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| HE Experience I have ſo often had ofi 
_Lordſhip's Goodneſs, cannot but encourage me 
co hope for the Continuance of it: And the 
- Succeſs of my former Endeavours under the Protection 
of your Lordſhip's Name, is a ſufficient Aſſurance, That 
J can be ſo happy as to have your Lordſhip's Appro- 
bation and Encouragement, I need not deſire any other. 
Non is my Application to your Lordſhip in Behalf of 
2 Common Law "Treatiſe, any way diſcouraged by your 
Lordſhip's Removal to the Station you at preſent adorn ; 
fox tho the Publick Good, and his Majeſty's Service, 
have put you under a Neceſſity of leaving the Common 
Law Courts, yet 28 can ever make you ceale from 
being the moſt aſſured Friend, and Patron, as well as 
the moſt exquiſite Maſter of the Common Law. And 
the Greateſt Lovers of it have the leſs Regret for the 
L Loſs of your Lordſhip's Preſence among them, from the 
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9 ee li 8 5 di 1275 bre de Be Cite That 
were condemn Y Fatliament; auch it is laid bye * marg Cole, That © 2 loft. 478. 
the King could not authorize: Petſops to tabe Care of Rivers and che * x Rol, Abr. 
_ Fibay: Hein, according to the Mothod preſeribod by che Statute of 5 Mod. 3 
Matin. 2. Cl. 45. heſare the making gt chat Sainte. 93 4. 30. b. 
Se 9, As all Judges myſt ARTE their e Authority from. che Crown, dre, Judges, 
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rents of the Indies of either euch, Bargas of che Exchequer, Sberifs, 4 
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| Allordeems | certain, Thar ar che Common Law ( before x E 6. 7, 
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Juliet decken loſes it by ſuch Demile. _ . „ pl'8. 
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or Grant of any oe or Imployment, either Civil or Military, hereafter to be EF . E. 


any 
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n Of f criminal 
cd ſIr: And alſo no original Writ, Writ of Niſi prius, Commiſſion, Proceſs or P | 
 ceedings mhatſoever in, or iſſuing out of, any Court of Equity, nar any Proceſs or 
' Proceeding upon any Office or Inquifition, nor am Wr.t of Certiotati, or Habeas _ 
Corpus, in any Matter or Cauſe, either Criminal or Civil, nor any Writ-of At - 
tachments, or Proceſs for Contempt, &c. ſhall be determined, abated, or diſcon- » 
tinued, ty the Demiſe of any King or Queen of this Realm; bin every ſuch © 
IWrit, &c. ſhall remain in full Force, to be proceeded pon as if ſuch King or 
| | EXCITE EEO Ty ifs od UI DC IOC WAY ; 
oy io AH: As to the ſecond Point, viz. What is incidental to all ſuch Coutts in 
= "TM 31% general, I ſhall only take Notice of the following Particulars; © 
118 Reg, 111. b, .' Sect. 14. Firſt, That all Courts of this Kind muſt be Courts of 4 Re- - 
338 F.N.B.85.f. cord; for a Court which is not of Record, can neither impoſe any Fine 
1 " NG on an Offender, nor award a Capias againſt him, nor even hold Plea of a 
*® 543. E. F. pl. common Treſpaſs Yi & armis; And from hence it clearly follows, That 
Folk 75. 0 Proceedings of any Court of criminal Juriſdiction, can be removed into 
260. a. a Superior, but by Writ of Error or Certiorari; and that no Averment can be 
2 Lev. 93. taken againſt the Truth of any Thing recorded in any ſuch Court; 
I . 7 b And that all Courts of Common Law, that have Power given them to 
UH 8 Co 38. b fine and impriſon, are thereby made Courts of Record. 8 1 
1 * Salk. ac Sed. 15. Secondly, That ©all ſuch Courts may injoin the People to 
ö is fsb. keep Silence under a Pain, and impole reaſonable Fines, not only on 
. 1 5 ſuch as ſhall be convicted before them of any Crime on a formal Proſe- 
s Co. 38. b. cution, but alſo on all ſuch as ſha!l be guilry of any Contempt in the 7 


5. ag Face of the Court, as by giving opprobrious Language to the Judge, 
Sid. 145, Or obſtinately refuſing to do their Duty as Officers of the Court; and it 
Brook Leer, js (aid, That all ſuch Courts, except the Court-Leet, may alſo impriſon 
24.0% all ſuch Offenders ; Alſo it grey 4 That even a) Court-Leer is ſo far in- 
4F.N.B ga. truſted with the keeping of the Peace within its own Precinct, that the 
DON. Steward of it may by Recognizance bind any Perſon to the Peace, -who 
10 H.6. 10 b. ſhall make an Affray in his Preſence, ſitting the Court, or may commit 
Cromp.7. him to Ward, either for want of Sureties, or by Way of Puniſhment, 
RE without demanding any Sureties of him, in which Caſe he may aſter- 
Wards impoſe a Fine according to his Diſcretion ; from whence it follows 
1 7 A a fortiori, that other ſuperior Courts of Record have the like Power. 
3Inſt 29. Sed. 16, Thirdly, That no © Judge of any ſuch Court is compella- 

27 Af. pl. ble to deliver his Opinion. befare-hand, in Relation to any Queſtion 

23. which may after come judicially before him. i ee 
l. A. 77. Sed. 17. That no ſuch Judge is any way puniſhable for a mere f Error 
Bro. Indict· 4 Judgment, as hath been more fully ſhewn in the firſt Boot, Chapter 72. 
ment, 17. o OD . | 3 „ N 
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ih of the High Steward of "WOT ie; "oY 
Iris queſtioned, Whether all- Courts of Record may not Lamb. (en 
. day Ferſon arreſted, during his Journeying to or from ſuch 8 1 5 
? Courts. or neceſſary Attendance there by Proceſs from any other Court: SR 
However it ſeems to he agreed, Thar 4 ſach Court 285 diſcharge 3 
LR. Perſon wit ſhall be ſo arreſted in a the FRO KR: be 
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N D now 18 to older % Ne 8 the prin Cours 4 
.. criminal Jurilgie on in particular, and 


jets 7: Ot the Court of the High Sceward of England 
2. The Court of King's Beach. 
+ Court of the Conſtable and Marſhal. 
e Court of the Juſtices of Oye and . k 
J. The Court of the Juſtices of Gaol- Deliver). 
i * Court of the Juſtices of Aſſize and Ny pris.  - 
. The Court of the Seſſions of the Juſtices of "tho Peade. 
"4, : The Court of the Coroners. a | 
The ar N FF 


18. je Court Leet. . N 


The Office of High Steward' of V Egle which ancieatly was 8 3 Toft . 
ditary, not having been granted to any one ſince tha Reign of King Medox Er 
Henry the Fourth, but on 10 pro hac vice, either for the Trial of a Peer on 4 * 9 
an Indictment for a capital Offence, or for the Determination of the Pre- Crompton of 
renſions of thoſe who claim to hold by Grand Setjeanty, ro do certain 3 . 
honourable Services to the King at his Coronation: It ſeems needleſs en. 4 m 
to make a particular Inquiry, concerning the Authority of the Court of 
this High Officer, of which very little Mention is made in our ancien 
Records, or Law-Bocks; and therefore 1 ſhall content my ſelf wich re- * 
marking in this Place in general, That ancicntly the Duty of this Offene 
cConſiſted in ſuperviſing 5 regulating next under the King the Admini-—: 
ſttation of Juſlice, and all other Affaurs of the Realm, wherher'Civit or f. f. 11. b. 
Military, and that no one under the Degree of is le of 3 aſt 59. 
| to. honourable a Poſt; and for the particular Manner of oxceiting t tis 5: infra ack ol 
Office in the. Trial of a. Peer, I ſal refer the Reader to . 
eee the: Trial of Peers 4 
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Vide fuprs, Sect. 1. HE whole Juriſdiction which is now diſtributed among 
Geeks. 7 the ſeveral Courts of Weftminſfter-hall, ſeems in the firſt 
I 2 Reigns after the Conqueſt, to have been lodged: in one Court, commonly 
''3' called the King's Court, wherein Juſtice is ſaid to have been adminiſtred — |, 
* Madox, fol. ſometimes by the King himſelf in Perſon, and ſometimes by the High | 
zel Ab, Juſticier, who was an © Officer of very great Authority, and uſed in 
Letter A. and the King's Abſence beyond-ſea to govern the Realm as Vice-Roy., © © 
4 uu. . Sed. 2. Out of this Court the Courts of? Common Pleas and Ex- 
(| 25, 26. chequer ſeem to have been derived, ſome Time before the making of the 
1 Statute of Magna Charta; the former of which Courts prop rly deter- 
Chap. rg. mines Pleas merely Civil, and the latter choſe relating to the Revenue 
Ny 2 Inſt, of the Crown. And after the © Erection of theſe Courts, the ſupreme | p 
1 Ee Court ſeems by Degrees to have obtained the Name of the Court of 
King's Bench, and hath always retained a ſupreme Juriſdiction in all 
_ ©Madox,543. criminal Matters, and alſo in certain perſonal Cauſes, and is ſtili Hſuppoſed- 
* Dyer, 187, to have always the King himſelf in Perſon fitting in it. - 
„ OOTY e F . 
bl SE "= Hs 743 For the better underſtanding the Nature of this Court, I ſhall conſider |, 
| Crompton of bdhe following Particulars: „!! 
WM Courts, 78, B. ” | 5 5 „„ 
bi 0 1, In what Manner it corrects all Kinds of Miſdemeanours of all 
Perſons in generull. VV 


COW: ts $ 
i 
*. 
1 


\ 


| 0 e 2. How far it reforms inferiour Cours. fl : 
| | POT, 3. How far its Preſence ſuſpends the Power of all other Courts. 
a 4. What Rules are to be obſerved in the Form of its Proceedings. 


| Seer6Ca. 1. Seck. 3. As to the firſt Point, it is certain, That this Court is in- 
== _ . truſted with the higheſt Juriſdiction, not only over all capital Offences, . 
1 but alſo all other Miſdemeanours whatſoever of a publick Nature, tend - 
| ing either to a Breach of the Peace, or to the Oppreſſion of the Subject, 

1 odr to the raiſing of Faction, Controverſy, or Debate, or to any Mannen 
=. of Miſgovernment; ſo that whatſoever Crime is manifeſtly againſt the Pub- 
ol lick Good, it comes within the Conuſance of this Court, though it do 
[ | ꝝàct directly injure any particular Perſon; neither can any private Sub- 
Iect, who has not forfeited his Right to the Protection of the Law, ſuſ- 
| | fer any kind of unlawful Violence or grols Injuſtice againſt his Perſon, 
| : Liberty, or Poſſeſſions, from any Perſon whatloever, without a proper 
BM Remedy from this Court, not only for Satisfaction of the private Da- 
| | mage, but alſo for the exemplary Puniſhment of the Offender. | 
— 88 Seck. 4. Neither is it neceſſary in a Proſecution of any ſuch Offence. 
[| . in this Court, to ſhew a Precedent of the like Crime formerly puniſned 
Sid. 168, here, agreeing with the preſent in all its Circumſtances; for this Court 
ges the Pream.. being the Cuſtos Morum of all the Subjects of the Realm, where - ever it 


of 16 Ca. 1. meets with an Offence contrary to the firſt Principles of common Juſtice, 
I 3535 and 


| | | „„... \ 
| ; ; e : . f N 


* 
7 


E 2 p. * 0 f- FN Gare of King s Back. 


© and. of dang ngerous Conſequence to the Publick, if not e 
wp t loch u Þ Puniſhment to it as is ſuitable to tie Heinouſnels of it. 
Seck. 5. And ſo high a Truſt doth the Law 


b Mabel eil 


65 


repoſe in the Juſtice and 
1 of this Corte, as generally to leave it to the Diſcretion of its 


4 * udges to inflict ſuch Fine and Impriſonment, and Even infamous Puniſh- 


ment on Offenders, :as the Nature of the Crime, conſidered in all its 
8 Mo. 666. pl. - 
913. 


Circumſtances, - ſhall require; neither "doth it confine them ro make uſe 
of their own Priſon, but leaves them at Liberty to commit Oſſenders to 
any Priſon i 15 the Kingdom, which they ſhall think moſt proper, and 
doth not ſu 


to Impriſonment by them.. 1 


Se#. 6. Alſo this Court "Res Ginn 1 fovereight Juriſdiction'i in criminal 


Md,atters, char; it may proceed as 2 well on Indictments found before other 


5 Courts, and removed into this by Certiorari, as on Indictments or Infor- 
mations originally commenced in it, whether the Courts before whom 


ſuch Indictments were found be determined or ſuſpended, or ſtill 7» ef, and 
whether the Proceedings be grounded on the Common Law, or on ſome 
Statute making a new Law concerning an old Offence, and appointing 
certain Juſtices to execute it, as the Statutes of Þ forcible Entries, and * 
the e Statute of Philip and Mary, againſt Perſons taking away Females 
under the Age of ſixteen Years from their 4 Guardians, &c. Neither 
doth a Statute which appoints, Thar all Crimes of à certain Denomina- 
tion ſhall be tried before certain Judges, exclude the Juriſdiction of this 
Court without cxpacſs negative Words; upon which Ground it hath been 
reſolved, That 33 H. 8. 12. which enacts, That all Treaſons, &7. with- 
in the King's Houſ e, ſhall be determined before the Lord Steward of the 
King's Houſe, Cc. doth not reſtrain this Court from proceeding againſt 
. ſuch Offences : But where a Statute creates a f new Offence, which was 
| nat taken Notice of by the Common Law, and erects a new Juriſdiction 
for the Puniſhment of it, and preſcribes a certain Method of Proceeding, 
it ſeems queſtionable, how far this Court has an impiigd MILES, in 
ſuch a Caſe. 

Seck. 7. But it is certain, That the Law has ſo high a Regard to this 
Court, thar it will not ſuffer a 8 Record regularly removed into it from 
an inferiour one, to be remanded haſter the Term in which it came in, (ex · 
cept in ſome few i Special Caſes;) kyet if the Juſtices perceive, that there 
is any Practice in endeavouring to remove any ſuch Record, or that the 


ſole Intention of ſuch Removal is the Delay of Juſtice, they may on their 
$. P. C. 158. 


it back again, for the greater Expedition of Juſtice; and upon this k Ground, » 
as I ſuppoſe; where one who had pleaded Not guilty co an Appeal be- 


Diſcretion refuſe to receive ſuch Record, and may before it is filed remand. 


low, and at his Trial had challenged ſo many of his Jury, that the In- 


queſt could not be taken ſor want of Jurors, whereu pon a new Diſtringas 


was awarded, removed himſelf into the Court of King's Bench, he Was 
ordered to be remanded: Alſo by the Canſtruftion of the Statutes, which 


impower the Common Law Courts of Weſtminſter, to grant a l Ni prin 1 
for the Trial of Iſſues joined in thoſe Courts, the Juſtices of the King's « , 


Bench may grant ſuch Trial, as well in Caſes of Treaſon and Felony as in 

other common Caſes ; deal for ſuch Trial, not the Record it ſelf is 
ſent down, but only the Tranſcript of it. 

Seck. 8. And it is recited by 6 HH. 8. 6. 7 hat hows Falun dad Met ; 

ers, upon ſeigned and untrue Surmiſes, had oftentimes removed, as well their Bo. 

dies as their Indidt ments, by Writ, and otherwiſe, before the King in his Bench, 


and could not « by the * of the Lav be remitted and * aun to the * 


0 


r any other Court to remove or bail * Perſons condemned 


1 Sid. 145. 


{ 


2 Doliſ. 25. 


44 E. 3.31 b. 
Cromp. Ju- 
-riſd. 131. 


9 Co. 118, 
Ste B. 1. Ch. 
64 . 51. 


Cto. Ca 465. 


2 Lev. 179. 
2 Mod. 128, 


94, 106, 273. 


e 2 Inſt. 549+ 


2 Jones 5 
f See 1Sid.296, 


the Books 2. 


beve cited and © 
eile Chapter 
concerning In- 


dittments. 


s za Ed. 3.6. b. 


29 Aſſ. 43. 
40 Aft. ad | 
1 2 Ab. 
534. G. 1 


492. 
4 Inſt. 53 


i Cro. Car. 


297. 
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. , bi. faig in © Aeilnay, That if an Appeal be commenced before Juſtices in ya, 
3 and afterwards another Appeal be brought in the King's Bench, it will 

bd. be a gogd Plea that another Appeal is depending; which ſhows that the 
King's Bench ought not without a Certiarari, &c. to intermeddle in an Appeal, 


whercof another Court is legally poſſeſled before; and the Reaſon ſeemg to 


_ +3 Inſt. 24. certainly the 8, ſafeſt way for any of the Juſtices: above mentioned, 
+ 18-73: _ proceeding. on any ſuch Indictment, ta. have: a! Special Commiſſion fer 
H Fl. 156, |: : . 9 — © * fd. | 2 " FE . 
157. . that Purpoſc, -and;it.is.moſt adviſeable, that ſuch Commiſſion 

the Term. be oh |; | 3 . 12 lie n 

Set. 12. As tothe fourth Point, What Rules are te be obſetved in 


b Co. Entries, 
5 57. b. 58. b., 
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0 R ON better Sate eg the dare of. cis Court, it my =_—_ + 

IT be injproper to premiſe ſome general Conſiderations 'condetding the. h 

ancient Juriſdiction of thoſe hi "gh Officers before whom it is holden. © 
Seck. 1. As to the Office of High Conſtable'of "England, which an- By. 25. b. 

ciently was hereditary, the ſame bein eſteemed of 700 high Authority 4 Inſt. 127. 

to be ſafely intruſted with any Subject bur only pr þro hat vice, ſince the 

Reign of King Henry the eighth, and there being very little to be found M.dox Er 

in our ancient Records and Hiſtories, concerning the particular Power be Exchc- 


'or Authority of this high Officer, our molt learned Antiquaries ſtem to 28,2 fol o 22, 


be able to give us little more than their own Conjeckures concerning this 

Matter. However there is no Doubt, but that he was an Officet of ve- 

q ry great Power both in War and Peace and' indeed his very Name im- 
potts no leſs, for the Word Conſtable ſignifying in general a Commander 1 
or Officer, he who was called Conſtable of England, or the King? s Con- 
ſtable, or ſometimes, by way of Eminency, the Conſtable, without any os 18. 
other Addition, cannot but be thought ro have been a Perſon of the 

"higheſt Comnitind and Authority; and the Statute of 13 R. 2. ( which 
is * large ſet forth in rhe following Part of this Chapter, ) reſtraining 

his Juriſdiction to Things touching War, not determinable by the Com- 

mon Law, in relation to which it requires him to proceed accotding to 

ancient Uſage, clearly ſuppoſes him to have an ancient eſtabliſhed Au- 

thority conceraing theſe Matters: And it ſeems to have been ſomewhat 

*doubcful, before che making of the ſaid Stature, Whether the Conſtable ,,. _ 

and Marſhal had: not a general JuriſdiQion over all Contracts Wharlo- * H. 4 4 5. 
1 erer made beyond-fea. : 

Seck. 2, Neither do there ſeem to be an gteater Footftips'i in Anti- 
quity, of the original Inſtitution of the Office of the Lofd Marſhal, or 
of his Power, or Authority; for anciently there were ſeveral. Officers of 
the King's Houſhold, who were called Marſhals, as the Marſhals of his 
. 2 Horſes, of his © Birds, and of his * Meaſures, who had certain Salaries 
allotted them, for the Management or well ordering of the Things com- 
mitted to their Charge. And in the ancient Records relating to thoſe 
Officers, there ſeems no more to be meant by baving the Marſhalſ of 30, 50 
a Thing, than to have the Overſight, or harge, or Ordering of it. ' 31. 
Alſo in our old Records, there are ſome. Officers taken Notice of by che 
Name of Marſhals, who are mentioned only in general to have been Ser- 

vants * the = 8 Houfbold, without any farther Account of the Na Madox, 28. 
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sl nd ordained, That all 
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all have that which bel ongeth 


all be executed and uſed, and 


to the ſame Court, and that the Common Lav ang . 
all. be executed and uſed, as it 


have that which to it belongeth, and. the ſame | 
was accuſtomed to be uſed in the Thu df A Red... ot Eo 
2 Geck. Sa And it is farther declared by 13 R. 2. 2. in the following 3 5 
Words, r. that the Commons do make a grievous Complaint, that te 
Court of the Conſtable and * hath incroached to him and daily doth in- | 
 croach Contracts, Covenants, Treſpaſſes, Debts and Detinues, and many other 
q . © ditions pleadable at the Common Law, in great Prejudice f the King, and of -— 
| | his Courts, and to the great Grievance and Oppreſſion of the People: Our Lord 
. the King, willing to ordain a Remedy againſt the Prejudices and Grievances afore- 
aid, hath declared in this Parliament, by the Advice and Aſent of the. Lords 
Spiritual and Temporal, the Power and Furiſdiction of the ſaid Conſtable, in the 
1 Vorm that followeth: To the Conſtable it pertaineth to have Cognizance “ 
* | Contracts touching Deeds of Arms and of War ont of the Realm, and alſo of _. 


=: " Things that touch War within the Realm, which cannot be determined nor diſ- 
T -cuſſed by the Common Law, with ather Uſages and Cuſtoms to the ſame Matters 
[i pertaining, mhich other Conſtables heretofore have duly and. reaſonably uſed in 
1B © their Time, Joining to the ſame, That every Plaimiff ſhall declare plainly his 
| Matter in his Petition, before that any May be ſent for to anſwer thereunto, 
1 And if an; will complain, That am Plea be commenced before the Conſtable and . 
Marſpal, that might be tried 7 the Common Law of the Land, the ſame Plaintiff 
ball have a Privy-Seal of the King without Difficulty, directed to the ſaid Conſtable 
and 1 25 to ſurceg in that Plea, antil it be diſcaſſed by the Kings Counciii. 
if that Matter ought of Right to pertain to that Court, or otherwiſe jo be tried + 
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+ 1 15 Whether it may be 5 ry if it exce 


r it can be holden by Commiſſion. || 


58, 7. As to the firſt Point, it is obſervable, Thar the ons OY 
tioned Statute of 13 R. 2. declares the juriſdiction of this Court, in Re- 
lation to Things done within the Realm in theſe Words 1 
pertaineth Conuſance, &c. of Things that touch 
mot be determined nor diſcuſſed by the Common Lam: From whence it ſeems to 
follow, That this Court has nothing to do with a mere Civil Matter, no 
way relating to War, and therefore the Proceedings of the Court of the. 
Lord Marlhal, in the Time of King Charles the firſt, for bare ET oa 
Words, reflecting on the * Honour or Gentility of Families, ſeem no way 
to be maintained; yet it ſeems to be taken for granted in ſome 5 Books, 
That Diſputes concerning Precedency, and Points of Honour, and Satif- 
faction therein, are proper for this Court: Neither do | find, Thar the, 
Proceedings therein againſt Perſons for falſly aſſuming the Name and Arms 
of honourable Families, were cenſured or diſallowed by the © learned Members 
of the Committee of the Houſe of Commons inthe Year 1639. who were 


appointed to inquire into the Abuſes of this Court. And it ſeems to be d ad- 


mitted in the Argument of Olais's Caſe, That all Matters of this Nature are 
proper for this Court; 75 it ſeems to be a large Interpretation to make chele 
. Thin s relate to War, ſo as to come within the Declaration abov 

eo and the Rule laid down in e Holes Reports, that the gad bas 

Power given him where the Common Law gives no Remedy, ſeems no 
way maintainable from the ſaid Statute; for it doth not ſay in general, 

That to the Conſtable pertaineth Conuſance of Things, which cannot be 

determined by the Common Law, but of Things of 
not be thereby determined; f neither is it a conclufive Argument, that 4 


from ſome other Law; Her indſmuch as by the. an of the bad Sta- 
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| Attendants on this Court, and that no other Perſons without their Li- 
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Seck. 7. As to the Tk Point, © "ie, 1 Wher cher! this Court ca 
private erſons for Marſhalling Funerals; Wee ſhould, be | 85 
That the Marſhalliog publick Fancrals belongs. to the Heralds 6, Who are 


thoſe who ſhall be guilty, of any 
ſuch Incroachment; but the proper Remedy ſeems to be by Action on the 
Caſe at Common Law, and not by a Suit in this Crate which by the, 


above mentioned Statutes of 8 and f 3 R. 2. has Cognizance only of ſuch 


Matters, which cannot be determined nor diſcuſſed, by the Common Law: 
And this ſeems to be the principal Reaſon of Dr, Oldibs Caſe, wherein a 
Suit in the Marſhal's Court againſt one Donmille, for taking upon him 
without Licence to paint Arms and Eſcutcheons, and cauſing them to be 
fixed to Herſes, and providing and lending Palls for Funerals, and paint- 
ing Atms for” one who had no Right to their Uſe at the Funeral, and 
marſhalling ſeveral Funerals, Cen Was prohibited by the Court of Ex- 
chequer, upon great Deliberation, with the Advice of the reſt of the 
Judges, and the judgment was afterwards confirmed by the Houſe of 
Lords. 3 

Seck. 8. is to the Third Point viz. Wherher this Court can be hol- 
"Hen by the Lord Marſhal alone without the Conſtable, it was ſtrongly 
inſiſted in the * Arguments made uſe of in Dr. 22 s Caſe, Thar the 
Lord Marſhal cannor hold This Court without the Conſtable; and this 
was alſo the Opinion of the b above mentioned learned Committee of the 
Houſe of Commons in the Year 1639. And it is certain, Thar all our 
ancient e Law-Books and d Reports, which ſpeak of this Court, ſpeak of 
it either as the Court of the Conſtable and Marſhal, oc of the Conſta- 
vir © only; and it is obſervable, that the above mentioned Statute of 

R. 2. which in the Preamble ſpeaks of this Court, as the Court of 
ihe Conſtable and Marſhal, in the Body of the Act mentions the Con- 
And it is farther remarkable, That where-eyer the Conſta- 
ble is mentioned together wich the Marſhal, as Judge of this Court, he 
is always put before him; which ſeems to intimate, that he is look'd up- 
on as the principal Judge of it: And it is agreed by fall, Thar the Mar- 
ſhal cannot determine an Appeal of Death, or Treaſon, without a Con- 
ſtable; but on the 5 Side it may be argued, That the Reaſon why an 
Appeal of a capital Matter neceſſarily requires a Conſtable as well as 
Marſhal, is, becauſe x H. 4. which orders how ſuch an Appeal ſhall be 
brought, is expreſs, Thar it ſhall be tried and determined before the 
Conſtable and Marſhal of England for the Time being; whereas the other 
Statutes only provide againſt che Incroachments of this Court, and do 
not mention in what Manner or before whom ir ſhall be holden; but 
they ſeem to refer ſuch Queſtions to ancient Uſage ; ſo that if £ before 
theſe Statutes the Court wag uſually holden - before the Conſtable and 
Marſhal jointly and ſeverally, h according co the common Ulage of other 


Courts, which generally may be holden before one Judge i ia che A 
4 DT ws 


AAS 2.47 1 1 — 4a - * F * 


{ alle oY Marſhal, 


| ven e Tren wwialel cable: Confluttic on of the ſaid Statutes. to al- 
doe s Gone! All tobe fo holden ; hoither ) ig it probablh. That the 
Lord Mahal upon the Extinguiſhmenttof?theubetedicary/OfictTof;/tho, + | 
___ Cobiſtable, hoald from Time to. Time: inthe 4 Reigns of — the * Cf. in Par- - 
_ 6ighh} QueewFheabnhjiand King Jarmdg:the'firlt;: hold this Out by 6, eee 
danſelt 'withoor any Conſtable, 12 bo aſſiſted there By the WY 186. - 
Judges of dommon l. aw, unleſs ãt were then welt known, that ſuch his | 
Proceeding Was warranted«by. the antient and eſtabliſhed Utage of bis 
Coutt; ant iv is very extraordinary Thar (our Judges and: Lawyers 
mould: generally: take it as a Thing: granted, that the Marſial is at this it 1125 
Day the proper Judge of Points of Honour, Cc. if it were imagined. that r Rol. Re 3 
he bas no Pomer to act without the Concurrence of a Conſtabſe. 0b % 
| Sect. 9. As to the fourth Point, = Whether the Power of this Fre | 
Court as to Appeals of © Treaſon ,; be ſuperſeded by the Statutes of Lv. 278. 
26 HF. 8. 13. or 35 H. B. 2. or 5 and 6 Hd. 6. 11 or 1 and 4 Gb. and 
Mar. 10. it is obſervable that it is enacted by the ſaid Statutes of 1 8. 
and Ed 6. Thur all miner of Treaſour, &c. 2 ant of this Realm ſball 
from thenceforth* be . inquired; heard and determine before the Juſtices of the 
King's Bench, or before Cummiſſioners, &cc;'in like Manntr, to: all: Intints' and 
Purpoſes, ar if they had heen done in the ſame Shire wherein they ſhall be inquired 
of, & c. aud it is enacted by the ſaid Statute of 1 and 2 Phil. and Mar. 10. 
That from thenveforth all, Trials” for any Triaſen, ſhall be had and uſed wnly at- 
 rording to the due Order and Cour ſe of the Common Lam: Yer it hath: <2 of in Bak. 
R 


adjudged, That none of theſe Statutes take away the Juriſdiction of b. 23 4 
this Court in Relation to ſuch Treaſon: For the ſaid Statutes of H. 8. Cefl Pi. 
and Ed 6. being wholly in the Affirmative, and it being their chief In- Vol 1. 107; 
tention to ſupply a Defect in the Common Law, which had provided no lac. 1:4: 
Method for the Trial of ſuch Offences by Jury, they ſhall not without | 
expreſs Words be conſtrued to take away the Authority of an ancient 
Court, confirmed by Parliament; and therefore the above mentioned Ex- 
preſſion, That all ſuch Trealons ſhall be tried by the King's Bench, G4. 
ſhall be taken to purport no more chan that the King's Bench, Cc. ſhall 
have Authority to try them; and as to the x and 2 Ph. and Ma. the plain 
Import thereof, ſeems to be to feſtore the ancient Manner of Trial by Roſbworth's 
the Courſe of the Common Law to all Treaſons within its Juriſdiction, Vol dr. 
which had been much alteted by ſome Statutes in the former Reigos, and Dyer 131. 
this is fully ſatisfied by aboliſhing all Innovations, in the Proceedings at . . 
Common Law, and n no Relation LI Cales no way Elo; fits; Co- 4 Ti 4 
N 1 0 e te ns 36:5) zue 25 *. 
Seck. 10 4 50 Pa fifch Points 4 what Tay: 9s. bas Mau- 2; Toft. 125. 
ner this Court proceeds, there is no Doubt but that ic ought to ſollow its +88 
own Cuſtoms and Uſages ſo far as they go, and in Caſes omitted the _—_ 5 
| Rules of the Civil Law And berauſe this is not a Court of Common zo b. 
Law, a bCondemnation jn it for a capital Offente' cauſes neithet Forfeiture N 191 
of Lands nor Corruption of Blood ; neither can an Error in its Proceedings Coll, Patt. 2. 
be temedied by Writ of Tiber dat only by Appeal to the King: And yet Vol. 1. 107, 7 
the Judges. of the Common Law take Notice of the Juriſdiction of this uy”; . 
Court, and give Credit to a Certificate of its Judges, for the Trial oſ an lien, 62. 
d Iſſue concerning its Proceedings; 4 for the Civil Law is as much the 2 21775 11 : 
Law of the Land; in ſuch Caſes hetein i it Wes a uſed, A 
Common Law is in others.. e ts fa, 
Seck. 11. It is queſtioned, whether the E King bave any Hemsdy in 4307 75 
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Cafes That the Court of the Conſtable and Mfanſhal, may 
1 but there having 
Mar ſhak for theſe many V ears, and there ſeeming to be ſmall Likeliho 
of its being revived; I ſhall refer the Reader for the farthes Examination 


of this Matter od the keatned amen Repore of che la 


G ene eien: 


Seck. 13. As Wale handy: Point, view | Whether the ſaid Court an 


. be holden by Commillion' 5 it ſeems te be the better Opinion of the 


Court in Parker's Cale, That during the Lunacy of an Earl Marſhal; ib 
may welk be holden before Co deputed to excrciſe his Office 3 


Neceſſuy of the Cafe, and intended to ptevent a Failure of Juſtice, ag to 


Caſes of Which no other Court hath Conuſance, are agai 
of the Petition of. Right, made in the thitd Meat of the Reign 
 Chartes the ſirſt; which complaining that Commiſſions had 2 
for the Trial of certain capital Ofſences and other Outrages. 
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* Sell. nh. 8 0 to the feſt bent wis. . what Kind of taſttutelit Tuck | 
Juſtices muſt be conſtituted ; it ſeetns tv be laid dbon u a general Rule un 1 
ſome of che old Books, That rliough a Juſtice may be diſtharped bo. 1. 1 
Writ undet Sia Great Beal, yer that ht cannot be made 4 juſtsct & —_— > 
Writ, but only by a bent And it ſwems to be holden,” bech by Longngg. 
b Sir Eduard Cole and Sir © Matthew Fate, If any ſuch Juſtices aw thivir Quiero. — 
 Authoricy by Wit, chengh made in che fame Forti und worde, tbr n bo FOO 5 - all 
legal Commiſion ouglit tu have, yet their Proctedings f are voi; a 0.41. - > 1 
yet it ſeems,” That nothing more is meant by thale Bxptreſiiotis, if fitly = Ages. = 
examined, thau that all ſuch Juſtices mult derlve thigir Aitthiority froth 1 5535 . "I 
ſuch Inſtruments as are of a known, ſtated, add allowed Form,” 8 leiteten, 1 
by ancient Protedents ; and tis only à Diſpute of Words, Whether fach — Le 
Inſtruments. are to be called Writs or Commiſſions ; for if; you tüke tlie ; bl Wo I! 
7 Import of the Word Writ from 4 Finch's Definition of it, who ſays; That b 4 Toft. 164, "x 
it is a Latin Letter of the King's, from his higher Courts of Necere, m in H. p. C. 1671. 
Parchment, ſealed with his Seal, and refed by him, i Kemrti chat the . pio; 
5 moſt approved Forms of Commiſſions: of Oyer and Tirminer, ob may well See Theloar; | 
enough come under the general Notion'of Writs, Which by dhe alt mem Dice? 1 | 
tioned © Author are divided into Wrics Original aud Connie ot, „ | 
accordingly we find, That Commiſſtons of Oer and Termine, Aﬀeci hen — 
and / nan omwrs, granted upon ſpeciabOOrcaſtonsſ ate called Waits * by *7 pr Fit : Mi 
the *Regiſtcr, and alſo by 8 Fita beben, who yet ſtems net Is Ae Se Thees, jil 
of this gentral Notion of the Word Whit, and: ſuys chat cheſe Cern 
miſſions ſhould not properly be called Writs. Alſo it is ſaid, by St BA * Regitter, 
wrd Cole in his Comment on the Statute of Feſtminfttr, thc fend, 123.5. 124 b. 
Cb. za. Which mentions the Writ of - Oyer and Terhi, hike Cem. F. N B. 170, 
miſſions were ancientiy granted by Writ, by which he ſeems de ien le ok 65. 
ply, That they are otherwiſe granted at E Duy; but he doth get Craps 
cell us the Diſtinction between a Weir and Commiſon ; beither enn I 17 
find that the modern Precedencs differ from the dd ones but on the 
contrary, that it hath always been agreed, Thar it is the faſt Way , 
ro follow-the old ones: But I muſt conſe, That 1 tame fund d ces. xy 1 155 
tain Inſtance. from any h Book of Rurfority, 'whercity Zengtal Com. 
miſſions of Qyer and Termine 40 15 Wriits/' Howevet, as to te 
feſolutions of the Judges x, ken he Pix; 145; When are but briefly ad -- 
282 eported, und m te be the def Foundation of What 18 5 8 
| {aid in the later Books: po Brgy to// this Matrer, rhe Authofit) thereuf ant _ 
ſeems to amount to no more than theſe two following Points Firſt,” That See Br. Com- 
Juſtices appointed by Commiſſion to hear and determine certain Offences, e 4:64 
| Garinot receive an additional Power by Wric direQting them to inquire of 22, 38, 39. 
other Offences ; and this * to Ww the Senſe * : 1 Staundford and 2 12 Co. 31. 
| \ ert 
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Perſons: to inquire of Offences, without anchorixhg” etulito deter. 
mine then. are illegal, except in ſuck ; Cales herein they arg Allowed by 
» Regiſter, ancient Uſage, as were * Writs of this Kind to Sheriffs befs Me Statute 
121. -of/26 E. 51g. And And therefore where it is generally ſaid in ſome! Books, 
c, Abet Colnhiſiicanhave been direcbe we er bab f ufa de Me of cer. 
5 © And. 106. tain Offences, in order to have them aſterwards tried before'vth&*Juſtices, 


7 _ I Com. it ſeems lat it ought to be underſtood, that 'Tyth''Commiſſions'were in 
„5 the common Form of Commiſſions of Oyer and 7erminer, thouphithey be 
| a ſpoken of only as Commiſſions of Inquiry. As tothe Reſdlutibn in the 


„ 4 Fol 111. 2 4 Quinto of Ednai the fourth, Which is the other principal Autho- 
N 1 5 290% rity concerning tliis Matter, the Import thereof ſeems to de bo more 
% than this, That a Perſon cannot legally be aſſociated to Juſtices of Aſſre, 
23 by/a Mrit directed to ſuch Juſtices, reciting a Commiſſion of Aﬀociation 
to ſuch Perſon, and commanding the Juſtices to receive him, unleſs there 
be 1 produced a. Commiſſion of Aſſociation ditected to ſuch Perſon; 
for that the; King cannot make a Juſtice by ſuch Weir directed to others; 
by which it ſecms to be implied, That by a proper Writ he may do it. 
1 8 And ite is certain, That the Commiſſion of e e directed to the 
oi I. Party: himſelf, is called a Writ both by the -<: Regiſter, f Fitzherbert, and 
| / „ 8. Finch, zand alſo by h Sir Edward Cote, as well as the Writ of Adchittance 
F. Nb 11 directed: to the other Juſtices. However it ſeems clearly to be agreed by 
N rut. is all theſe Books, That the beſt Rule of judging of the Validity of any 
5 ien. ſuch Commiſſions, is their Conformity to known and ancient Precedents, 
5 45 : and this ſeems to be the beſt Reaſon of the Reſolution in 1 And 596. - 
hl herein it is adjudged, That a Commiſſion to a Corporation, appointing 
di ls ſome of its ptincipal Members to be Juſtices of Gaol Delivery, together 
With thoſe whom the King ſhould appoint from Time to Time, was; vdid: 
For ſuch an Authority depending on the precarious Appointment of 
ol other Juſtices, is nat agreeable to the known Forms of ſuch Commiſ- 
ions; but the other Reaſon given in that Book, for ſuch newly appointed 
ON Juſtices: not joining with the former, becauſe their Authority commences 
at ſeveral Times ſeems not coneluſiva; for the Aucharity of Juſtices, ap- 
8 pointed by Writ of Aſſociation, is of a ſubſequent Commencement from 
1 - __-., . that of the ſuſtices in the firſt Commillion ; and yet it is certain, That 
1 ſuch may act jointiy together, as will more fully We in te lomiüg 
2 7 Chapter. 9 Bis! 1. hn 
241 | 86th, e e the ſecond: Point, vix. How the; Auchority:-0f ſych 
1 2 Juſtices may be ſuſpended, revived or determined, there is no Doubt, but 
= - _ __ Thar their Power is wholly ſuſpended by the Court of King's Bench fit | 
44 imiing in the ſame County for which they are commiſſioned, during the 
11 | Time of ſuch ſitting, eſpecially if they have Notice thereof, as hath been 
—_ more fully ſhewn Chap.:3: Sed. 10. and it ſeems, That their Juriſdiction 
1 5 zs revived; of Courſe, when the ſaid Court no longer. ſits there, without 
1 bRegiſter, any Writ of Proctdendo, cc. Alſo it is certain, that theit h Authority may 
_"- _ 124,125. be ſuſpended by a Writ of Super ſedeas, which is grantable on Proof 
is | 150 163. that their Commiſſion was unduly granted, in which Caſe their 
1 5 IF. c. 162 Power may be reſtored by a; Writ of Praedendu, without any (new 
3 Oommiſſion. Bur a Commit once determined, cannot bę revived by 
| | Any Writ:of Frocedendo, nor the J vliiecs abends anew. riaialions: ano- 
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Chap. 5 Oyet aud Termine., 187 
expreſly, by an abſolute Repeal or Countermand from the King ; implied 

+; „% 1i0ocn ea! ot Rowptlio li Af 7 fy IDA of NOW 

Seck. 4 Firſt, by the Demiſe of the King by whom they were granted 

but chis Miſchief is in a great Meaſure obviated by late Statutes 8 bath 2, OT 

| | been more: fully fhewn, Chon ſet. anpaey ing) OO Pon 
Seck. 5. Secondly, According to ſome Opinions, by the Juſtice's Ac Bro: Com- 
ceptance of any new Name of Dignity, as of that of Duke, Knight; * 
or Serjeant, &. But this is remedied by x Ed. 6. 7. by which it is 
enacted, That if any Perſon being in any of. the King's Commiſſions whatſoever, 

ſball fortune to be made or created Dute, Archbiſhop, Marqueſs, Earl, Viſcount, 

Baron, Biſhop, " Knight, Fuſtice of the one Bench or of the other, or Serjeant at 

Law, or Sheriff; yet that notwithſt anding he ſhall remain Commiſſioner, &c. But 

it bath been queſtioned, Whether che Dignity of a" Baronet which has Cro. Ca. 10%. 

n created ſince that Statute, be within the Equity of it?: Lit. Rep 81. 

'. $28. 6. Thirdly, By holding a Seſſion without adjourning it, if Crom. Jur. 
the Commiſſion have no Time limited for its Continuance; as whete 125. b. 
it is appointed pro hac uice only; but if it be granted for a certain Time, 5 YowoN 

or quamdin: nobis placuerit, it does not neceſſarily require any Adjournment ; Bro. Com- 


and therefore, if the Court holden by Vertue of tuch Commiſſion, break miſſion. 12. 


up without any Adjournment, or upon a void one, as being made with- Vide Dyer : 


our the Conſent of the Majority of the Commiſſioners, yet it may be 3 
| e MF“ Nn 3 9 9 5 Init. 165. 


holden again on a new Summons. e enn 3 
„Seck. 7. Fourthly, By granting a new Commiſſion to other Perſons of 10 Ed. 4.7. 
the ſame Nature with the former, though but for Part of the Diſtrict for 
which the former was granted, as ſome ſay: And whether * ſuch new * Bro. Com- 

Commiſſion be for a certain Time, or pro hac vice only; yet the miſſion 7. 

former Commiſiions ſhall remain b in Force, ſo far as they are con- Bro. Com- 

ſiſtent with the later; and therefore it ſeems certain, that a Com; miſſion. 8, 24. 

miſſion of the Peace is not detetmined, as to its Authority relating to | 

the Peace, by a new Commiſſion to hear and determine Felonies. But 

it hath been © holden,” That it is determined as to irs Authority re- Bro. Come. 

| lating to Felonies; but this ſeems juſtly queſtionable, not only as being ®iſfion. . 
contrary. to common Practice, bur alſo becauſe Juſtices of the Peace, 

as ſuch, ſeem to have Authority by 134 E. 3. to hear and determine 
Felonies ; without any ſpecial Clauſe in their Commiſſion, for that 4 B.. Com- 
Purpoſe, as will more fully be ſhewn Ch. 8. But it ſeems certain, That a miſſion. 24. | 
Commiſſion of d Gaol-Delivery ſhall not be determined by a'new Com- 57 Con. 
miſſion of Ojer: and Terminer;'becaule they are of different Natures. Alſo it miſſion. 5. 
ſeems to be clear not only from 2 & 3 P. & Mas. 18. ſet forth more at large, H.P. C. 163. 
Sect. 12. hut alſo in Caſes not within the Statute, that a Commiſſion of + 10ſt. 165. 

5 „ 5 | Yo a e e , 1 34 Aſſ. 8. 
the Peace for à certain Town determines not the Authority of the Cor- Bro Com- 
poration; having a Grant from the King, That the Mayor and his Succeſ- miſſion 6, 14. 
lors ſhall be Juſtices of the Peace within its Limits, becauſe ſuch a Gtant 8 * 

is irrevocable. f Alſo it ſeems certain, That no new Commiſſion doth de- Leilv. 128. 

termine an old one, unleſs the former Commiſſioners have Notice of it. Crom. Jur. 
Sect. 8. Such Notice may be given expreſly or impliedly; expreſy, = 4 3 
by s ſhewing the new Commiſſion to the former Commiſſioners, which Bi. Com. 

certainly determines the Power of all thoſe to whom it is nen; impliedly, miſſion. 14. 


two manner of Ways. - ang 


* 
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Seck. 9. l. By k holding a Seſſion by Force of the ney 
which ſeemerh to be agreed to be a Matter fo notorious, 


+ Inſt. 165, 
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ſtices ſhall be preſumed to have Notice of it. — 355 
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us may be determined expreſſy or impliedly ; . laſt 66. 
7 + HH * 
8 * 30 


P. | bi 162. — 5 


n 
* 
—— * — 
— 


. 
—— — 
. 
Wn, 
r 


7 — — * — 
* C4 * * b ” 
—_—_ ” wh bes - * . 2 
r — oo n 3 R — — 
— 1 


OE TIER ITY 
—— 


nn 
. — ON IIAG,, ., 


By 

- 5 

- bu 2 0 

& 
£5 PE. 
- if 
* ” 
—— — — ©. = vt; bu F W MR 
— — 1 * 
—— Err eos 8 _ W 2 8 wy 1 3 
— 8 2 — Y EM n en Ns * . ny fe IH — — Poa” R— ——— —— —— — — — : . >”. MEN; : . = 
„„  ———— ——  —— 68 - — —— — — 2 
- * > — 1 ee.» IA” e 1 — ne 1 — n — — 7 — nb | — — — 


ae i 80. 1 e tothe en a 


» "m4 EN. 8 7 mw 


= be wi jnalete Vet is is agreed, Thar Juſtices elevate by Commiſſion pro bac 
Deliſ 25. Dice, may adjoura their Commiſſion from one Day to another, though 


Bock II. 
5 * proclaiming'che 


165 > 

„ Co. 8 amian in tho County. ee e e x9. 
maiſon 6 Seck. 11. As the Authority of "chi Juſtices appointed by hwy: ae 
Keilw. 116. Commiſſion, is determined by the: Grant of a new dne in the Monnet 
e aboreweminned; | i likewiſe were all Proceedings be lord ſuch Juſiees - 


. diſcontinued at the Common Law ; to emedy which friconv 
ss ensdded by-1 Ed. 6. 7. Par. G. That xo manner of Procefs, # SA, 
TOO Nh . V bad befire any Fuſtices of Aſlæe, Gaol-Dolizery, Oger and” Ter- 
min. Fuſfices. of Peace, or other of the" Kings Commiſſioners , 25 
net. in any wiſe be diſcontiuued by the waking and publiſhing of any 
Cammiſton ar Aſſecigtian, os by altering the Names of the Juſtices of 22 
1 Gaal: Delivery, Oyer aud Terwiner, 7 of Peage, 2 the King's C. 
Fx 292, miffioners, but that the nom Fuft ices of Ae, Gal. Deli and of 3, Pears, 
Aud ther Commiſtepers, way proceed in euery Bihalf, as if thi, old Corman, 
Juſtices and Coinmiſſoner t, had fill remained and continued xot altered. 

Sl. 12+. And ir farther enafted by 2& 3 Ph. & Mar. 18: That. al | 
4nd fongulay. Comm#ſſions granted ta axy City or Ton- Corporate, nat bring 4 
Nan in it Heli. for ile keeping of their Fratey and Delivery of | the Priſencrs 
 xemainivg. in the Gaols of | any ſuch City or Fawn» Corporate, ſhall' fl and, remain, 
| 2 be good, and available e in the Lan; tv all Intanti, Cox were 
Furpaſes, the grauting of auy lil Gann of Peace or Gaol-De 

35 any Cenpiſiuser or Ce s for the Conferugtis of the Pee. or Del f 
he Priſoners remaining in the Gaol of any Shive, Laube, Na e, Riding, er 
 Wapewtake mithin the Realm of England, bearing Date. after ne [aid Cm. 

Hen er Commiſſions. granted as in a, ta any ſuch City on Sort Copa, 
nas heing, as aſoreſaid, 4 County in 1 the contrary notwithflavding. | 
eck. 13. As te the third Point, viz. How far the precife Letter o 
ſuch Commiſſions muſt be obſerved by the, Juſtices, it is ſaid to be 
—  agrecd,. That if a Commitiian of. yer and Termniner, Ce. be awarded to 
ar 17 origin: Perſans to inquire at ſuch a Place, they can neither apen their 
Crom. fu, | Commiſſion at another, nor adjourn it thither, nor give Ju there; 
and that if they da, all their Praceedings thall be daa as coram nd 


Dalif: 27. 


there be vo Words in their Commiſſion to ſuch Purpale ; ſor nathing can 
be more reaſonable, chan ro. intend that a general Cammiſſion authorizing 


Ryo. Cam- 
bay Gr Perſons to da a Thing, does Wn allow. them convenient Time for 
Re] yoge 57- the doping of it. 


SA 14. Av ta the: faurth Poiot,. vis. What. Sonia ia to a be oblerved 

in de Adjovrament of fuch Commiſſions, having already in the fore» 

- going Patt of this Chapter, in the 6th and x3tb > Sections, er 

EN | eaſed of the principal Queſtions. relating to. fk Matter, I hab 
en. 115. take Notice in this Placo, That it ſeems moſt proper te d enter all fach, 
„Achſouraments in the Preſent Tenſt; yer it is ſaid, That the Enuty I 
... ©. of them in the Prcter-Tenſe, is mado good by the Mulricude-of Preces 
by Sd 348. dents: > However it is ſaid, Thar the Court will een nad that chene 
. Keb. 3h, was amn Adjourament, if no Eatry ac all were made of it. 
1 ae fb: Paley: ee ee eee by - 
ſaoch Commidions, may: be extended by new ones te. other Juſticea. of 

1. committed to fewer than were appointed by the er; i ia cartainy 
Fbat ne Commiſſumers of. thiy Kind may be added to tha former, by a 
Wris. at Commiſſion of Albeiation. whick len ug ford the Purpom of the 
former Commiſſion, declares the King's Plaaſuro to aſſuciage to te H- 
bons, appointed by the firſt, thoſe ro whom ſuth new Writ or Commiſ⸗ 


ns — — 
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ind Regiſter 124 


are noe bound by ſuch Weit to admit the Perſons named in it as theſt 
Aſſoeiates, unleſs they produce fuch Patent of Aﬀociarion' as is above 


mentioned directed to themſelves, as hath been more fully ſhewn in the 
prer. And ie bath been ® queſtioned, Wherher 
a {pecial Oommiſion of Aſſoeiation, relating only to à particular Cauſe, 


_ fiſt Soctian of this Cha 


can aſſociate the Perſons named in it to Juſtices appointed by a general 
Commiſſion 2 Alſo it hath been holden, That the King ean grant but 
one Patent of Aſſociation to one Commiſſion. „„ 2 

Soe. 16. If after Juſtices have fare by Vertue of a Commiſſion, and 


taken divers Indictments, and awarded Proceſs thereon, they ſhall 81), or 
ſome of them die, the King may grant a new Commiſſion to thoſe whv 
 % «+ Ys 


are living only, or to others, commanding them to continue the Proceed- 
ings begun, and to proceed upon ſuch Proceſs, and ro hear and deter- 
mine all the Offences in the former Commiſſion : And thereupon rhe King 


ſhall ſend a Writ unta the Executers of rhe Juſtices who are dead, to 


ſend the Rolls, Records, and Proceſſes touching the Premiſſes, before the 
new Commiſſioners, Ge. CHD AMIDOG DS e 2NIO4 4553.07 DICH | 
SeF. 17. | 1 
Writ of / non omnes, directed both to the firſt Juſtices, and alſò to thoſe 
who are ſo aſſociated ro them, which reciting the Porport of the two 
former Commiſſions, commands the Juſtices, That if all of them cannot 


conveniently be preſent, ſuch a Number of then! may proceed; G. 


Sock. 18. As to the fixth Point, vir. Whether ſuch }] uſtices may ſit in 


one Couney to try Offenecs in another o it ſeems agreed, That regulacly 
all Offences are eo be inquired of, heard, and derermined in the County 
wherein they were committed, and char the King cannot authorize the 


af Glouceffer, That if the King grant ro à City tlic Privilege of being 2 
County of it ſelf, diſtinct from xhe County within which 1c lies, wil a 


Selvo or Reſervation, Thar the Juſtices of Oyer and Ter miner, & c. for the 


that an Indictment found within ſuch City, of an Offence in the Ct gory 


ments of Offences within a County, may be raken in a Place our of it, 


as they are in Fat taken both for Middleſex and L 


Hall at Newgate, which ſtands in London; for it ſhall be intended, That 


at the original Diviſion of London from Midaleſex, there was a. ſpecial 


Proviſion made for this Purpoſe. Alſo it is certain, Thar the King may 
grant a ſpecial Commiſſion of Oyer and Ferminer,” to ſit in one County for 


hearing and determining Offences, whereof Indictments have been found 


d, Thar the firſt Jultices 4 


After a VVrit of Aſſociation, it is uſyal to make out a 


County at large, may ſtill ſir in ſuch City, ſuch Refervaripn makes the. 
City ti} remain Part of the Con for ſuch Purpoſe, and confequently, 


nam at the Seſſions. 


2) F. N. B. 111 


Fitz. Aſſiae 


. 


IP 
32 H. 6. 10. 


Re iſter 128. 
D. 113, 114. 


Regiſter . 


F. N. B. 111. 


3 Ioft. 2 , i 
H. P. E 15. 
6% 


Dy. 286. pl. 


taking of them in another ; yer it was adjudged in the Cale of the City 


Poph. 16, 17. 
1 And. 291, 
mm 


3 Inſt. 27. 
H. P. C. 16, 
63. | 

Dy. 286. pl. 


* 


53 


»., 
A 


Raym. 193. 


Popham ry. 


3 Inft. 2. 


H.P. C. 162, 


in anorber: But it is agreed, That the Trial mult be by the Jurors of % * 


Seck. 19. As to the ſeventh, Point, vis, Where the Records of fuch 


Jaſtices are to be kept after they are determined, it is enatted by 


9 Ed. 3. 5. That Juſtices if Affse, Guol- Delivery, and of Cyer and Termingr, 


bl ſend all their Records and Proceſſes determined and put in Ex cutien, to be Fo 
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ſaw and Chanberlains, which fer ile Tithe | ſtal Ir, hoving the Sig * of ile 

„ Commiſſions. of | ſuch: Juſtices, | ſhall receive. the ſame Records 2 Frans F the 

| + 30 Juſtices under their Seals, and keep them in the Treaſury, as the: Manner is, 

: that the Faſtices always do. firſt take unt the E Eftreats of the Jail Bevpras * . 

e 5 'H Proceſſes againſt them, to. ſend to the Exchequer as they were wont before. 
27,4 „b. Seck. 20. As to the eighth Point, /. Whether the ſame Juſtices at 
ow the ſame; Time may execute both the Commiſſion of Oyer and Terminen, 

2. andi alſo: that of Gao; Delivery? It ſeems certain at this Day, That the 
Crom Jur. ſame Perſons being authorized by both theſe Commiſſions, may proceed 
Hee 1. by Verrue of the one in thoſe. Caſes, wherein they have no Jutiſdiction 
by the other, and execute both at the ſame Time, and make up their 

Fitz. Coro. Records e ; 85 this dach not ſeem to ate been clearly agteed 
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A ro o the Gl Point, theſs Commiſſions are of two Kinds 833 
It I 5 5 5 | 1. . 


2. e. 5 


4a e 21. At this Day the common a Form of . 

3 8 is to authorize the Perſons to whom it is directed, or three or four of 
= INT . them, of which Number either ſuch or ſuch particular Perſons among 
pi. com 384 them are ſpecially appbinted to be, to inquire by the Oaths of lawſul 
= :\ 0 1 . Men, and by other Means, of all Trealons, Felonies, and Miſdemeanors, 
A 99 being ſpecially mentioned, and of all others, in ſuch and ſuch Counties, 

| | and ro hear determine the ſame. at certain Days and Places to be ap- 

1 . pointed by them, Cc. For which Purpoſe the King acquaints them, 
| | „ - . Thar he hath ſent a Writ to the Sheriffs of ſuch Counties, commanding 
5 Regiſter Dy them to return a Jury beſore them, at ſuch Days and Places as ſhall be 
| | I 5 notified by them, in order to make Inquiries of ſuch Offences, 68. 

3; | gf af pl. 3. Seck. 28... obſcrvable, That the abovementioned Commiſſion 

1 | 15 as. pl. 5. makes no mention of the Suit of the Party; but it ſeems to have been 

15 . anciently the moſt. common Form of ſuch Commitſtions to direct the Ju- 

1 ſiiices to hear and determine Offences, as #014 at the Suit Dh: the Parry 4 as 


of the King. 


| E „„ Or t Commiſſions of Ojer and Ta er miner, there are many Prece- 

[+ A dents in our ancient Law Books; as firſt, N 

Bt 2Regiſt. 123. 

11 m 27 1 Seck. 2 z. I. * For the inquiring and determining of ſome particular enor- 

| — oy Vines done to the Party, at whoſe Complaint the Commiſſion 
125 135. IS lue 8 

Lit, N. . 11% ST 24. %* Or for i inquiring and 8 of Treſpaſſes done to the 

« Regiſter + roll. ions of a Biſhoprick, while the Temporalities were in the King's 

126. ands. 

F.N.B.ilz Se&.-25. 3. Or ſor inquiring and determining of Injurics offered to 


Letter C. 
Merchants, Gc. under Pretence that their Ships were wrecked. — 
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Sec. 26. 4. Or for inquiring and determining of Oppreſſions of Undets Regitter 126. 
Sherifls and Bailiffs, and other Officers; after which the King may ſend 4 F. N. B13. 
Writ to the High Sheriff, commanding him as far as in him lies, to te- e 
move ſuch Perfons from their Offices till ſuch Inquiries be made! ge 
Sect. 27. 5. Or for inquiring into the Want of Neparations of Sea. Regitter 127, 
Walls, Ditches, Gutters, Sewers, Bridges, ccc. . 
Seck. 28. 6. For hearing and determining the Right and Title of cer- en en 
tain Perſons claiming an Office,  &c. Vet we find in Pyer, That the Defen- Crom. Jur. 
dant, ſued before ſuch Commiſſioners, demurred to the Juriſdiction of the . 
Court; and it ſeems not to be clearly ſettled there whether ſuch Commiſ- pi 25, 28. 5 
Seck. 29. lt is obſervable, That ſome of theſe ſpecial Commiſſions ate 2 Inft. 419. 
mentioned to be granted at the Complaint of the ® particular Perſons * Regiſter 
ſuppoſed to be aggrieved ; others at the Complaint of Þ divers Perſons 1 ” 


in general without naming them, and © others without any Complaint RE 
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Seer. 30. Alſo there are Precedents of other Commiſſions of like Nature, Mailer At - = 
granted on particular Occaſions : But ſuch ſpecial Commiſſions having been 127 — 
of late much diſuſed, I ſhall refer the Reader for a more exact Knowledge „ 
2 of them to the Regiſter, and Fitzherbert's Natura Brevium. „„ 5 : 
| - Set. 31. As to the ſecond Point, vis. To what Caſes the Juriſdiction 3% om. ll 
7 ET . | 7 2 . 3 om- ons F 
given by the Commiſſion of Oyer and Terminer doth extend; it is generally miſfion. 24. © 110 
ſaid, That the Juſtices have no Power from it to proceed againſt any Per- 4 Jt. 16. ll 
| ſons, but thoſe who are indicted before themſelves, becauſe the Words of !* Cy mY 9 
it are, That they ſhall inquire hear, and determine; by which it ſeems I 
to be implied, That they muſt inquire of an Offence before they proceed i 

to hear and determine it: But this Reaſoning depending wholly on the | 
Wording of general Commiſſions, which are made in ſuch Form, doth by „„ [ 
no Means prove that a ſpecial Commiſſion of Oyer and Terminer, reciting. | | 
an Indictment of a particular Perſon, and authorizing the Juſtices to ſend 'l 
for and proceed upon it to try the Offender, is not good; and according- Crom. Jur. f 


ly we find, That che Attainder of Dudley, afterwards Earl of may 11 8 \| 


Vertue of ſuch a Commiſſion, was not objected againſt on this Ac- * > yt | il 
count, in the Arguments concerning it, reported ar large in Plowdey's com- V 9 
mentarie. Bo 5 5 1 8 il 
Sect. 32. It ſeems to be agreed, That where a Statute prohibirs *Dy.236. pl. _— l! 
a Thing, and does not appoint in what Court it ſhall be — tie. 5 * il 
Offender may be indicted before Juſtices of Oyer and Terminer, becauſe the 112 | 
. King hath a Prerogative of ſuing in what Court he will. But it hatch + Inſt. 164. „ 


been b adjudged, That if ſuch Statute appoint that the Offence ſhall be do- Dy, 236 pl. | 
termined in any of the King's Courts of Record, it can be proceeded 24. oo 4 
againſt only in one of the Courts of Veſtminſter-Hall; becauſe thoſe bein OM | \| 
the higheſt Courts of Record, ſhall be intended to be only ſpoken of ſe- Cro. Jec.538. 1 
cundum excellentiam ;, and if the Act ſhould be taken literally to intend Cre. Eli. | ö 
any Court of Record whatſoever, the Sheriff's Turn, Court - Leet, and Cie. C. 146. 
Pie- powders, and all other inferior Courts of Record, would be within Salk. 178. | 


the Purview of it: And it is farther reaſonable to conſtrue the Statute to | 
extend to the ſaid Courts of Weſtminſter only, becauſe the King's At- 
torney always attends there, whoſe Office it is, if the Defendant plead — 
_ a ſpecial Plea to make a Replication; yet both Sir Edward Coke and , 1nd. 164, — 1 
Sir Matthew Hale ſeem to be of Opinion, That on a Statute ſo worded, 16. = - if 


the Proſecution may be in any Court of and Terminer. And indeed be . 


ſeeing the abovementioned: Limitation of ſuch Suits to Courts of Record, 
is no more than the Law would have implied, if it had not been expreſ* 
| * | . fed: 


In 


fs _ and it is 4 85 mo 5 omg ably 
be in any Court of Oyer erminer, id may on 
e — 73 brought in any ſueh Court nomwithubanding ſuch -Eimication, 


WY. dr And as to the Ohjedti 
bor, would extend ſuch Suits 80: all infetior Conars of 


not to Courts of a limited Authority, inſtituted for ſpecial 


Dy. 236. pl. 
it ſeems to be certain, That ſuch Proſecutions: may be bre 


2 Inſt, 218. 


| Of ks (it of ths ale, 


. These if is had not been exproſſed, che Aut gf 
argued; that 


according to the common: Maxim, quod expreſin rum Jus laclle inſum, ni. 
bil operator; eſpecially conſidering; er the: Court; fiolden before Juſtices 


of Oyer, Cc. is a Court of Record of a very high Nature; and much regarded 
on, That rhe: Conſtruction, canned 7 


anſwered, that it would only extend them to ſuch Counts 01 a — 
juriſdiction, wherein Suits of like Nature may properly be debate; 0 
and confined either to Offences at the Common Law, as the GaurtIieer 


and Sheriff's Turn are, or to Contracts of a ſpecial Nature, as de Court 
of Pie · powders is: As to the Objection, That it is moſt reaſbnable to can- 
ſtrue the Statute; to intend only ſuch Courts wherein the King's Attor- 


ney attends, the ſame may be ſaid in Relation to Proſecutions on Statutes. 
which mention no Court at all wherein they ſhall be dust e aud Fer | 


Court of Oyer and Terminer 1 Neither do I ſind any Reaſon alf | 
the King's Prerogative, of chooſing in what Court he will commence a 

Suit, ſnould be reſtrained without expreſs Words in this Caſe, where 
Courts ate mentioned in general, more than in the othets where they 
are not mentioned at all. Beſides it ought to be conſidered; That if ſuch 


Proſecutions ate to be confined to the Courts of Weſtminſter, no Offence 


againſt any ſach Statute in any. County, but that wherein the King's. 


Bench' fits, could be indicted at all; for it is certain, That no Offence 
can be inquired of out of the County wherein it was committed: All. 


ſince 21 Jac. 1. 4. ſer forth more at large in the Chapter concerning In: 


formations, Which reſtrains all proſecutions whatſoever on Penal Statutes 


to their proper Counties, (as the Conſtruction of the ſaid Statute is ao 


ſertled,) il Suits on ſuch Statutes could be brought only in Wop min oe 


Hal, no Offences out of Midaleſeæ could be proſecuted ar all. 
See. 33. As to the third Point, viz. To what Perſans, and on * | 


Occaſions, Commiſſions of Oyer and Terminer are grantable, it is enacted 
by the Statute of Weſtminſter 2. Chap. 29. That 4 Writ of Treſpaſs, (ad 

audiendum & terminandum,) from henceforth ſhall not be granted befare any 
Juſtices, except Fuſtices of either Bench, ” Juſtices in Eyre, unleſs it he for 


an heinous Treſpaſs, mere it. is neceſſary: to provide ſpeedy Remedy, and our Lord 


the King of his f ſpecial Grace hath-thought it goed to be granted. 
Sect. 34. And it is farther enacted by 2 E. 3. Ch. 2. That Oyors, and 
Terminers ſhall not be granted but before Fuſtices 1 the one Bench, or the other, 


or the Juſtices Errants, and that for great Hurt or horrible Treſpaſſes, and of the 
King's Special Grace, after the Form of the Statute abovementioned. 


8.0. 35. Allo it is enacted by 34 Ea. 3. 1. J hat Writs of Oyer Boe 


 Terminer be granted according to the Statutes thereof made, and that the Fuſtices 
: which ſhall be thereto aſſigned, be named by. the Court, and not I the Part 


| $e#. 36. It may perhaps! be argued from the general Words of theſe 
Statutes, That no Commiſſion of Oer and Lerminer ought to: be granted 


to any, but ſuch Juſtices as are therein mentioned, and on ſuch ſpecial 


Occaſions. And Sir Edward Coke in his Comment on the, ſaid Statute of 


Weſtminſter 2. does not ſhew whether. all ſuch Commiſſions in general ate 
meant to be reſtrained by it, or ſuch only as are of a particular Nature; 


et if the Intention of the ſaid Statutes be fully examined, it ſeoms rea- 
lonable to ne ew, fr them to o ſpecial Commiſſions of toe 
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Seck. I. As. to the ſieſt Point, having already ſhewn that all judi- Cha ** 
cial Commiſſions muſt be agreeable to ancient Precedents, I ſhall only Fe 5 3 
ſhew in, this Place, the Pyrport of the molt uſual Commiſſion of Gaol- Sed 9. and 
Delivery, yhich is a Patent in Natute of a Letter from the King to cer- 1 * 
tain Perſons, appointing them his Juſtices, or two or three of them, of 
vrhich Number either ſuch or ſuch a particular Perſon among them is eſ- 4 foft, 769. 
pecially required to be, and authorizing them to deliver his Gaol, at Cromp. Ju 
ſuch a. Place, of the priſoners in it; for Which Purpoſe it commands them 125. 
to meet at ſuch, Flags, .at dhe Time which they themſelves ſhall wn 
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4 laſt. 168, 
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Bro. Coron. tioned in their Commiſſion, and not determined; 
TW L i the Statute of 4 F. 3 
3% ſhall hav Power in deli 
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2 Cro. Eliz. 
Bro. Com- nion, that they have ſuch Power, "ſeems much more agreeable to Reaſon ; 
—— *4- for b ſurely it cannot but be implied in their Commiſſion to deliver Pri- 
Fitz. Coron. ſons of their Priſoners, That they muſt have Authority to make ſuch 
47s +. 
b. | | N Z 3 F 12 1 ö 5 
. mation, if there be no Proſecution, or a proper Trial if there be one, in 
H. P. C. 158, 
4 Inft. 168. 


g. F. C. 11. 
Letter A. 

2 Rol. Rep. 
„ 
Crom. Jur. 
28. | 
Fitz, Coron. 


47. 
1 And. 111. 


and the next 


1 f . . a 1. 
Ch. Scct 4 be conſtrued to be out of the Meaning of them more than others? eſpe- 


Sect. 5. It ſeems clear from the Words of the Commiſſion, That theſe 
Juſtices have nothing to do with any Perſons not in Cuſtody of the Pri- 
ſon mentioned in it, except in ſome ſpecial Caſes; for if Part only off 
rhole who were Accomplices to the ſame Felony be in ſuch Priſon, and 
other Part of them out of it; ſuch Juſtices for the Neceſlity of the Caſe, 
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„ oblervahle, that this 3 flick only. i in | general, | 

«© Thar ſuch Juſtices Mall have Power te puniſh the Offenders. therein men- 

. r. C tioned, without ſaying, That they ſhall puniſh chem according to the 
Form of che Statute of: Weſtmi er t. 28 elk, abovemenrioned* Statute 

44. finibus does; yet it is ſaid, har chey.may. puniſh them according = 


the Form 9 che faid. Srarute. of ane SOR much, as if it had been 


. expreſſed. 8 . 
PS Sek 14. Allo it is Ha by 1 6 ˙ 3 5 ph. S Tha =) $a 
3 Juſtice, of. the Peace of the Quorum, or:Caroner,. ſhall, offend againſt 2 Pur- 
_ view of. the ſaid Statute, either as to bailing Priſoners, or taking their. Examma- 
tom, or the Information of thiſe that. bring them. before them, er not Polling the - 
- ſame i in Writing, or not certifying them. ta the next Gaol-Delrvery; or not p, 
In Writing the Evidence given to 4 Fury 0h. a_Coraner's. Inqueſe. 
Manſlaughter, or not binding over material. Witneſſes . againſt : 
Felony, to give Evidence at the next general. G E Delivery, 
Hing ſuch Evidence, and alſo ſuch Recognizances, &c. e 
1 of the Place where. ſuch Offence ſhall be cited upon bo 
by Examination ah ery 15 Fs 7770 955 1 70 5 e Fine inc ar 45 - 


ul raphy meet, 150 . 
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mY E. z. cap. 10. That is ef = Gaol- Ae wif ip 25 bo 22 362455 
refuſing to tate Felons into their OCuftoch from: Fuſe 1 Townſhips; vithour 


bring paid for ſuch Receipt. | 
Sec, 16. As to the fourth Particular; © viz. The Power. of ſuch Ju- 


tices, in Relation to Perſons convicted before former. Juſtices, it is 
enacted by 1 Ed. 6. cap. 7. That where any Perſon or Perſons. ſhall be found 
guiliy of any Treaſon or Felony, for the which Judgment of Death. ſhould or may 
enſue, and ſhall be reprieved to Priſon without 7 Tudgment at that Time given 
againſt him, her, or them ſo found guilty, thoſe Per 27. that at any Time 
Prater, ſhall by the King's Letters Patent be afſig Faſtices to deliver the 
Gaol, where any ſuch Perſe "; 15 rſons found guilty "hol remain, ſhall have full 
Power and Authority to give Judgment of Death againſt. ſuch: Perſon fo found. 
guilty, and reprieved, as the [ame F 72 (before 'wbom ſuch Perſon or Perſons 
was or were found guiliy,) might have done, if their Commiſſion of Gaol: Deli. 


925 very had eee and continued in full Force and Strength. 
„ : 14 hs a. 17. 
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Fels. 1 7. It bach been holden, That this Statute es not to l Co. 33- 
. before J uſtices of Oyer and Terminer, not only becauſe Convi- 1 2 We 
ions before Juſtices of Gaol-Delivery only are mentioned, but becauſe 
the Proceedings before Juſtices of Oer and. Terminer, after the er deter · 
mined, ought to remain in the King's Bench. and the Records . the 
_ Juſtices of Gaol-Deliyery with the (tes Rotulorum. 5 

Sell. 18. Allo it ſeemeth, That ſince the Statute ſpesks only of Pers 
| ſons reprieved befote judgment, it gives ſübſequent goto kk no Daifon 20. 
Manner of Power over Perſons condemned by former Juſtices; and _. 
therefore it. hath; been holden, That if a; Perſan condem̃necd 0 forinet F | 
_ Juſtices, plead; a Pardon before their-Succeſlors,: they have no Power ro 
allow it, but chat the Record. ought to be removed = Gertiorari into the 
8 Bench, and the Priſoner alſo b . Habeas.Corpus, and that thete the 

ardon wall! be allowed or diſallowed. And ſtom the ſame Reaſon it ſeems 

8 Wiley That ſubſequent Juſtices have no Power from this Statute to "OR Dy. 
- award. the. Execution. of Perſons. condemned by former;Jultices,” and re- 65. Pl. 
prieved by them But if judgment had not 2 given by the former. 
2 uſtices, Me is no. Doubt but that the ſubſequent ones might by force 

of this Statute, have allowed the Pardon, or given Judgment, and award- 

ed Execution, &. as the firſt might have done. Alſo it hath been ad- 

| judged, That not only ſuch ſubſequent juſtiees as ate authorized by tbe 

ſame King by whom the former were commiſſioned, bur alſo that the » co. 3. b. 

Juſtices of the next mode ave the like Power by Virtue of this Statute. Diliſon 20. 
Sec. 19. As to the fifth Particular; vis. The Juriſdiction © Juſtices of | 
Gaol-Delivery i in Relation ro Offences created by Statute; B/ 33 H. 8. 9. 

Par. 20. They may puniſh thoſe who keep unlawful Gaming-Houſes, 

or uſe unlawful Games. By 5 Eliz. 9. Par. 9. They have Juriſdiction | 
over Perjury. and Subornation 4 Petjury Kn the Form of that Stature. e | 
By 8 Eliz. 3. They may puniſh thoſe who tranſport Sheep alive. By e | 

23 Elis. 1. Par. 9. They may enquire of, hear and determine Offences © 1 
againſt that Statute in not coming to Church; and generally they haye | 
the like Power in other Statutes, creating new. Offences, which it would | 

be coo tedious particularly to ſer down in this Place: 
As to the fourth general Point of this Chapter, wiz. In while Place J . 
ces of Gao Delivery ought to hold their Seſſions, it is enacted 3 
6 Ric. 2. 5. That Fuſtices aſſigned. to tale Aſiæes and deliver 'Gaols, ſpall hold | 
their Seſſions in the principal and chief Towns of evety of the Counties where. the 
Shire-Courts of the ſame Counties were then.holden,. or hereafter ſhould be holden; 
For other; Matters relating. to theſe Juſtices, ſee Chapter 7. concerning WE | it 
, Je 7 4 wo and Np 6 Frins, a ang, Abe: KI iy es. BIN | 
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E „ Aſs, whether as Fac, or . 
23 - flices of Prizs, in Relation to criminal Matters, der 
wholly > Senate, I frail only take Novice of 'the rigcipal Branches of 
dir Jod an of this Kind, gi 
85 and for mote particular In nquiries concerning | 
der ts Sir Edward Cass gh eee la ro 8, Sei ond ww his 6204 fe 
port, fol. 32. fe 
e ee e e e e os 


The maſt cents Pans of what: Farikdiction 0 2 
rer M ee rene yy eee 
1. To the l Delivery of Gaols. * 7 50 _ . i FE it 
1 Ta Counerliers of Money. ER e ee 


1 F lers. 
"© 4. To Canons, Maintainers; and ede: Onde of the n. 


Frills My. 


* 
» 


2 N Ir 
5. To Offences of Serif. Gabbers, and other Offres 
4. To-capical Offers ute by Wile of MBP. 
* Ae for whiths ane Juſtices of Affe ma be com 


Seck. 2. " bh to Ws field of het Partiewtare, i email] 
commonly called rhe Stature as ub, cap: 3. 2 
Afpſes, im every County wheve the do rhe Aﬀſes, as th 
wont after the Aer taken in rhe Shives; Pol m 5 
lay; And if an of than be- a Clark,” new ne of the mf 
the Shire being an him that in Laywan by the Ning 
the. Gals of the: Shines, 4s well. winhin' Libevvicy 1 e 

Priſoners, aßen the neff the Gus Ila of rheſe Shiver, Arras 
And the ſame 7 Juſtices ſhall inquire then, if Sheriffs or any other have 2 by . 
Replevin Perſons not repleviable, &c. 

SeF. 3. Alſo it is recited by 2 Ed. 3, 2. That Offenders had been greatly 
encouraged, becanſe the Juſtices of Gaol-Delivery and of Oyer and Terminer, 
had been procured by great Men againſt the Form of the ſaid Statute of 2.7 Ed. 1. 

and thereupon it is enacted, 7hat ſuch Fuſtices all not be made againſt the Form 
of the ſaid Statate. 
S. P. C. 5. b. Sek. 4. Ir ſeems to have been the moſt general Opinion i in the Con- 
1 ſtruction of the abovementioned Statute of 27 Ed 1. That the Purview 
12 Co. 3a. cf it extends anly to Caſes of Felony; and this is farther confirmed by 
1 Necimꝶ of the Statute of 5 5. (et forth more at large in the fol- 
ing Part of this Chapter. y Sick it is declared, That no Judges 
ut thoſe of the King's Bench, or ſpecial Commiſſioners, have Power to 
er o. ma mne of Money. Alſo it is argued, That the Purview nd 
the 
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Statute: And yet pethaps the contraty Opinion is the mote plauſible; —- 
for ſince che ſaid Statute is intended ſor the greater Expedition of Juſtice, 
and the Words of it expreſly: extend to all Manner of Priſonets, why _ | 
ſhould they be reſtrained by a violent Interpreration; inconſiſtent with'the Vide infra 
natural and obvious Senſe of them? And 1 Juſtices of Gaol-Delivery; fed s. 
armed only with a general Commiſſion to deliver Gaols of the priſoners Vide ſupra 
in them, are, according to the better Opinion at this Day, autliorized to . 6. fett.. 
deliver ſuch Gaols of Perſons accuſed of Treaſon, as well as of others com · 
mitred for Crimes of an inferior Nature, why ſhould not the ſaid Statue, 
the Intent whereof is to give Juſtices of Aſſiſe like Power with Juſtices of 
 Gaol-Delivery, be conſtrued to give them as large a Power? And as to the | 
Arguments drawn from the Opinion of the Makers of the abovementioned 
Statute of 3 H. 5. it may be anſwered, That perhaps the Purpott of the ſaid 
Recital may amount to no more than this, that no other Judges but thoſe 
therein mentioned, would venture to take upon them a Power to try ſuch 
Offences, becaule it was not clearly ſettled that they had Authority to do it. 5 
Sect. 5, It ſeems to be the general Opinion, That Juſtices of Aſſiſe, H P. c. 16 
as ſuch, by force of the ſaid Starute of 27 E. 1. may deliver Gaols with- 8 NC. 5b. 
out any ſpecial Commiſſion for that Purpoſe ; and this ſeems to be moſt 126. . 
agreeable to the Purview of the (aid Statute, if ſuch Juſtices he Laymen; Dyet 99. pl. 
fror ſecing the Act provides only, That if one of them be a Clerk, then 
one of the Knights of the County being aſſociate by Writ to him that is 
. man ſhall deliver the Gaols; and makes no mention of: any ſuchi 


* 


fit where both are Laymen; but only ſays in general, That in ſuch Caſe 
they ſhall remain both together, it ſeems to imply that Laymen being 

Juſtices of ATE mall have ſuch Power of Courſe. dee. | 

Seck. 6. As to the ſecond particular, viz. The Power;of theſe Juſtices S the pri- 
in Relation to Counterfeiters of Money, it is recited by the Statute of 8. 6 
3 H. 5. ech. 7, That Counterfeiting, Clipping, Waſbing, and other Falfity of the x55; 
Money, had then of late ahounded, for that the Puniſhment of the ſame pere of this Chg. 


taineih not to am Fudges of the Realm, but to the King's Juſtices before himſelf, 
or ſpecial Commiſſoners thereto aſſigned, &c. and thereupon it js enacted, I hat 
- the King's Juſtices aſſgned to take Aſſiſes in all the Counties of England, ſhall 
have Power by the King's Commiſſions, to hear and determine in their Stſſtons, 'as 
well of the Connterfeiting and of the bringing ſuch falſe Money into the Reulm, 


* 


as of Clipping, Waſhing, and every other Falfity of the ſaid Mont. 5 
as 1 * Se Ken te 0 the Man elt Purpotr of rhis Seatuee; That $.P.C. 58. 
| Juſtices of Aſſiſe can claim no Power from it over any of the Offences H F. C. 164. 
therein mentioned, without a ſpecial Commiſſion for ſuch Purpoſe; but this 
Statute being wholly in the Affirmative, and no way intended to abridge 
but inlarge the juriſdiction of ſuch Juſtices ;- It ſeems clear, Thar if they had 
Authority as Juſtices of Gaol-Delivery, by Verrue of the abovementioned 
Starute De Hnibus, without any. ſpecial Commiſſion, to deliver Perſons in 8 
Prifon for ſuch Crimes, (which Queſtion is more fully handled in the pre- 1 3 TE 
cedent Part of this Chapter) they may ſtill lawfully proceed upon the ſaid 


„** ** 


Statute in the ſame Manner as before. e 
Seck. 8. As to the third Particular, -vis. The Powet of Juſtices of 
Aſſiſe in relation to Appellees, it is enacted by 28 Bd. x. commonly cal-· 
led the Statute De Appellatis, That ſuch Juſtices may- award Proceſs into any 
foreign County ag einſt Perſons appealed by _ and proceed againſt them, 7 


8 


Dyer 99. 
| pl. 62, | 
42 Co. 32. 


t of Dyer 
— of Rob- 


Dyer 99. 'E 
62. * 


1 ; 5 ob + 
3 H. . eh. 1. 

\ * 
52 þ n 
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of the Party, of Maintainers, Bearors, Conſpiraters, & c. And the like is 
ordained by 20 Ed. 3. 6, by which it is enacted, That ſuch 1 ſpall 
laue Commiſſions to inquire of Maintainers and commen Embraceers, &c. 
Seo. 11. Alla it is enacted by 5 Ed 3. 10. That. the {ices 
before whom avy Aſſiſe, Inqueſt or Fury ſhall 105 may inquire and deter- 
mine the Offence of any Juror in taking Maney f either Party, &. 
Sec. 1. But it is ordained: by 3s Ed. 3. 12. 7hat wo Fuſtice, ; c. 
2 Mee of the ſaid Qfence, but only at the Suit of the Party, or of 
Seck. 13. And it is farther enacted by 32 H. 8. ch. 9. That the Ju. 
ſtices of Aﬀiſe F every Circuit within this Realm, and elſewhere within the - 
King's Dowinions, ſhall in every County within their Circuits, twice in the Tear 
cauſe gen Proclamatian' te be wade, as weil of the ſaid Statute as of all others 


made againſt unlamſul Maintenance, Champerty, Embracery, &. 


* 


Sell, 14: A da the öſth Particular, wiz The Power of Juſtices of g 
C 3 ͤĩÄ5?é˙0k een en. W 


Regiſter 188. 


* 


| =D in | as ro hs . of Sheri i, thats; and other Offi- 
|  cers, it is enacted by 20 Ed. 3. 6. That Juſtices of Aﬀſ/. iſe ſball have Commiſe 


Kuni ſulirient te_inquire_of Sheriffs, Rſcheators, Bail of . and iber ; . 
ce, &c „ 


. Miniſters, and of 2 Gifts 9 oY take to execute t 
Sacecf. 15. Alſo it is enucted by 23 H. 6. 10. That J flies of Aſiſes is their 
F ons, ſhall have Poner, 7 ire, hear and determing of Office without ſpecial 
| Commiſſion, of and upon Theriff 7, Unier-Sheriffs,” Clerks, Bailiffs, Gaolers, 
Coroners, Stewards, Tos. of Bae. er any other Officer pr Miniſter doin 
contrary ta the ſaid Stans, l by extorting\ Money for the in of av. ref, 
or ſhewing Eaſe or Favour to thoſe who ſhall be arreſted, or by admitting Perſons 
to Bail, or denying them the Benefit of it, contrary to % Form of the ſaid e 
Sect. 16. A it is enacted by 1 24,8, 7. l and of 
the Peace, ſhall have Authority to in e and determine, 4 we wind- 
tion as by Freſentment, the Defaults of Covoners in not taking an In, 50% with 
Fer or Reward,.. an the View of the Body, of am Perſon {ci 14 
Sect. 17. As to the Sixth Particular, viz..,The F 
Aſſiſe, in Relation to capital Offences tried by Wri 
enacted by 14 H. 6. 1. That the Jaltices before "whom . 0 
and Juries, Jul be taken by the King's Writ. * Prius, ſball hav 12 
all the Caſes f Felony and Treaſon, to give. their Fug ments, Pr gal where 4 
a is acquit of Felony or of Treaſon, as where he i thereof attainted, the Day 
and Place where the ſaid. Inquifitions, Jaqueſts, and Juries be fo taken, and then 
from thenceforth to award Execution to be made by Farce of the ſame 


Fragments, 
Sect. 18. In the Conſtruction of this Statute it hath bee olden, 22 Ed.4.19.a. 


That if the Plaintiff in Appeal be n Te before Juſtices of N 
they have no Power to. arraign the Defendant at the Suit of the Ri 
the fi Fe in the Appeal, as N 1 before whom an A 
originally commenced may do: And the Reaſon of. this Conſheu 
ſeems to be this, becauſe the Statute ah wentigning that 
N Prins ſhall give Judgment where the Defendant is acquitted or at- 
tainted, leaves their Juriſdiction upon a Nohſuit ag it was before. But 
it ſeems certain, That on the Acquittal of an Appdlee ſuch Juſtices have 
Power to inquire of the Abettors, and ally of the ſi e of the Plain 
tiff xo anſwer the Damages; for ſince the Statute o 
gives ſuch: Power to the. Juſtices hefote Thaw an 1 1 be h 
and determined; and nqw by Force 2 1 6. it may. be 
and determined before Juſtices of Ni Prix ſeems. necgllarily. to.ſfol- 


Statute of 44 H. 6. And from,. the ſame Reaſoving it ſeems allo to 1088 4 85 
follow, That 1 1 Juſtices may give. Judgmant ſor the Damages bot 2.8 2 
conſtant Experience hath: over · ruled it co che contrary. 5 „ Prins . 
Sect. 19. As to the ſeventh Particylac; vis, Fot what Co unties lade. ER 
of Aſſiſe may be commillioned,. it is enacted by 8. Ric, 2. 2. Tlit no Man 
of Law 161 be from thencefarth Tuſtice f Ae, e We n. Balu. 
e * ance of Gaels, iu his own Country. 7 2 4 _—_ | 
Seel. 20. Alſo it is — by 3 1 . 8. b, 24 Tr no Jolie, 8 
nor other Man learned in the Laws of this Realm, fhall. us N the Of- Eco 
Ice of Juliice of Ac nithin any GS where the 14 Juſtice nas hers, M Ab in. · 
habit, on Pain of 100 l. &c. Provided i at the 94A. hwy te any Fer · . 
[an who-ſkall Ie Clerk of Aer, and Aﬀſeciaye to: 4% ner i u 
Mayor, S heriff, Recorder, Steward, Bailiff, Se _ or 1 1 2 r being lern or 
dwelling within any City, Borough, or Town within this Realm of England, &c. 
Nor to Fuſtices of either Bench for taking, hearing, or determining 72 in te 
aue Bench or the other, nor to the Juſtices, Juſtice-Clerks, er Clerk of Hen, / 
in ie Daly and Count) Putin of Lancaſter, Cs vos 


Va . 


alt * 5 
low, chat Juſtices of Ni Prius. ſhall. | ve fb Power 1 ſince = ſaid 15 ; 
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2 Lamb B. 1. | 


Ch. 3 


Dale Ch. 1. 
vg ro. Re cog. 


* 14, 


| Dale Ch. 1. 


Lamb B. . 
Ch. 3» 5 


s * 5 F 0 R E 1 come to „ the Nati of the Cour. cf a Sei 


1 75 2. Thoſe who were conſtituted for this Purpoſe 


| of Juſtices of Peace, I fhall premiſe, 


= 10 what Manner Conſervators « of the Peace were provided by 


X the Common Law. 
2 In what Manner Juſtices of peace haye been ordained by the le- | 


| +" yeral Statutes concerning them. 


3: How they are to be commiſſioned in Prrfihitcr of thoſe. Statutes. T” 
+ What is moſt obſervable from the ſaid Statutes and Commiſſions, 


"Ks "As to the firſt Point it ſeems, that Conſervators of the Peace b. the 


Common Law, were of two Sorts; F 


1. Thoſe who i in det of their Offices had Power ro keep the bes 
but were not ſimply called by the Name of S of the 
"Peace, but by the Name of ſuch Offices 


e only, and were imply 
called by the Name of Conſervators or Wardens of the Peace. 


Seh. 1. And firſt of thoſe of the firſt Sort, of which the King's 8.2 Ma- 
jeſty is certainly the Principal, from whom all Authority of this Kind was 
cha derived, and who ſtill continues to have the ſame in his own 


Perſon; yet it is laid, That he cannot: take a Recognizance for the keep- | 
ing the Peake, becauſe'i it is a Rule in Law, that no one can take any 


Recognizance, who is not either a Juſtice ol Record, or by Commiſſion; ; 


alſo it ſeems certain, That © no Duke, Earl, or Baron, as ſuch, have 


any greater Authority to keep the Peace than mere private Perſons. 


a Dale: Cb. 1. 
Lamb B. 1 
Ch. 3. 


Crompt. 6. b. 


e 10 ll. 6. 7.b. 


Lamb B. 1. 
Ch. z. 


Se, 2. The d Lord Chancellor or Lord Keeper of the Great Seal, 
the Lord High Steward of England, the Lord Marſhal, and Lord High 
Conſtable of England, and every Juſtice of the King? s Bench, and, . as 
' fome ſay, the Lord Treaſurer, have, as incident to their Offices, a general 
Authority to keep the Peace throughout all the Realm, and to award 
Proceſs for the Surety of the peace, and to take Recognizances for it. 
And the Maſter of the Rolls hath alſo the like Power, either as incident 
to his Office, or at leaſt by Preſcription. 

Set, 3. Alſo every © Court of Record, as ſuch, hath Power to keep 
the Peace within its own Precincts, as hath been more fully ſhewn, Ch. 1. 
Seck. i5. And the Juſtices of Gaol-Delivery may take Surety of the Peace 


"from a Priſoner before them, who: Was committed for not findivg' ſuch 8 
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Rap. 8. / Fuſtices of "Peace. „ 

Sen 4. | Allo every Sheriff is à principal * Conſervator of the Peace * Lamb, 5. * 

within his County, and may without Doubt, ex Offie, award Proceſs: of _ 

che Peace, and take Surety for ir; and it ſtems the better b Opinion, . 

That the Security ſo taken by him is by the Common Law looked on Cro-Car. 26 
as a Recognizance or Matter of Record, Ken . 


and not as a common Obliga- jj, 

ligation, or Matter i» Pais only; for that it is taken by him by 3 ENB 8. + 
| of the King's Commiſſion, by which he is incruſted with the Cuſtody % „ 
of the County, and conſequently has by it an implied Power of keeping Lamb. B.. 
the Peace within ſueh County; and it is a general © Rule, That whatſoever "MM 
is done by Vertue of the King's Commiſſion oughe to be taken as a Mat- Nero Hr 
ter of Record, JV 
See. 5. Alſo every © Coroner is another principal Conſervator of the 1% 
Peace within the County of which he is a Coroner, and may certainly Wards, br ond 

bind apy Perſon to the Peace who makes an Aﬀeay in his Preſence ; But 9 E-4. 30. b. 
it ſeems the better Opinion, That he has no Authority to grant Proceſs for 
the Peace; and it ſeems clear, That the Security taken by him for the © Cromp. 6. 
keeping of the Peace, (except only where it is taken amb B. 1. 


| . 4 We. ken by him as Judge of C5 
his own Court for an Affray done in ſuch Court,) is not to be looked on 
as a Recognizance, but as an Obligation; becauſe it is not taken by one 5% C ., 
who acts as a Judge of Record, ot by the King's Commiſſion, as all © Re- Lese, b ond 
8 coguizances ought to be. 5 g . 5 Ep ON OT WU. ,cu6 55 $4 Loeb, 
Sect. 6. Alſo every High and Petit Conſtable are by the Common Crompr. 6. b. 
Law Conſervators of the Peace within their ſeveral Limits, and may take | 
ſuch Order for the keeping of the ſame; as hath been more fully ſhewn, 
B. 1. Ch. 63. S. 1 FL J) ION bay | 
Secondly, Conſervators of the Peace by the Common Law, who 
were conſtituted for that Purpoſe only, and were ſimply called by the 
Name of Conlervators or Keepers of the Peace, were of two Kinds : 
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| Thoſe of the firſt Kind were cither, 
1. By Tenure, or 1 

2. By Eledtion, or 
3. By Preſcription. 2 

2 3 £538 ; E Ads 


Seck. 7. Conſervators of the Peace by Tenure were thoſe who held Lamb B. 1. 


Lands of the King by this Service, amo. g others, of being Conſerva- Ch. 3. 


tors of the Peace, within ſuch a Diſtrict, eG.. Et 
Seat. 8. Conſervators of the Peace by Election, were thoſe who were T. mb x 

choſen to ſuch Office in Purſuance of the King's Writ to ſuch Purpoſe, Ch. 3. 5 

(as all Sheriffs anciently were and as Coroners ſtill are,) by the Free- 

holders of a County in the County- Court; aſtet which Election it was 

uſual for the King to fend another Writ to the Perſons ſo choſen, com- 
manding them diligently to attend their ſaid Office till they ſhould re- 

ceive a Command from the King to the contrary. 

Set. 9. Conſervators of the Peace by Preſcription, were thoſe who 1. pesce 18 
claimed ſuch. Power from an immemorial Uſage in themſelves, and their Preſcripeida_ 
Predeceſſors or Anceſtors, or thoſe whoſe Eſtate they had in certain Lands, 79. 

td exerciſe the like Power, which wholly depended upon ſuch Uſage both Tab b. 1. 4 

as co its Extent, and the Manner in which ic was to be excrcifed. —& Ch. z 1 
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**21'£9.4-! Set. 10. It is a queſtioned indeed by ſome, Whether any ſuch Power 
_ ©:* .* "can be claimed by Uſage? Vet if the Power of holding Pleas and even 
Courts of Record, which of are ſo high a Nature, and imply a Power of 
Co. Lit. keeping the Peace within their own Precincts, may be claimed by Uſage, 
114.5 1 As ir ſeems to be b certain, that they may ; ir ſeems ſtrange that the bare 
Student B. 1. Authority of keeping the Peace in a certain Diſtrict may not as well be 
ch. 7. claimed by ſuch Uſage. e ne tet nn Fn 
elt. Bi, Sec. 11. It © ſeems, That the Power of ſuch Conſeryators of the 
Como 6 , Peace, whether by Tenure, Election, or Preſcription was no greater than 
arp g. o. that of Conſtables at this Day, unleſs it were enlarged by ſome ſpecial 
Grant or Preſcription. J „ 
c Seck. 12. The extraordinary Conſervators of the Peace were Perſons 
9 Lamb. B. 2. ſpecially commiſſioned, in Times of imminent Danger either from Rebels 
Cb. 3. or foreign, Invaders, to take care of and defend ſuch a particular Diſtrict 
committed to their Charge, and to preſerve the Peace within the Limits 
of it; and theſe had Power to command the Sheriff with his whole Poſſe 


to aid and aſſiſt tbem. 5 8 „ 
Set. 13. And now [| am in the ſecond Place to ſhew, in what Man- 


ä | 0 | ner Juſtices of Peace have been ordained by the ſeveral Statutes concern- 
5 ing them, the firſt whereof is 1 Ed. 3. Ch. 16. which is in the following 
1 . Words, For the better keeping and Maintenance of the Peace, the King willeth 
1 | that in every County, good Men and lawful, which be no Maintainers of Evil, 
1 1 or Barretors in the Country, ſhall be aſſigned to keep the Peacgcꝓe. 
1 Ons Sed. 14 And it is farther enacted by 4 Ed. 3, 2. That there ſball be 


1 aſſigned good and lawful Men in every County to keep the Peace; and at the Iime 

| | | o the Alignments mention ſhall be made, that ſuch as ſhall be indicted or taken 

15 y the ſaid Keepers of the Peace, (hall not be let to Mainpriſe by the 7 4 nor 
by none other Miniſters, if they be not mainpernable by the Law ; nor that ſuch 

| as ſhall be indicted, ſhall not be delivered but at the Common Law. And the 
Juſtices aſſigned to deliver the Gaols, ſhall have Power to deliver the ſame Gaols 
of thoſe that ſhall be indicted before the Keepers of the Peace; and that the ſaid 
Keepers ſhall ſend their Indictments before the Juſtices, ce. ; ; — 

SeF. 15. And it is farther enacted by 18. Ed. 3. 2. That two or three of the 
beſt Reputation in the Counties, ſhail be aſſigned Keepers of the Peace by the King's 

Commiſſion. And at what Time need ſhall be, the ſame with other wiſe and 

learned in the Law ſhall be aſſigned by the King's Commiſſion, to hear and deter- 
mine Felonies, and Treſpaſſes done againſt the Peace in the ſame Counties, and to 
N Puniſhment reaſonably according to the Law and Reaſon, and the Manner 

JJ 3 . 

2 16. And it is farther enacted by 34 Ed. 3. 1. That in every County 
of England, ſhall be aſſigned for the keeping of the Peace, one Lord, and with 
him three or four of the moſt worthy in the County, with ſome Learned in the 
Law, and they ſhall have Power to reſtrain the Offenders, Rioters, and all other 
Barretors, and to purſue, arreſt, take and chaſtiſe them according to their Treſ= 

paſs or Offence ; and to canſe them to be impriſoned and duly gane according to 
— =» the Law and Cuſtoms of the Realm, and according to that which to them ſhall 
ſeem beſt to do by their Diſcretion and good Adviſement ; and alſo is inform them, 

and to inquire of all thoſe that have been Pillors and Robbers in the Parts beyond 

the Sea, and be now come gain, and go wandering, and will not labour as they 

| nere wont in Times paſt; and to take and arreſt all thoſe that they may find by In- 
10 5 lick ment, or by Suſpicion, and to put them in Priſon, and to take of all them that 
10% Be not of good Fame, where they [ball be found, ſufficient Surety and Mainpriſe 4 


| 

10 | | 

It | 2 their Good Behaviour towards the King and his People, and the other duly to puniſh, 

=_: to the Intent that the People be not by ſuch Rioters or Rebels troubled nor endamaged, 
| . | 05 2 | | „ * por 
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JJ  — _ 
ner the Peace, Hlemifbed, nor Merchants nur other paſſing by the High x alle. 
Realm diſturbed, nor put in the Peril which may happen of ſuch Offenders; and 


alſo to hear and determine at the King's Suit, all Manner of Felonies.and Treſpaſſes 


*. 


1 * 


done in the ſame County according to the Laws and Cuſtoms gforeſai. 


— 


"wy" 3 N * . n * 


Seer. 17. And it is enacted by 17 f. 2. 10. That in every Commiſſion of the 


* 


Peace through the Realm, where necd ſhall be, two Men of Law of the ſame County 
mhere ſuch Commiſſion ſhall be made, ſhall be aſſigned to go and proceed to the 
' Deliverance of Thieves and Felons, as often as they ſhall think it expedient, 
Seck. 18. And it is farther enacted by 2 H. 5. Stat. 1. Ch. 4. J hat the Fuſti- 
ces of Peace in every Shire named of the Quorum, (except Lords, and the Fuſtices of 36 Ed. 3. 12. 
either Bench, and the Chief Baron, and Serjeants at Law, and the King's At- Humbert B 4. 
torney for the Time that they ſhall be occupied in the King's Service,) ſhall be re- . 111 
fiant in the ſame Shire, and ſhall make their Seſſions four Times ly the Tear, viz. | 
in the firſt Week after Michaelmas, Epiphany, Eaſter, and the Tranſlation of 
St. Thomas the Martyr, and oftner if Need be, and that the ſame 6's 5 hold 
their Seffions throughout England in the ſame Weeks every Tear. > 
Seck. 19. Allo it is enacted by 2 H. 5. Stat. 2. Ch. 1. That Juſtices of 
Peace (hal be made in the Counties 1 England, of moſt ſufficient Perſons drel- 
ling in the ſame Counties, by the Advice of the Chancellor and of the King's Coun- 
ſel, without taking other Perſons dwelling in foreign Counties to execute ſuch Office, 
except the Lords and the Faſtices of Aſſes to be named by the King and his Coun- 
ſel; and except ail the King's Chief Stewards of the Lands and Seigniories of the 
Dutchy of Lancaſter, in the North Parts, and in the South, for the Time being, 
Set. 20. Allo it is enacted by 1 Mar. Sel. 2. Ch. 8. That no Perſon Crompt. rar. 
having or afing the Office of a Sheriff of any County, ſhall uſe or exerciſe the Office 
of a Fuſtice of Peace, by Force of any Commiſſion or otherwiſe, in any County where he 
ſhall be Sheriff, during the Time only that he ſhall W . the ſaid Office, or Sheriff- 
wick: And that all Aits done by ſuch Sheriff by Authority of any Commiſſion =. 
the Peace, during the Time aboveſaid, ſhall be void. P 
Seck. 21. Alſo there are many other Statutes concerning the Power of 
Juſtices of Peace, all of which it would be endleſs to enumerate; there- 
fore I have only taken Notice of thoſe which concern their Authority in 
general; and for thoſe which concern the particular Branches of it, I ſhall - 1 
refer the Reader to the Books which treat principally. of this Subject, 1 
See. 22. As to the third Point, viz. In what Manner Juſtices of the ; 


Peace are to be commiſſioned in Purſuance of the ſeveral Statutes con- f in 171 | 


cerning them; it is obſervable, That the Commiſſion of the Peace hath Ch. 9. = 
preſent Form of ir was 1 | ' 


often been altered in ſeveral Reigns, and that the x 
ſettled by the Judges about the thirty-third Year of Queen Elizabeth, and 
is in Subſtance as followeth : . FCC 
Sec. 23. Beginning with a Salutation from the King to the ſeveral 
Perſons named in it, it afterwards aſſigns them and every one of them, 
jointly and ſeverally the King's Juſtices, to keep the Peace in ſuch a 
County; and to cauſe to be kept all Statutes made for the Good of the 
Peace and quiet Government of the People, as well within Liberties as 
without; and to puniſh all thoſe who ſhall offend againſt any of the ſaid 
Statutes; and to cauſe all thoſe to come before them, or ſome of them, who 
ſhall threaten any of the People as to their Perſons, or the burning of their 
Houſes, in order to compel them to find Surety for the Peace or Good 
Behaviour; and if they ſhall refuſe to find ſuch Surety, to cauſe them to 
be ſafely kept in Priſon till they ſhall find it 
Set. 24. Then it goes on and afligns them, and every two or more of 
them, (of which Number either ſuch or ſuch a particular Perſan among them 
is ſpecially required to be,) Juſtices to inquire by the Oath of good and law- 


ful 


„ 
0 


| fol Mect6f the fare County, of all Felonies, Wiebe raſteg Inchentmegch , 
Sorcetics, Magick Art, A+ os Foreſiathve; Regraters, anno, ; 
and Extortions whatſoever, and of all other Offences of Which Juſtices of 
the Peace may lawfully inquire; alſo of all thoſe who ſhall go or ride 
armed, &c. or in Companies, to the Diſturbance of the Peace; and alſo of 
all Innholders and others who ſhall offend in the Abuſe of Weights or 
Meaſures, or ſelling of Victuals, &c. and alſo of all Sheriffs, Bailiffs, 
Stewards, Conſtables, Gaolers, and other 2 who ſhall be faulty 
in the Execution of their Offices; and to inſpect all Indictments taken be- 

fore them, or any of chem, or other former Juſtices of the Peace for the 
ſame County; and to make and continue Proceſs againſt all the Perſons 

ſo indicted till they ſhall be taken, or render themſelves, or be outlawed ; 
and to hear and determine all the Felonies, and other Offences aforeſaid : 

Provided that if a Caſe of Difficulty ſhall ariſe, they ſhall not proceed to 

give Judgment, except in the Preſence of ſome Jute of ene e of the 

| Benches or of Aſſiſe. | 

Seck. 25. And then it commands them to make Inquities or the Pre- 
miſſes, and to hear and determine the fame at certain Days and Places, 
which they or any ſuch two or more of them ſhall appoint. 

FSect. 26. And then it goes on and commands the Sheriff of che Coun- 
1 ty to return before them at certain Days and Places to be made known 
im" - ro him by them, ſuch and ſo many lawful Men of his Bailiwick, by 
Ai: whom the Truth of the Premiſſes may be beſt known and inquired. 
—_ Siect. 27. And then concludes, by aſſigning ſome one of them Keeper of 
the Rolls of the Peace in the ſame County; and commanding him to cauſe + - 
to be brought before himſelf and his Fellows, at the ſaid Days and Places, | 
1 1 the Writs, Precepts, Proceſſes, and Indictments aforeſaic. 

1 . And now I am in the fourth Place to ſhew, What is moſt obſervable 
{17 from the ſaid Statutes and Commiſſions ; : in order to which I ſhall endea- 


„ vour to ſhew, . 


i WY 1. What Statutes concerning che Peace may be executed by fuck 
15 Jjuſtices. 
I 2. How far the Juſtices of Peace for a County may at out of it, or 
bil mithin a Liberty, 
I 55 3. What Commiſſions of this Kind require a (pcial Suit to be King 
4 for the granting of them. 
4. How far fuch Juſtices have Power to proceed on IndiQments not ta- 
ken before themſelves. | : 
By what Name they are to be deſcribed. 
8. What Authority they have in Relation to Felonies. 
7. What in relation to Treaſon, Præmunire, and Milpriſion of Treaſon. 


8. Whar in relation to inferior Offences. 


Lamb. B. . Sets. 28. As tothe firſt Point, viz. What Statutes concerning the Peace 
7 . may be executed by ſuch Juſtices, it ſeems certain, That by Vertue of the 
Crompt. 7, 8. ſaid Commiſſion they may execute all Statutes whatſoever, made for the 
better keeping of the Peace, and conſequently thoſe of Wincheſter and 
We(tminſter, and all others concerning the Peace made before the Reign 
of Eduard the third, in whoſe Time Juſtices of Peace were firſt inſtituted; 
for all theſe Statutes were expreſly mentioned in the ancient Commiſſions 
of the Peace, and have always been undoubtedly taken ro be included in 
the general Words of the preſent Commiſſion; and yet none of the Sta- 
tutes which ordain the Office of Juſtices of Peace, ſay any Thing concern 
I ing 


ing the Exeeution of the ſaid: ſotmer Statutes, ſo that the Power of Juſtices of 
Peace in reſation to thoſe Statutes, ſeems intirely to depend on the King's 
Commiſſiom mand yet hath always been unqueſtionably allowed; from 
whence it appears, That regularly the King by his Commiſſion, may aul 
thorize whom he pleaſes ti łxecu⁰ỹe an Act of Parliament. 5 
us to the ſerond Poidt, ni. How far the [Juſtices of Peace for a Coun - Cco. Car. a 11, 
ty may act dut of ãt on within a Liberty? It is ſaid, That they have nod 
coercive Power When out of the County; and therefote that an Order of 
Baſtardy, or ſor Payment of Labourers Wages made by them out of tlie 
County, is not binding; yet it is ſaid,” That Recognizances and Infor- 
mations voluntarily taken beſore them in any Place, ate good: And it is 
to be obſerved, en 1; 20681,209 1007295994 215.000, 207 40. 22. 14m 
Ses. 29. That the Juſtices of Peace for a County have by their Com- 
miſſion, an expreſs Authority as well within Liberties as without; from 
wheace it ſeems clearly to follow, That they may execute their Office 
within a Town, which has a ſpecial Commiſſion of the Peace fot its own 8 B. 1. 
Limits, unleſs ſuch Commiſſion have a Clauſe, that no other Juſtices, ex- Lamb. B. 1. 
cept thoſe named in it, ſnall any way concern themſelves in the keeping Cb. 9 
of the Peace within the Liberties of ſuch Town; and it may be queſtion- g nt. Comp. 
ed, whether ſuch a ſpecial Clauſe in ſuch a Commiſſion, do abſolutely 20 H. 7.6, l. 
make void the Act of any County - Juſtice within ſuch Town? fince the 
Commiſſion for the County ſeems as fully to give thoſe named in it a 
Juriſdi ction over all ſuch Towns within the Precinct of it, as ſuch Com- 
miſſion for a Town doth exclude them: And the Juſtices ſor the County 
| ſeem to be under no Neceſſity of informing themſelves of the Contents 
of a Commiſſion, which they have nothing to do with; yet if they 
have expreſs Notice given them of ſuch a reſtraining Clauſe, and pro- 
ceed to act within ſuch Town in Defiance of it, they may perhaps be 
puniſhable for their Contempt of the King's Prohibition; and yet perhaps 
it may be queſtioned whether their Acts be void, fot the Reaſons above- 
wut; mining) eat fonobube 2 91009 0 
Geck. 30. As to the third Point, viz. What Commiſſions of this Kind Lamb. B. f. 
require a ſpecial Suit to the King for granting of them; it ſeems agreed, IS _ 
That notwithſtanding all ſuch Commiſſions muſt be in the King's Name, miſfion 5. 
as hath been more fully ſhewn, Ch. 5. Sect. 1. yet there is not any need Delt. Ch. 3. 
of a ſpecial Suit or Application to, or Warrant from the King, for the ' 19. 
granting of them ; for this is only requiſite for ſuch as are of a particular 
Nature, as conſtituting the Mayor of ſuch a Town and his Succeſſors, 
perpetual Juſtices of the Peace within their Liberties, &c. which Com- 
miſſions are neither revocable by the King, nor determinable by his 
Death, as the common Commiſſion for the Peace is, which is made of ö 
Courſe by the Lord Chancellor, according to his Diſcretion. 8 = 
Cech. 31. As to the fourth Point, viz. How far Juſtices of Peace have Cromp. 2. 9. = 
Power to proceed on Indictments not taken before themſelves , it is 
certain. That ſubſequent: Juſtices of Peace may proceed upon Indictments 
taken before their Predeceſſors, but this ſeems chiefly to depend upon 
11 H. 6. 6. which, reciting the Inconvenience that Pleas and Proceſſes upon In- 
lict ments before Fuſtices of Peace had often been diſcontinued by making of new 
Commiſſions of the Peace, to the great Loſs of the King, & c. ordains that ſuch 
Pleas, Suits, and Proceſſes before Fuſtices of the Peace, ſhall not be diſcontinued 
by new Commiſſions of the Peace, but ſtand in Force: And that the new Juſtices, 
after that they have the Records of the ſame Pleas and Proceſſes befare them, 
may continue, and finally hear and determine the ſame, &c. And this is far- 
ther confirmed by 1 Ed. 6. 7. Par. 6. But it is certain That they cannot 42 * 
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proceed on an Indictment taken beſore a Obtoner, j or Juſtices of i Oyer a 
Terminer, or. Gaol- Delivery, nor deliver Perſons ſuſpected hy Proclama- 
tion: But by x El. 4. 2. they are enabled to prdeced on indictments ta- 
ken before rheiSheriff 50 
deſcribed; it is obſervable, That they ate expreſiy commiſſioned by the 
Name of Juſtices of Peace; and in no Part oſ their Commiſſion are called 
by the Name of Keepers of the Peace, yet, »inalmuch-as-byuris; B. 3. 2. 
are ex preſly called Keepers of the Peace, and the principal: End of their 
Office is for the keeping of the Peace, and their uſual Deſrription in Cer- 
tiorari's is by the Name of Keepers of the Peace; it hath, been adjudged, 


nuſance,) coram A. B. & C. D. Cuſtodibus Paris & Fuſticiariis: Domini Regis 


have in Relation to Felonies, it is obſervable, That ſuch of the ſaid Ju- 


the King's Commiſſions to hear and determine Felonies and Treſpaſſes, &c. From 
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Sect. 32. As to the fifth Point, By what Name fuch Juſtices are to 


which is one of the firſt Statutes made conderning theit inſtitution, they 


That the Caption of an Indictment, (whereof Juſtices of Peace have Co- 


in ſuch a Place, is good, without expreſly naming them Juſtices of Peace. 
Alſo it hath been reſolved, That the Deſcription of Juſtices of Peace by 
the Name of FJuſticiarii Domini Regis ad pacem conſer vandam, &c.. is good 
without ſaying, ad pacem Domini Regis, for that it is neceſſarily implied. 
Sec. 33. As to the ſixth Point, viz. What Authority Juſtices of Peace 


— 4 


ſtices as are of the Quorum only, are expreſly authorized to inquire of, 
and hear and determine Felonies and Treſpaſſes, and that the abovemen- 
tioned Statute of 18 E. 3. after: it hath ordained, That ſome Perſons ſhall be 
aſſigned Keepers of the Peace by the King's Commiſſion, ſaith in another di- 
ſtint Clauſe, 7hat at what Time need ſhall be, the ſame ſhall be aſſigned by © 


whence it is inferred, That Juſtices of Peace have no Power to hear and 
determine Felonies, unleſs they be authorized ſo to do by the expreſs. 
Words of their Commiſſion : And this Opinion is farther confirmed by 
the Authority of the Y&6ar-Books of b 2 R. 3. 9. 4. b. and 12 H. 7. 25. 4. 
wherein it is adjudged, That a Certiorari to remove certain Indictments 
taken before Juſtices of Peace was not good, becauſe it named them only 
Juſtices of Peace, without adding that they were alſo aſſigned to hear and 


determine Felonies, &c. Vet it ſeems, That it may probably be argued 


for the contrary Opinion, that the Statute of 34 E. 3. 1. is expreſs, that 
the Perſons aſſigned for the keeping of the Peace, ſhall have Power among 
other Things to hear and determine Felonies and Treſpaſſes, Gc. And this 


ſeems to be the Principal Ground of the Reſolution in the Caſe of 


Barnes and Conſtantine, wherein it is adjudged, That the ſetting forth of 
an Indictment in a Declaration as taken before Juſtices of Peace, being al- 
ſo aſſigned ro hear and determine Felonies, &c. was well juſtified upon 
Oyer of the Record, wherein it was entred as taken before Juſtices of 
Peace, without adding, That they were aſſigned to hear and determine 
Felonies, c. And as to the Authority of Staundford and Hale, it may 
be anſwered, That their Opinion is expreſly grounded on the wording of 


the Statute of 18 E. 3. And it does not appear that they conſidered the 


Purport of 34 E. 3. As to the Authority of 2 R. 3. 9. it may be an- 
ſwered, That the Certiorari therein mentioned, was for the Removal of 


an Indictment for counterfeiting Coin, and that the Power of Juſtices of 


Peace to take ſuch an Indictment, depends wholly upon the Statute of 
3 H. 5. 7. whereby it is enacted, That the Fuſtices of Peace throughout the 
Realm, ſhall have Power by the King's Commiſſions to inquire of the ſaid Offence. 
And as to what is ſaid in 12 F. 7. 25. it may be anſwered, that the Cey- 
tiorari therein mentioned was to remove certain Indictments, but it doth 
not appear from the Book what thoſe Indictments were; ſo that it is poſ- 
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ſible they might be of a ſpecial Nature, not within tlie general Jar jew of 
34 E. 3. ſea Quere. However it is certain, That ſuch 4 Clauſe in che E p. C. 16g. 
Commiſſion of juſtices to hear and determine Feloniies „, 'plives 2 Co. l 
| rhem.,00.Juiſdiction-over'20\ Offence, which by Stats) is ſpecially ap. n 

pointed to be determined by Juſtices of Oyer and Terminer, , becauk ſuch. - Roll. Abr. 
Juſtices ſhall. be intended to mean ſuch Juſtices of Oy and Term, Any, 96. pl. a. 
which properly and uſuaſly are ſo called) and not thoſe who are diſtinctiy 

known by another Name. And from hene it follows, Thar Juſtices of 

Peace have no Power to take an Indictment upon the Statute of 5 Eliz. 14. 

County to Felonies in another, nor on any other Statute which ſpecially 

limits the Juriſdiction of determining any other Felony to other Juſtices 
of a particulat Denomination. Vet inaſmuelr as all Felonies include in them 

a Breach of the Peace, and 2 & 3 Pl. & Mar. 10. which directs Juſtices 

of Peace to take the Examinations of all ſuch Perſons 2s ſhall be commit- 

ted by them ſor Felony,” ſeems to ſuppoſe them to have a general Power 

of committing all Perſons accuſed of any Kind of Felony, and the ene 


1 
1 # 


ral Practice has always been agreeable hereto; it is ſaid, That Juſtices of Dalton Ch. 
Peace may take the Examination of Perſons brought before them for any ff. p. C. 167 
Kind of Felony, and commit them to Priſon, and alſo take the Information 1666. 
of the Proſecutors upon Oath, and bind them over to proſecute, and to com. 
mit thoſe who ſhall refuſe to he ſo bound, if it appear that they can give H. P. c. 166. 
material Evidence. Alſo inaſmuch as the ſaid Starute of 2 8. TT ER 
10. and alſo 1 C 2 Ph. & Mar. 13. direct Juſtices of Peace, in Cale of 
Homicide and other Felonies, to take the Examination of the Offendets, 
and the Information of others, and to certify the ſame to the Juſtices. of 
Gaol- Delivery; it hath been generally thought adviſeable for Juſtices of 
Peace to proceed no farther: in Relation to any Felonies, though within 
their Commiſſion, except only Petit Larcen isse. ef 
Sect. 34. As to the ſeventh Point, vis. What Authority Juſtices of Peace 
have in relation to Treaſon, Præmunire, and Miſpriſion of Treaſon ;, it 
| ſeems to be agreed, That notwithſtanding none of theſe Offences, are 
within the Letter of their Commiſſion, yet inaſmuch as they are againſt 
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the Peace of the King, and of the Realm, any Juſtice of Peace may, ei- Limb. 226. 
ther upon his own Knowledge, or the Complaint of others, cauſe any 6 
Perſon to be apprehended for any ſuch Offence. And it is the Opinion 
both of Dalton and Sir Matthew! Hale, That ſuch Juſtice may take the Dalt. Ch. 90. 
Examination of the Perſon ſo apprehended, and the Information of all H. P. C. 
thoſe who can give material Evidence againſt him, and put the ſame in 
Writing, and alſo bind over ſuch who are able to give any ſuch Evidence to the 
King's Bench, or Gaol - Delivery, and certify his Proceedings to the ſame 
Court, to which he ſhall bind over ſuch Informers. And this Opinion 
ſeems to be agreeable to conſtant Practice, eſpecially ſince the Statutes 
of 16 2 Ph. & Mar. 13. and 2 & 3 Ph. & Mar. 10. which direct- 
ing Juſtices of Peace to ptoceed in this Manner againſt Perſons brought 
before them for Felony, ſeem to give them a diſcretionary Power of pro- 
ceeding in like Manner againſt Perſons/accuſed of the abovementioned 
Offences. oth ag” LL —.— 
Seer. 35. Alſo by 3 H. 5. Ch. 7. Juſtices of Peace ſhall have Power ty 
the King's Commiſſions to inquire of Counterfeiting, Clipping, Waſhing, and other 
Falfity of Honey of the Land, and thereupon ib make Proceſs by Capias only, 
againſt thoſe who before them ſhall be thereof indifed, OO . 
Sec. 36. And by 5 El. x. Set. 3. Fuſtices of Peace may inquire of 
the Offence of maintaining the Pope's Power, and ſhall certify every mh 
, Sit: made 
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et it hath been of late ſettled, that Juſtices of Peace have no Juriſdi- | 
tion over b Forgery or Perjury at the Common Law, the principal Rea- 
ſon of which Reſolution as I apprehended, was, that inaſmuch as the 
chief End of the Inſtitution of the Office of theſe Juſtices, was for the 
Preſervation of the Peace againſt perſonal Wrongs, and open Violence; 
and the Word Treſpaſs. in its moſt proper and natural Senſe, is taken for 
ſuch kind of Injuries; ir ſhall be underſtood 'in-thar-Senſe only in the 
ſaid Statute and Commiſſion, or at the moſt to extend to ſuch other Of- 
fences only as have, a direct and immediate Tendency to cauſe ſuch 
Breaches of the Peace, © as Libels, and ſuch like, which on this Account 
have been adjudged indictable before Juſtices of Peace: And for this Rea- 
ſon, principally as I apprehended, the Court of the King's Bench in the 
Caſe of one Pitt, ſince. the abovementioned Reſolution concerning Perjury 
and Forgery, refuſed to quaſh: an Indictment found at a Seſſion of the 
Peace for a Libel, but ordered the Defendant to demur to it, if he 
thought fit. 4 And upon the like Reaſon perhaps the former Opinion, 
That one may be indicted before Juſtices of Peace for being a common 
Night-Walker and Haunter of Bawdy-Houſes, may not be thought to 
contradict the abovementioned Reſolu tion. BY 
Sed. 39. And Juſtices of Peace by Vertue of the abovementioned 
Statute of 34 Ed. 3. 1. ſeem to have a Juriſdiction over Barretors, and 
ſuch like Offenders whether they be mentioned 'in their Commiſſion or 
not. And it ſeems clear, That Juſtices of Peace have Juriſdiction of 
all inferior Crimes within their Commiſſion, whether ſuch Crimes be 
mentioned in any Statute concerning them or not; for that all ſuch Crimes 
are either directly, or at leaſt by Conſequence, and Judgment of Law, 
againſt the Peace, and upon this Ground principally, as I apprehended, 
it was lately reſolved, That they may take an Indictment of Extortion. 
Sect. 40. And now I am to conſider the Nature of the Court of 
theſe Juſtices Seſſions, by which we underſtand an Aſſembly of two or 
more of them, whereof one is of the Quorum, at a certain Day and 
Place before appointed, in order to inquire, hear and determine, in Pur- 
ſuance of their Commiſſion, of any Cauſes or Matters therein contained. 
Ae i the better underſtanding hereof, I ſhall conſider the following 
articulars: e 8 ” 


3 0 1. By 


Y Conſtruction ; as all Breaches of the Law in general are * ſaid to be: 
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ä Whether it have any Power over its own Members. [igri 
| lan 4 1 rence Fer rern general; e eee, and Games be 11 
{4 DAE: £3 1:3 OLA © * 120. us 461 390 2 15 45 
6 Ge. 5 * As to the firſt Point, Ir fan alan from the expreſs Words: wm 
of; the Commiſſion, That any two ſuch Juſtices: whereof one is of the: Lamb. B 425 


Querem, may haſd ſuch Court at fuch Days and Places as ſhall be appoint: Cb. > & 2. 
ted by them, and that the: Sheriff is bound ta return proper Juries, and 
that the Cyſto⸗ mn ught to . the Rollin of the Peace be 
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and B — — Pk ard Is, . CCondtebies, ao Beil 6 iberties ta 
8 Duti sat ſuch Day and Place; aud ta pr proclaimin. 
proper Places throughout his Bailiwick, that ſuch Seſſions will be:libls. 
den at ſuch Day and Place, and to attend there himſelf to do his Du- 


iy, Go. 28 - river) ” 
_ "See. 43- And it is Taid; That ſuch a Precept by any two ſach Tallives, Lamb B. 4, 
cannot be feed by any of their Fellows, but only by Writ out of Ch. 


Chancery. 4 Crompe „ 


Seff, 44. It is ſaid, "Thar ſuch "fas. may hold ſock. a Seeg 
without any ſuch Summons, which ſeems to be a well grounded Opinion, Lamb. 5 4: 
as to their proceeding on Indictments before taken before themſelves or Ch. 2. 
others, or on other particular Occaſions, for which there is no need ei- 
ther for the Attendance of Grand- jurors, or Officets, 8 Nr AG 1; fil e* 
Seck. 457. As to the ſecond Point, vir. What Perſons are bound 42 
give their Attendance at the Court of Seſſions, there is noDoubt but that: hy” 
the Sheriff, (who is bound both to return his Precept, and alſq co take: Lamb. % : 
the Charge, of all the Priſoners who ſhall: be committed do him) and alt: Ch: ; 
ſo all Conſtables of Hundreds, who are to make their, Preſentments tet See : Start- 
quired by ſeyeral Statutes, (as that of Huy and Ceyl and thoſe relatingiro F Winche-: 
Highways and Ale · houſes, C and alſo all Bailiffs of Franchiſes, and all G84. 
Perſons returned on a Jury, and the * Keeper of the Houſe of Corre- 570 971 : 
ction, &c. are bound to attend on every ! fuch- Summons : as is above- $ 
mentioned, on Pain of being ———_— for: heir: Default at the Diſcretion e. 
of the Court, &c. 5275 lb bn ＋9 rl li 
Seck. 46. As to the third Point, viz. | Whether the Court of Sellons 
bave any Power over its own: Members ; it ſeems certain, That it hath 
no. Authority to amerce any Juſtice of Peace for. his Non Atendance at Lamb. B. 4. 
any. ſuch, Court, as the Juſtices of Aſſiſe may for che Abſence of any Ch. 3. 
ſuch Juſtice at the Gaol- -Delivery\z.;for it isa general Rule, That inter 
parts, non eſt poteſt as, it being reaſonable rather to refer the huniſnment of 
Perſons in a judicial Office, in relation to their Behaviour in ſuch Othee, Cie mpt. 1 
to other Judges of a ſuperior Station, than to thoſe of the ſame Rank with ». 
themſelves; and therefore: it ſcems to have heen holden, Thar if a Juſtice of * Juſtices 
peace at the Seſſions who is not of the @uorum,. {ball uſe ſuch Expreſſions 53 4 
towards another who is of che Quoram, for whichaf he Were a private Per- Ch. 3. 
ſon, he might be committed or bound to his Good Behaviour ; yet the Sein 
ſions hath no Authority to commit him. or to hing him to his God Behaviour: Crompt: 122. 
_ yet it . to be agreeg, T 1 * Juſtice of Pears give juſt Canin + 
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#1 bg 0 mous 1 erms d Buri it ſeems tile better Opinion, That Quartor-60 16 ars 
14 a Spegſes only of General Selſions, a thar ſuch 2 ro- 
al | publy exited e — ——— ar- 
1 ters of the Vear in Purſuance of the abovementioned Statute f 2 NM. gig 
TM ſet forth more at large i in the fiſteenth Section of this Chapter; and that un 
Wil | Silk. 474, officr Seſſions holden at any other Time for che general Etecutian of the 
3:00 : = a Authority of Juſtices of Peace} whieh by the>abovemertioned Statute, 
1 pl. 29. 485; Juſtices — are authorized to hold eſtener than at the Times 5 
val pl. 34. - > therein ſpecified, if Need be, may be properly called Genttal 'Seffions'; 
1 and that thoſe holden on a feel Occaſion ſor the Exeeution of ſome 
[FW particular: Branch of I er l may prop _ rer petit 
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alas, vm e late are common 6 oboſen to "the 'Office of Corditers,/ Pe Fs 
requifite, that Perſons honeſt, "loyal, and wiſe, ſhould ordupy ſuch Offices + 

i | provide, That through all Shires ſufficient Men Hull be choſen to be 8 
ip of the _ loyal and moſt wiſe Knights, which know, will,” and may beſt attend 
| , © #pon ſach Offices, and which lamfuliy ſhall attath and preſent Pleas of the e 
Nl, | "Sed. 3. Ie is obſervable,” That this Statute ſeems exprefly to 6 
{1/1888 -& i "ow none under the Degree ef Knighthobd ſhall be choſen a Cbrotier x] 
itt 23 AC. pl. 5. and that the Statute of Merton, Chapter the Third, which was made near 
Wl IInſt. 271. forty Mears before, ſeems to fuppole, That all Coroners were Knights? 
108 Regiſter 177. And it is farther remarkable, Fhat in the Weir De Corenatore txoner and, #49 
16 b. mentioned as a ſufficient Cauſe for che Diſcharge of a Coroner, that he is 
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Statute, for ſuch only td wyte, it is certain chat none dee Seecbeldes 
hade a Voice at any ſuch Hegtionr᷑: : met 7 2ietvs 
eck. 11. Secondly, That it is cleatly ſuppoſed by the ſald Statute 
chat not only the King, but alſo other Lords have the Fraiichiſe of making 
Coroners: Fromm Whence it ſeems reaſonable to infer, That che King nia 
lawfully claim ſuchi Franchiſe b y:Preſcriprion, and chat — way 
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* How far the Act of any one of them f ſhall be as effeftual a as if i 
had been done by Falls EE ITE OO TERS I 
7 In whar "Caſes be "nay nm take a Fee for the Execution e of 
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his O ce. Ii #3 | ? 2 | 
8. In what Caſes a Maner recorded by, o or found beſore him. ad: 
mits of Ke T Traverſe, | da. is 00-9 


4s 1 to the firſt Point, « vie. 10 Put places 4 bons hack Iron, 5 
N WA an allt conſider:: a | 


I. How far he hach a J lutte of Of ences committed o on 5 
2. How far à Coronet of chi fs County may. intermeddle wich Olfences 
:Ouin tab done Fiſhin, the Verge o the Court, and vice verſe... 


_=_ 15 Sec. 14. As to the firſt 8 it laid down as 4 general Rule 
H. FP. C. 177. by «ſome; That he may inquire of à Felony committed on the Arms of 


LEY 51. the Seca, where a Man may {ce from the one Side to the other; but by-o 0 


tf as Er 


of th , \Gandiog on" whe; oric- Sid; thi y: er wies 0 
dona onthe. — * 1 eas ro be agreed, Thar: hohals no. fad: A Kal Abr. 
dictiaa af Offences ebmmi tic im the open S, beaween the high and low ” pl. 7. 
| Wares Mack wht whe: Tide/is jo 3 but -chee-be harks an Authodey cover! ; hang.” 

Offences committed in ſuch Places wheat . Tide ig t. Leombge. 
. 15% As wo the fern Pagdiculas; d, How far z Corumer of the . 
County may intermeddle with Offences done within the Verge ah the , Co. 46. h. 
Cours, & Bice viſa; i i (aid, Thatfat te Chamnan kaw, as aer 
0 g Hau had nathiag to dd with an "Offence comminece im rho 

Coucty our G the Verge, $6; neiches had the Comm of the County a 
Thing do do With an Offence commited withits dhe Ans bee 
fore n ſeems, That before the Stature'of Aren 


lire if a Perſon 
had brew Killed any where within the Verge 2 mak and the: King 


bad remove his Cour bees the Cororer: of the King's: Houſe had taken 
an ladidtaans no Coadnet/at all had any Juriſdictiem of the Fatt; not 
ui of the County, betauſe be had\nothing'ro do Win what haps 
f d within che Verge df * nit 5 not the Coroner" of the King s. 
„ becatſe his Authority cen ed when the. Plate Where the Mattes 
,, ended to be within the Verge" of the Curt; and this fem 
by the Statine of Artientt frper (hen, Ch. 3. whereby 
it is 1 that before the making of that Act, Many Felonies committed 
niibin the Pere 6 had been nufunifiied, becauſe the Coroners of tur County had not 
ede te inquire of Felonies done rinhin the Verge, hu the Curmer of | 
the King's Houſe, which newer continued in one Place, by. „ Rae whereof there 
can be no Trial made in due Manner, nor the Felons put in Exigent, nor out- 
lawed, nor any Thing preſented in the Civcnit, the mhidh had been to the 
great Damage of the King, and nothing 14 the Prefernaien of the Peace: And 
thereupon it is ordained, That from thenceforth in Caſes of the Death > 
Men, whereof the Coreners Offict is te make View and Jaqueſt, it all. be 
commanded to the Coroner of the County, that he with the Coroner of the King's 
„ ſhall ds as belongeth uc his Office, aud enrol it, Cc. It is ſaid indeed 
by Sir Edward Coke, That if a Murder had been committed within the laſt. 550. 
Verge, and the King had removed: before any Iudictmeat taken by the 
Coroner of the Verge, the Coroner of the County might have inquired 
of the ſame at the Common Law, ne maleficia remanerent impiinite : But 
ſince no Authority is cited by him for the Maintenance of this Opi- 
nion, and the Argument brought to prove it is ſounded on a miſtaken 
Suppoſision, inaſmuch as it doth by no Means follow, That fuch Offences 
would be difpuniſhable if they could not be inquired» of by the Coroner 
of the County, fince they might certainly be indictod before Juſtices of 
Oyer and 7efmincr, or of the Peace, who have a Juriſdiction . 1:0. 549. 
throughout the whole Coumy; the contrary Opinion ſeems tathet the 4 Co. 46 b. 
more plauſible, as being more agreeable to the Purport of the laid Sta- 1 io 
tute, and the general Tenor of our Law Books. * 
Sec. 16. But it is certain, That an Indictment taken before the Co- ths on: 
toner of the County, and the Coroner of the King's Houſe, of an Offence : Iaſt. 550. 
not appcaring by the Indictment it ſelf, to have happened within the 
Verge of the Court, is inſufficient; for that every material Patt of an 
Indictment ought to be found by the Oaths of the Indictors, and cannot 
be fupplied with any Averment; aad it doth not appear by the Indict- 
ment, that the Coroner of the King's Honſe had any Authority to take 
, and it ſhall not be ſaid to be void, and cam non jadice as to the Co- 
toner of the King's Houle, and as to the Coroner of the County, 
inaſmuch as the Record is s entire, and the Inditment was taken entirely 
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the ſame Caſe, 


but 10 Reſolu- 
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Bract. 121. 


Fleta B. 1. 
Ch. 25. 


b. 1 Sack. 7. It hath been reſblved, 


: AGONY of W Kind. 


Formation, 
and ſhall forthwith command four of the next Towns, or five or fix, to appear 


; 


before both; en e the hey canes NY IN a ie! 
, Coroner/of the Houſe, and the Wügeſſe exdininet? and ſ worn 1 5 
That if the ſame perſon be Coro -- 
ner of the County, and alſs* of the King's Houſe, aan Indictment of 
Death taken before: him as Coroner both of che (King's Houſe,” and of the/ i 
County, , is good, becauſe the Miſchief exp 7 in the Statute, is re 8 
died as well when both Offices are i in the ſame Petſons as When they are 
in divers. 207 ny ANG O00 35; 1995 ir bio Ie (LESLEY CET 1000 
Seat. 18. Allo it is enacted by 33 H. B. 12. Par. 1.83 
quiſitions upon the Viem f Perſim flain within"any of the *Ring's Pal 


Houſes, or any other Houſe or Houſes; at ſuch" Time as his Majo 
to be there ral or abiding in hit Royal Perſon, ſhall be ed ah Ot. ; 


of the Kin „ Houſbold, 'without any adjoining or affiſti . 
of another Coroner of any Shire within this: Realm, i the (Oath 7 twelve 2 
more of the Teomen, Officers of the" King's 'Eouſhold,” returned 20 the two Clerks 

e the 2 the _ and the — wnnlp them, for the 


ner | for the Time bein 


bin, al 110 ane before the fi Lord Mir or Lond Steward, 5 40. 117 
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FREED | Io Relation to De 2 10 
*. In Relation to other Matters. . W * x 


As to his Auchoriry Forge: an Inquiſirion of Death, 1 ſhall examine, 4 


I. 4 what Caſes 4 in what Manner he ought to rake ſuch Ingui- 

„ ation." 1 00 

2. What farther Care muſt be taken by YER for the Proſecution of 
the Offender, aſter taking the Inquiſition. = 

3. What _ Credit the Law gives to it, © 


Sell. 19. »As to the firſt of theſe Particulars, it is enacted 1 4 4 E. 1. 
commonly called the Statute 4 officio Coronatoris, That the Coroner upon In- 
ſhall go to the Places where any be ſlain, or ſuddenly dead or wounded, 


before him in ſuch a Place ; and when they are come thither, the Coroner upon the 
Oath of them [hall inquire in this Manner; that is to wit, if they know where the 


Perſon was ſlain, whether it were in am Sik ſe, Field, Bed, Tavern, or C ompa- 


ny, and who were there. Likewiſe it is to be inquired who mere culpable, either 
of the Adt, or of the Force, and who were preſent, either Men or Women, and 
of what Age ſoever they be, (if they can ſpeak or have any Diſcretion.) And 


hom many ſoever be found culpable by Inquiſition in any of the Manners 


aforeſaid, t 
to the Gall : 2235 ſuch as be founden, and be not calpable, ſhall be attached until 


= coming of the Fuſtices, and their Names ſhall be written in the Coroners Rolls. 
if 


ey ſhall be taken and delivered to the Sheriff, and ſhall be committed 


it fortune any ſuch Man be ſlain, which is found in the Fields, or in the 
Woods, fir(# it is to be inquired whether he were ſlain in the ſame Place or net. 


And '9 he were ys and laid there, they ſhall do as much as they can, to - 
low 


"That al" . be” 


3-35 


in his 


ing Hands; until the! Lords « 


wedtatel -wpon theſe Things being inquired, the Bodies of ſuch! Perſons being dead. 


or ſlain ſhall he buried: In like Manner it is to be inquired of them that be. 


the Fee have made; Fine far it. And im- | 
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were ſo drowned. or ſlain,; or ſcrangled by the Sign of 4 Cord tied ſtrait about their 


Bodies, mherenpon they ſhall proceed in the Form aboueſaid; and if they were not 


ſlain, then ought tie Coroner to attach the. Finders, and all other in Company. 
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Sec. 20. Alſi all Wounds onght to be viewed, the Length, Breadth, and 


Deepneſs, and with what Weapons, and in what Part of the Boay the Moand or 
Hurt is, and how many be culpable, and how many Wounds there be, aud whogave the 
Wound ; alkwhich-Things muſt be inrolled in the-Roll of the Coroners. 4 Horſes, 
Boats, Carts, & c. whereby.any are ſlain, that: properly are called Deodan, 

valued and delivered unto the Towns as before is ſaie. 


bs : . 


- 
"” 


... Seee. 21. It is obſervable, That this Statute being wholly. Directory 


and in Affirmance of the Common Law, doth neither reſtrain the Coro- 
ner from any Branch of his Power, nor excuſe him from the Execution 
of any Part of his Duty not mentioned in it, which was incident to his 
Office before; and from hence it follows, That though the Statute 
mention only his taking Inquiries of the Death of Perſons ain or 
drowned or ſuddenly dead, yet he may and ought to, inquire of the 
Death of all Perſons whatſoever who die in Priſon, to the end that the 
Publick may be ſatisfied, whether ſuch Perſons came to their End by the 
common Courſe of Nature, or by ſome. unlawful Violence, or unrea- 
ſonable Hardſhips put on them by thoſe under whoſe Power they were 
E . agg buf mano 5 an; 
Seck. 22. And the) like Reaſon alſo ſeems to be the beſt Ground of 
the Reſolution which we find in ſome * Books, That there is no Neceſ- 
ſiry that it appear in a Coroner's Inqueſt, that it was taken by the Oaths 
of Perſons of the next adjacent Towns, but that it is ſufficient to ſay, 
That it was taken by the Oaths of lawful Perſon of the County, inaſ- 
much as ſuch Inquiſitions being good before the ſaid Statute, which is 
wholly Declaratory, muſt needs be fo ſtill; but it b ſeems, That ir ought 
to appear in every ſuch Inquiſition at what Place, and by what Jurors by 
Name it was taken, and that ſuch Jurors were ſworn, and that the Rea- 


ſon given in ſome Books that ſuch Inqueſts ſhall be. intended to have 


been taken by the Men of the next Towns ſeems very harſn, if it be ſup- 
poſed neceſſary to be taken by ſuch Perſons 3 for that ſuch Intendment 
would be contrary to the general Rule of the Law which will not ſuffer 
any material Part of an Indictment to be taken by Intendment. | 
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3 Inſt. 52,90, 
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168. © 

8. P, C. Fr, 
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744+ 745. 
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Co. Ent. 354. 


1 Sid. 204. 
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167,173. 


4s.P.C 51. enn be ad Way ate hol che View av che taking 
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mine Felonids, C. who held Bake fi þ 


Salk. 190, t inquire of, hem” and de 
g 87. iche Teſk peng of Widwoflevs but done chu, rake a0 uf en View in 
56 01.4, My Caſs, but che Corner. rsd 
1 Rol. Rep. "WF. 24. e * Gofons rat ay pen da v Body hath beer 
217- e Long Butied; chat u may reaſotably be & char whe View of N 
41 Id be of no Manner of Uſe for the IHrma,ðm of the hu, the 


Cawſey, Hil- COU 


ary 3 Georg. Coft ino Whith ths Thequwifition ig tend wilt im Diferttion ' refaſe to 
| fedbive of file it, wow Affidavit of the Whol: Ciromnftances 6f the 


Pfoveedig; 
fot mecellarys That the Wudftion by taken in 


Lo 166. Sed, 2. t yer *# 
Sapoph. tog. the very lune Place Where the Bbdy was Viewed ; for it hath been fe. 


folved, That ar Iaquifitfon tikeit ar as . on tlie View of 4 Body ung 

dead at L. may be | 
, SH 46; As the Osfönet bath #6 Power from 12 

Fiz Forfei. from 3 H. 5. i. to gu of ay Actefibvics t 4 Felohy after the 

i- 3 

rute 1. Fact; fb neithet hath he a ſuch Power By this 8 Common Law); for tie 

S. P.C. 133. has nothing tö do with arty but thoſe who fois Way or other cauſes the 

Party's Death: And therefore it hath been reſolved, That an Indictment f 


Keilw. 67. 
Dali 3: F. 8, before à Coronet for Hrvipg received a0 becmlottec one whe had 


pla, been guilty of 4 Murder, is void. 
i Stel 27. But it is ceitain, That # Cetefier my gane of the fe. 
185.0. *. ceffofies before the FAQ; ds well 18 6f the Prineipvts; and that he b alte 

may inquire, whether any in fach Männer found to have beer Uiley, did : 


2 Lev. 141, 


EM 68. b. fly for he Offence ; for which Flight they forſeit ell their ( 8638 and 
- Chattels. 

1 Seck. 28. Alf it is i Eertai, That & Coronct thay and 6ught to in- 
3847 4.5 Yuite of all the Circumiſtamees of the Patty's Death; add alſo of all Thifgs 
vide a Which octafibned it; and k cherefote it is faid, That if it be found by his 
Section. litqueſt, tliar the Perſoh deceaſed Was killed by a Fall frem 4 Bfidge inte 

i Ritfw; éy. à River; ähd that the Bridge wäas duk bf Repat by the Default of ene 


„ Aievn c. Inhabitäants df ſuch a Town; and that cheſe Intiabitarits ate ound te rec. 
Fair it, the Te (halt e ee: 


1 58 : SeF. 29. 


Be indlicted for 


e e da if i d e 
Seck. 49 Alſd it is agreed, That if 4 Coroner be remiſs in coming Ir. c. 51.8. 
to do his Office when he is ſent for, $#/*he ſhall be àmerced, by Virtus Ful 377 
af the abovementioned Statute De voronatoribas. Alſo it is fatther enafted 292. 
by 3 H. 7. 1. That if a Perſon be” flain or 'marderett in the Day, and the H. . 1 

 Murderer eſcape antalrn, the Townſbip where the ſaid Dee is ſo done, Jhall be 1 
of upon the Niem of the Boah dead : And that if thy Coroner be remiſs aui 'w ike 
eee the Flew of the Body dead, be fil Fer fir every b. 
Sec. 30. As to the: en ond Particular, viz. What farther Care muſt 
be taken by a Coroner for the Proſecution of the Offender, after taking an 
Inquiſition of Death againſt him, it is further enacted by the ſaid Starare 
of 3 H. . 1. That after the Felony found, the Coroners deliver their Inquifitiins 

ore the Fuſtices of the next general Gaol-Delivtty, in the Shire where the Ingai : 
FE ̃ ˙ te proce tf ck Menon if My ow Mm 
the Gaol, or elſe the ſanre Fuſtires to put the ſame Inquiſttions' afore the ing 
in his Bench. And if am Coroner do not in ſuch Manner tertify his Tnqui - 
ſition, by ſhall forfeit an Hundred Shilling. 5 a een e 5 „ +5 7. HF ACTONE 3 
Seck. 31. ' Allo it is enacted by i & 2 Ph. & Mar. 13. That every Core · 
ner, upon any 115 tion before him found, whereby amy Perſon or Perſons ſpall 
Murder or Manſlanghter, or as. Acceſſary or Acteſſaries to'the ſame, 
 Gefore the Murder or rap raw committed, Jhall put in Mriting the Eff+&# of the 
Evidence given to the Fury before him, being material: Ani ſhall bind all ſuch . 


by Recognizance or Obligation, as do declare any Thing 'material ty prove the 
ſame, te _ at the next general Gaol-Delivery to be holden within the Chanty, 
City, or Town-Corporate where the Trial thereof ſhall be, then and there to gioe 
Evidence againſt the Party ſo indicted at the Time of the Trial, and ſhall certify 
4s well the ſame Evidence, as ſuch Bond or Bonds in Writing, as he ſhall tate, 
together with the Inquifition or Indict ment before him taken and found, at or be- 
fore the Time of his ſaid Trial thereof to be had or made: And in Caſe any Co- 
roner ſhall. offend in any Thing tontrary to the true Intent and Meaning of this Act 
the Fuſtices of Gaol-Delivery of the Shire, City, Town, or Place where ſuch 07 
fence ſhall happen to be committed, upon due Proof thereof, by Examination be- 
fore them, ſball for. every ſuch Offence ſet ſuch Fine on every ſuch Coroner, as 
they ſhall think meet, and eſtreat the ſame, as other Fines" and Amerciamems 
aſſeſſed before Juſtices of Gaol. Delivery ought to be. e 
See. 32. And it is enacted by 1 H 8. 7. That if any Coroner ſhall nut 
endeavour himſelf to do his Office upon any Perſon dead by Miſadventare, he ſhall , 1 
forfeit forty Shillings., F FC 8 
Seck. 33. As to the third Particular, iz. What high Credit the Law 37 a pl.13. 
gives to an Inquiſition of Death found before a Cotoner, it ſcems * cer- pl 51“ 
"rain, Thar anciently the Judges would not receive a Verdict, acquitting 14 H. 5: 2. 
a Perſon of the Death of a Man found' againſt him by a Coronet 's In- Pn. Coon. 
queſt, unleſs the Jury ſo. acquitting the Defendant, had found at the ſame 21727. 
Time what other Perſon did the Fact, or by what other Means the Party Kellwey 686. 
came to his Death; becauſe it appeared by the Coroner's View upon Re- . 
cord, that a Perſon was killed: But it is ® agreed, That the Judges can- Finch f 
not compel a Jury to make ſuch farther Inquiry on an Acquittal of a De- HINA, 8 
fendant from any other Indictment, becauſe it doth not in ſuch Manner pcal, 42, 6/4 3. 
appear of Record by any ſuch Inquiſition, that a Perſon is dead: And Bro: fnaie- 
it ſeems hard to reconcile the ſaid Practice of compelling a Jury to find gent ce 
ſuch farther Matter with Reaſon in any Caſe, unleſs it appear in the 32, 39, 52, 
Courſe of the Evidence by what other Means not mentioned in the In- 17. , 
dictment, the Party loſt his Life ; for it ſeems ſtrange, That a Jury _— ae 
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27 Aſſ. pl. 


55. 2. 
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© See the Sta. 
tute at large. 
f Britton 3. 


Ch. 6. 


S.P. C. 51.K. 
Bratton 120. 


b. 


2 See the Sta- 
tute at large. 
b Bract. 122. 
a, b. 147. 
Flera, lib. 1. 
cap. 25. 


Britton, fol. 


F. 
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22 Aſſ.97, 98. 
Finch 32 I. | 
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this Chapter. 


Authority of thoſe Books; and d Sit Edvard Cute ſeems expreſsly to de- 
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| haunting Taverns, and hath done fo of long 


as Sturgeons, Whales, &c. 
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palled to find a Matter upon their Oachs, which they 
Fo pο˙pρert z;jand- rhetefore af it no Way appear to 
her) Means the Death in queſtion was ocraſioned, it!? 
ems difficult to maintain that it ſhall not be ſuſficient fbr. them to de- 
| . # ta the Courts) * A 5 * N * py KY at 9 ii KK 0 i WIN 
%. How high a Credit is given by che Law to a Coroner's In- 
quiſition of Self: Murder, or of the Flight of à Ferſon indicted for the 


ch of another, will be more fully ſhewn in the three laſt Sections of 
W | : | „ OF LS TR AP, OS Ps. , RM 


1 NY. 
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(#45 As to the ſecond general Point, vis. What, Authority a 


Coroner hath to take an Indictment of other Matters, it is expreſsly ſaid 


in ſome Books, That a Cornet bath no Power Ex aficio to inquire; of 
any Felony, but onlx of the Death of a Man upon View. : And both 


„ 


b Srayndford and © Hale ſeem to ſpeak doubtſully of this Matter, upon the 


4 


clare his Opinion, That a Coroner hath no. Power to take an Indictment 
in any other Caſe: Vet ſince it is exprelsly declared by the abovemen- = 


tioned © Statute De officio Coronatoris, That a Coroner ought to inquire of 
- the Breakers of Houſes; and it is ſaid by f Britton, That he may in- 


quire of Rape, and of the Breach of a Priſon, and ſuch Power hath never 
been exprelsly taken from him, it ſeems hard to ſay, That he may not 
ſtill make ſuch Inquiries if he pleaſe; for as to the Authority of 
27 55S. & 35 H. 6. 2. b. which are cited for the Maintenance of the con- 
trary. Opinion, it may be anſwered, That this Point is not reſolved in ei- 
ther of thoſe Books, but only ſpoken of incidentally; for the very Point 
reſolved in 27 of Aſiſes, ſeems to be no more than this, That a Coroner 
hath no Power to take an Indictment of an Acceſſary after the Fact; 
and that which is ſaid in 35 H. 6. concerning this Matter, is only 


* 


Nature. 


Set. 36. However there ſeems to be no Doubt but that the Coro- 
ner may and ought to inquire of Treaſure-trove, concerning which it is 
ena by the ſaid Statute of 4 E. 1. De officio Coronatoris, That 4 Coroner 
being certified by the King's Bailiffs, or other honeſt Men of the Country, ſhall 
o to the Places where Treaſure is ſaid to be fouud. And it is farther enacted 
in the following Part of che ſame Statute in theſe Words, A Coroner ought 
alſo ta inquire of Treaſure that is found, who were the Finders, and likewiſe who 
is ſuſpected thereof: And that may be well reg where one liveth riotouſly, 
ime ; hereupon he may be attached 

for this. Suſpicion by four or fix, or more Pleages, if he may be found. = 
Seck. 37. It is alſo ſaid, That a Coroner may inquire of Royal Fiſhes, 


brought in by Way of Argument concerning a Point of a quite different 


Seck. 38. As to the third general Point, viz. How far a Coroner is : 
N to receive and proceed on a Bill of Appeal, I ſhall endeavour 


5 2. How far to proceed upon it. E 
3. In what Manner it may be removed 


1. How far he is authorized to receive ſuch Appeal. 
by Certiorari. 


"+ Y 
. 


Seck. 39. As to the firſt of theſe Particulars, it appears clearly from 
the abovementioned * Statute of 4 E. 1. De offcio Coronatbrit, and alſo 
from our ancient > Law Books, That a Coroner in the County-Court 
may receive an Appeal of any Felony or Maihem, upon the Plaintiff's 


3 


finding 


1 Fele 0 * 


finding ſuſſſcianty Plalges to) che] Sheriff ſor the proſeoution of. the doit * gr. tf\AT: 
And it beende. Thar che aid. Bopks generally mention the Concioge |, — 
Agthe Perſqn before whow ſuch-Appeelris-t0 be commecdced, Githout 56 ap. 
_ Joinlog) any; other with. bim! from Whonee it ſcems eirarly ro he inth 2 oo 
| nated, That che / Coroner cis: the b eniy Ferſon bo hach e Juriſdicties 7, 1c l 
in this Maxter;"and that — Law he wight e receive ſuch Appodi 9b 10.776 
without the Coneutrence af, any othersr ag he, certainly may the be ae 
Appeal of an Approver, &, But it being provided by the Statute of 43 
Weſtminſter 1. cup. 10. That the Sheriff ſfull have Countet : Rolls with *H P. . ny 
the Coronets, it ſeems; Tbat ho Appeal Gnce-char.Srarure: is woll m. TS 2 
menced beſore the Cotoner, d unleſs the Sheriff: be a preſent, in order 10 6 
to take a-Counter-Roll of the Proceeding: Bur it ſeems,” That the She: os. ye lc K 
riff by Vertue of this Statute, is no more Judge of the Matter than he Fonte Bro. 
Was before and. therefore where it is ſaid by the Statute of 3 H. 5. 1. Appeal 44. 


That an Appeal of Felony may be commenced. before — eh ;...: 
roners of the County where it was dote, it frets reaſbuable to intent 
the Meaning of the Statute to be, that it may be commenced beſore 


them in the ſame Mannet as before, and not wirhout expreſs e Words Nes 4 
to make any: 2Nitpratie: of, the rr given chem * che Gamen C. 67. b. 
Lau. | ui Me a= 
_ 40. But it is f rertaitt, That a Coroner babes Power to re- H NC _ 
ceive a Bill of Appeal of any Offence done out of the County whereof s. b. 3 
he is Cononer, becauſe the Offender cannot be tried by che County: But 3 '**+ 
it is f agreed, That he may receive the Appeal of an Approver, or take Firs Coron. 
the Abjucationt of one, Who acknowledges a Felony done by him in any 2! 

| Trial." becauſe —— after ſuch Confeſſons there is no _— of any Shel, . : 
ria oy. 3% 5s. 
Se. 41. As to the ſromnd: ane , How * eee may * 22 ar 97, 


proceed upon ſuch Appeal, it ſeems 8 probable, That before the Statute of ; n TIN 
Magna Charta, cap. 17. Coroners might try Offenders as well as receive Ac- Fictayhb, i. 
cuſations againſt them; but it is Þ agreed, That they cannot proceed fo ©? 25 
far ſince that Statute, by which it is enacted, 7 hat no Sheriff, Conſtable; Co- 120 3, 
roner, or other Bailiff of the King, ſhall hold Pleas of the Conn. Alſo it is Bro. 5 
agreed, i That Proceſs may be awarded in the County - Coutt on ſuch Ap- i! her 


Coron. 
peals till the Exigent ; but * ic ſeems queſtionable, whether ſuch Procels is, P. . 


may properly be ſaid to be awarded by the Sheriff and Coroner jointly, HP 1 888 


ſince the Coroner being the only Judge, as I have endeavoured to prove, 5. P. C. 64. 
Sed, 38. it ſeems to be molt proper that the Proceſs be awarded by him H. P. C. 171. 


only: Neither doth it ſeem clear, That the abovementioned Statute of (AT. 0- 


Magna Charta, doth reſtrain the Coroner from awarding an Exigent, and Firs. Caron. 
thereon outlawing an Appellee ; for ſince, as it is agreed by all, an Of- 184. 


fender might become. attainted by an Abjuration of a Felony made before . 


* Coroner, why not as well by an Outlawry pronounced by him? And ere Bro. 


accordingly we find it taken for granted in ſome of the I old Books of the 4 18 15 3 


beſt Authority ſince this Statute, that Appellees may be outlawed for not ki f C 171. 
appearing on Proceſs before the Coroner. „S. P. C. 64. 
Sed. 42. As to the third Particular, viz. In has. Majnriee an Ap. Tee -- * 
peal before the Coroner may be removed by Certiorari, there m is no H. P. C. 171, 
Doubt but that it may be removed either into the King's Bench or Chan- SN al 
cery, by Certiorari directed to the Coroners and Sheriff. -\ Bur it hath been 11% U 4. 
|  Þ reſolved, That it cannot be removed by ſuch Writ directed to tlie She- 15 b. 16. 4. 
riff only, becauſe the Coroner is the Judge, and the Sheriff harh only 3 
a Counter - Roll by * of the above · mentioned Statute of Weſtm. 1. 2 Joſt. 176. 
cap. 10. 8. P C. 66. 


| Letter B. 0. 
Seck. Letter C. 


: ' « i 
<A „ , 13 
"7 2 * "- 


, . 1 af "44 f * 7 71 A , 5 " * 2 : * 8 4 . * 4 . 1 5 bi 
II F, C. 172, $28; 43 As to t 


See Section 40, 
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S. p C. 123. * 
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117. Letter A, 
Bro. Coron. | | | | 
181. Felony (exce pt e Sacrilege,): f whether in the ſame or any other County, 
PCs for which he was liable to Judgment of 8 Death, and not charged wir 
lun F. h High Treaſon, nor (as i ſome fay) with Petit Treaſon, had fled to any 
Filet x15. * Chuich or Church- yard, and within forty Days confeſſed himſelf guilty 
8 before the Coroner, and declared all the particular ® Circumſtances of the 
8. P. C. Offence, and thereupon taken the Oath in that Caſe provided, (the n Sub- 
1 5 Bo ſtance whereof was that he abjured the Realm, and would depart as ſoon 
28 p. C. as poſſible, at the Port which ſhould be aſſigned him, and never return 
117. Letter E. without Leave from the King, &c.) he ſaved his Life, if he obſerved the 
1 gg Terms of the Oath, by going with all * convenient Speed the neareſt 
pl. 6. Way to the Port aſſigned, G c. but he was P attainted of the Felony by 
C. 119, ſuch Abjuration without more, and conſequenrly forſeited his Lands and 
Finch TY Goods, G&c. Eo. 4 1 for ict eee 
71 4 Sect. 45. As to the ſixth general Point, vis. How far the Act of any 
pl. 11 


77 one Coroner is as effectual as if it were done by all, it ſeems clear, 
Bro. Coron. That 4 where- ever Coroners are authorized to act as Judges, as in the ta- 
8 1 king of an * Inquiſition of Death, or receiving an Appeal of Felony, GC. 

»Firz. Coron. the Act of any one of them, who firſt proceeds in the Matter, is of the 
425. ſame Force as if all had joined in it; but it is ſaid, Thar after ! ſuch. 
55 or Proceeding by one of them, the Act of any other will be void: Alſo it 
Law 389. ſeems. certain, That where Coroners are impowered only to act © mini- 
3 Inſt. 217. ſterially, as in the Execution of Proceſs directed to them upon the De- 


N 5 | f : LE boy fault or Incapacity of the Sheriff, all their Acts will be void wherein they 
I „Vid. ſupra do not all join. „„ „„ 
— Q. $6 _ Sed. 46. As to the ſeventh general Point, viz. In what Caſes a Co- 
10 | SP.C. 52. A. roner may lawfully take a Fee for the Execution of his Office, it is ena- 
65 Irc. Qed by the Statute of Weſtm. 1. cap. 10. which was made in Affirmange 
160 | 1411. , of the Common Law, 2 Ivft. 176. That no Coroner demand or take any Thing 
0 3 2 of any Man ie de his Office, upon Pain of great Forfeiture to the Aing. 
40 N bee 4 Se, 47. 
5 Ch. 68. | 
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Intent 


1 As ro ds fr p e it is s ſaid, Thor his Record -thed 2 
* Are, or of the OConſeſſien of b-breaking a Priſon, or of the 
Conſeſſon of a Felony by an © Approver, * of fo great | Auphorizy/ as | 
not N the Putty ſtom taking ny Travels" to his having 
made ſuch Confeifion, but allo hom elle 
him was extorted by Dureſs, or other . woe Alſo it ſtems chat > 
if the Patty plead, That he is not the lame Perſon who! abjured; & 
and the a Coegaier record that he is the fame perſbn, fueli Record is ecm; 5 
_ elufive, Gr. Hut in theſe e Cafes it ſeems, That che Judge for the pet 
ter Information of his Conſcience, may in his Difcretion if he chink 

fit, take an Inquiry from the People living next to the Place, of the whole | 
| Circumſtances of the Matter, * 

Sed. 50. As to the ſecond Particular, viz. That relating to Eſcapes 
found before a Coroner, it is f (aid, That if it be found by a Coroner's 
| Inqueſt, that a Murder was committed in ſuch a Town, and that the 

Murderer eſcaped untaken, the Townſhip cannot traverſe ſuch Eſcape, 
becaule it makes chem only liable to an Amercement, de minimis non 
curat Lex. 

Seck. 5 1. As to the chisd 8 viz, That relating t. to a Flight 
found before a Coroner, it ſeems, That if a Perſon indicted of a Murder 
by a Coroner's Inqueſt, be alſo found to have fled for it, and afterwards 
upon his Trial be 8 acquitted of the Murder, and alſo found not to have 
fled for it; yet he ſhall forfeic his Goods, becauſe ſuch a finding that he 
did nor fly by a Jury, who as ſome ſay, had nothing to do with it, and 
ouosht not ta have been charged with ſuch Inquiry, ſhall not controll the 
. zeſt, which is of ſuch Authority, that immediately upon 
the Flight, the Party's Goods ſhall be delivered to the Townſhip, which 
| ſhall be anſwerable for them. Allo it ſeems h generally ro be taken for 


granted, That the Party has no Remedy whatſoever to traverſe ſuch 566 
Flight found againſt him by a Coroner's Inqueſt ; for that ſuch Inqueſt is 


of "ay * . i inaſmuch as all Perſons of the neighbouring 
Towns, 
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that What was laid by 
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See Fitz. 352. 
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35. 
5 Co. 109 b. 
Dyer 238. 
pl. 36. | 
H. P. C. 271. 
h Pco.. Coron 
Io... 
8 E. 4.4 2a. 
2 Lev. 141. 
Bro. Tra verſe 
per ſans ceo, 


„„ 0g Lu rb LN Rook 
© Thwhs,,aborcath)AgedE twelye Mears, are hnundd to attend tat che ta · 
____ kingSob it; and yet d cant find any direct Reſolution ſettling this 
Doiat; but on«the:contrary it is certain, That Sit William Sbaundſor i 
males à Query of it, and tlie Reaſun abovementioned, Which is brought 
to ſupport the great Credit of ſuch Inqueſts, holds as ſtrangly againſt 
the traverſing them as to the Point of the Oſſence, in which reſpeCt it is 
more fully ſhewn in e next Section. And ſurely the other Reaſon which 
is given for this Opinion, That the Party only forfeits his Chattels by 2 
,3 ot. 55- Chattels among thoſe minima dii\quibis non curat Lex, is very hatſh and 
II. p. c. 29. unacrountable; and it is very hard to ſay, That a Man ſhall be liable to 
1 Vent. 181, forfeit all his Goods, which may perhaps be all that he is worth, by an 
1 4.42 Inqueſt taken in his Abſence, without either hearing him, or giving 
Bro. Coron. him an Oppor tunity of defending himſelf. erat g mg io dy gs af 
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23 Inft. 55. 


151 ,,, *-Seff.» 52. As to the fourth Particular, vi. That relating to Self-Mucs 
2 V. | | | ? 
der found before a Coroner, it is ſtrongly holden in ſome > Books, that 


a Keb. 859. no Inqueſt of this Kind admits of any Traverſe ; but the contrary Opi- 


> Vent 258, nion being alſo holden by > Books of as great Authority, and ſeeming alſo 
z Keb. 564, to be more agreeable to the general Tenor of the Law in other Caſes; it 


766, 04, Boo. ſeems to be the better Opinion, That ſuch Inqueſt being moved into the 


c$ b h B k | . , . : #1 
Tra e F King's Bench by Certiorari, may be there traverſed. by the Executor or Ad- 


« Cro.61.371. miniſtrator of the Perſon deceaſed, and perhaps alſo © by the King or the 


3 Keb. 800. Lord: of the Manor ec „„ ad A | 8 
876. | 1 | g ; 10 | 9 a „ 5 "2J 7 „ a n * 6 5 : ; 
od. bx SGeͤect. 5 3. Alſo if it 4 appear, That a Coroner hath been guilty of 
7 * any corrupt Practice in the taking of an Inquiſition, it ſeems that a 
Vent. 181, Melius inquirendum {ball be awarded for the taking a new one by ſpecial 


1 Vent. 181, | | 23 vine Oy 
182, 352. | Commiſſioners, who ſhall not proceed on the View of the Body, 
3 Moc-3, but on the Teſtimony of Witneſſes; and the Coroner ſhall have nothing 
Con 101 to do in the taking ſuch new Inqueſt, becauſe it appears from his former 
198-1. Ab, Misbehaviour, that he is not fit to be truſted ; but © where his Inquiſition 
52. pl.; is quaſhed for à Defe in Point of Form only, he may and ought co take 
g Ne a new one, in like Manner as if he had not taken any before. 
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_ Se. 2. As to the firſt Point it is obſervable, That by the * Com- « Co. 5 Pre- 
mon Law, every Sheriff ought to make his Torn or Circuit throughout 8 
every Hundred in his County twice in the Year, in order to hold a Court if 715. 


in every ſuch Hundred for the Reformation of common Grievances, and Magna Char- 


the Preſervation, of the Peace and good Government of the Kingdom. * i 5 
N + at  2Inft. 70, 57, 


For which Purpoſe all the b Inhabitants of ſuch Hundreds, being above 57 14 l. 
the Age of twelve Years, and not ſpecially privileged, (in ſuch Manner as Bro. Leer 43. 


1 Britton 71. 


ſhall be more fully ſet forth under the chird Point,) are bound to attend * diet theinuks 


at ſuch Courts in order. to make Inquiries of all ſuch Offences ; and alſo above cited. 


to give Security to the Publick for their good Behaviour, by taking an Fiete B. I. 


4 27. ; 4 


| Oath to be faithful to the King, and to obſerve his Laws, and alſo . 


incorporating themſelves into ſome F ree-Pledge or Tithing, which for- 21a. ſo. 
Rs AY Lambard of 


merly ſignified a certain Number of Families living together in the ſame £19Þird of 
Precinct, the Maſters, whereof were every one of them mutually bound x | 


ee On My ONT. neren CHOU W008 nd Keilw. 144.4. | 
for each other, and puniſhable for the Default of any Member of a 
ſuch Family, in not appearing to anſwer for himſelf on any Accuſation 
_—_ _ __x- TEE. F 
Seck. 3. And the bettet inforcing of this Order ſeems anciently to 2 lost. 7,72. 


have been the principal End of holding this Court, the Style whereof 75 * 


even to this Day muſt be Curia viſus franci plegii Domini Regis tenta apud C. fire, Lece 


coram victcomint in turns ſus 1a; die, Ge. Bux k bach been reſolyed,, Thar . 
the Law doch not rake Notice of any ſuch Court, under the Style of Turn 
Vicecom tent. tali die; ſor the Word Torn properly taken, doth not ſigni» 


ſy he arif. Count. but his Peranibulation. sn 
Seer. 4. As to the ſecond Point, vis. At what Time, and in what 6 H. 7 2 b. 


Place, this Court is to be holden, it is ſaid, That at the Common Law, D. ir. Sheff 
it might be holden at any Place within the Hundred, and as ofcen as the f, co 
Sheriff thought fit : But this having been found to give the Sheriff too Lit. 115. 
great a Power of oppreſſing the People, by holding his Court at ſuch Kirebio 445. 
1 fs e 


Ab. 236. pl. 


2 Leon. 74. 


Oven 3.9 


2 Saund. 291. 


ank 3.26. b. very ® Maſter may be amerced for ſuffering a Servant to continue wich 
4583-35. b. Him a Year and a Day, wirhout being put into the Decennary, Gr. 
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St. Michael; . 
St. Michael. 


3 


Dalt. Sheriff, 
90, 391. 


S. P. C. 84. 
See 2 Danv. 


14. 
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Nature of the Office of a \ Conſtable. ee tw Loeet 37. 


K* Salk. 131. 
Sa , Au frills 19) e- ene of „ 
ble, it !ſcems to be the bettet Op ion, That both Conde GY by op tne Se 
dreds, which are conimorily called Fit Conffables, auc ale Cbnſtables 1 11 18 
of Lirhivgs, which are at this Day commonly called Petit Conſtables, or Owen 10g. 
Titlungmen, and were anciently eafle@ Chief Pledges, Wete' by the Com- Finch . 
mon Law, and not firſt orddined by the Statute fe, uy. 6. is Inſt, 265. 
it is hotden by m ſome that they were; for tliat Srarute dv ty, Eph. 11 
That there ſhall be ſuch Off Gin, * elestly! feetiis 000 poſe! 
thar chere were ſueh before the making 1 . 
Seit. 34. As to the Nature of his Offs; there e 0 be 00 56 b. 
Doubt bur that the un original Inſtaurion of it was for the better Preſer⸗ 9 Coin" 
vation of the Peace; for which Purpok a Conſtable is ſaid to be atirhio- . 1 
rized by che Common Law to arre _—_ add alſo aff W rage Per- 1 2. 


ſods that go abroad in the N t, and ff 1 * Day or reſott to Bawaxe arcs, bien. 
8 * e | Buſey c , | 

itchin 4 

13 H7. 16.b. 
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« {the Sherif's'Tor Book II. 
C wa Company, N to ** rafiroys: od" to 
ms, Thar! he ought by the ancient ee Law, 


ve, Ret, een 2 into 1 Wine and ſworn co the King' $ Allegizhed.s and _- 
yo 25 e that he ſtill ought by che Law in h uſe at this Day, 2 preſene all 
Dun. Sheriff Offences. inquirable in iS Tom or Leet; yet in the Oath ſer: down. = 
\ chi a „Huchin, he only. ſwears to preſent all Blood! heds, urrries,: Aflrays, 
„ 1. Reſcouſes done within his Office, .. N i} "RC 
— 1 Seck. 35. Alſo: it is e ſaid, That a Conſtable was at the Common 4 
n = ſubordinate: Officer to the Confervarors of the Peace: and conſequently 
„ ſince the Office of ſuch. Confervators. hath been diſuſed, and Juſtices of 
3 conſtituted in their Stead, it hath been always holden, That the 
41 FP 5 Conſtable is the proper Officet to aJuſtice of eace, and bound to execute 
Salk, 75. his Warrants; and therefore it hath been 4 reſolve „ That where a Stature 
; - authorizes a - Juſtice. of peace to conyict 2 Man of a Crime, and to 1 . 
the Penalty by Warrant of Diſtreſs, Wit zour. lay ing to whom ſich War. 
N rant ſhall be directed, or by whom it {hall be executed; the Conſtable is 
_ Fs the proper e to ſerve ſuch Warrant, Ag. a ed * 


2 Rol. N in it. eats >. 
ag 9 8 1 Vet! in as 5 as the | ice Fa a \ Canllable i is. \ wholly, mi 
0 8d - niſterial and no way Judicial, it ſeems, That he may appoint a De-. 
i Rel Abr. puty to execute a f Warrant directed to him, when by Reaſon of Sickneſs, 
W Abſence, or otherwiſe, he cannot do it himſelf. For the Publick 
Crompt. 222. Good requires, That there ſhould be always ſome Officer ready at Hand 
3 Bulſt 777 to execute ſugh Warrants, and the too rigorous Reſtraint of the Service of 


1 Nel Beg em them to the proper Officer, could not but ſometimes Cauſe a Failure of 


274. juſtice; yet | do not find it ſettled, That a Cogftabla, can a male a De- 
= | pury 1 without ſome ſuch ſpecial Cauſe. . F nd aut 
March 30. 8 


Quer e. For the better underſiadding of os Tabs of the Sheriff, as Fl ze 
u of the Torn, in Relation to — Are of nen: [ Tall con- 
. fider rhe following | Particulars : Sos Not” 4 


ey 
4,44 4 . 


I. Whether the Sheriff in his © Torn hath Power t to > make o or r remove 
2. What Perſcns 2 are 1 fm being Conſtables. bu os : 
3. In what Manner Perſons duly choſen Conllables, may! be pu- 
8 niſhed for refuſing to be ſworn. 7 
4. What Remedy Perſons having a Right to this Office, or to be 
- diſcharged, may have to be admitted into, or reſtored to it, or 
diſcharged of it. ; 
5. What Power uſtices of Peace have in Relation to theſe Matters 


Sed. 37. As to the firſt Particular,: vic. - Wherber the Sheriff in in his 

8 Torn, hath Power to make or remove a Conſtable, it being ſaid in ſome 
; + Dale Sheriff E Books, That both High and Petit Conſtables are to be choſen and ap- 
pointed by the Sheriff in "his Torn; and by h others, that they are to be 
7 Rol Rep. choſen by the Decennary, it ' ſeems difficult to determine to whom this 

1 34. 

1 I Jones 212. Power doth of common Right belong; FS ir ſcems clear, That whether a 
5 | Lamb. Con- | Conſtable be to be choſen by the Sheriff or Decennary, yet he is to be {worn 

| if 0 = Salk 1. and placed in his Office by the Sheriff, as being judge of the Court. Al- 
— eee ſo it ſeems certain, That a Cuſtom for chooſing a Conſtable either Way, 


| 
ſl | is good; and it ſeems. to have been the Opinion of the Makers of 13 
1 2 6 14 Car. 2. 12. That the Loros of the eee have this Power of 
10 N 3 1 Common 


point 2 Conſtable, gives to Juſti 
de z from whence, it..ſeems probable, That the Makers of that Stature - 
; A thought: that the like Power dic 

duch Lords, and conſequently to the Sheriff in his Torn, where there is 

- .no-Cauirr-Leet : But it hath been ſaid, That a Cuſtom in a Town that 
_ the. lahabicants ball ſerye the Offiee of Conſtable by Turns, according 1 
dq the Situation of their ſeveral Houſes, is not good; for that by ſuch a 3 
ow it may come ro. a Woman's Turn to be Conſtable; as Inba- 2,3. 399) 


power to place a » Conftable i in his Ot I 
of removing him. 195 
Self. 39. As to the ſavis Spies] 


n/ Right: de hid Su que as of uh bebe . 
ol Peace the ſole Power of faking OT 


| originally belong of commo 


1 Right to 


tant of one of thole Houſes; yet we find ſuch Cuſtoms allowed" to be Les 366. 


I =o in later Books ; and it ſeems, That the'Confequence'of the Rea- Sid. 355- 


ing aboyementioned may well be denied, ſince ſach Woman i in foch 

Caſe an another to ſerve ſor her. N rden 

Sell. 38. However it ſeems olear, nat the Sheriff on Steward loving 

Eee. | ure bye nicqu ice a iel v Bulſt. 174. 


e n ope pre e'ptivi- 


| leged. from being Conſtables;+ it e ſeems certain, That if a ſworn Ar- © Noy 112, 


As 


being choſen Conſtable in Purſuance - 


 korney or other Officer of any of the Courts of :Heftminſter-hall be cho- Mb 30 


a. 


ſen into this Office, he aged og a Writ of Privilege for his Diſcharge ; Cro. Ca. 389. | 


for that all ſuch Officers, 
to ſuch. Courrs, - ſhall be 9 * ſtom all ſuch. inferior Offices, 


"7 which it is apparent that for the moſt Patt they cannot perſonally exe- 
cute; And it hath been reſolved, {Thar ſuch Officers [5 
Privilege, | not only where there is no . 
Election of Conſtables, but d alſo. where they are choſen" by a particu - 4 Keb. 508. 
lar Cuſtom, in reſpect of their Eſtates or otherwiſe; for that no ſuch pl. 8. 
| Cuſtom ſhall be intended to be mote ancient than the Uſages of thoſe (7... - "ug 
Courts, and therefore ſhall give way to them; And upon the like Rea- 66. 
ſons I find it ©taken for granted, That practifing Barreſters at Law, and <1; Mod 22. 


all have this 
ſpecial Cuſtom concerning the 


the Servants of Members of Parliament; have 55 ſame N re bur 1 


know nor of any Relolution to this Purpoſe: | - d. 13. 


bound to give their perſonal Attendance Keb 47 


Fer. 40. Alto it hach been reſolved; That an dated of Tias * Jon: 46x, 


to. be, eſent in the City for the good Government of ir. 4 
Seck. Ar. But s it hath been holden, That a Captain of he Kings, 8 See 2 Keb. 


| Guards, being preſented to ſetve as Conſtable, in Purſuance of a Cuſtom 399. 


in reſpect of his Lands in a Tou, cannot claim this Privilege; for that Boy n 


notwithſtanding he be bound by his Office to perſonal Attendance on the 11e, 233. 
King's Perſon, yet ſuch Office being of late Inſtitution, ſhall not prevail ! Kb. 933- 


is nor compellable to be a Conſtable, ſot that as an Alderman be is bound re. 15 


b 2 Keb. 578. 


againſt an ancient Cuſtom: Alſo ir h ſeems, That a practiſing Phyſician ; Iod. 22. 
f ſuch Cuſtom, has no Remedy 


for his Diſcharge; | for that there are no Precedents of chis Kind, aud fis 5 8 | 
Calling is private; yet if ſuch; an Officer, or a i Gentleman'of-Quility ©: cb 439. 


who hath no ſuch Office, or. à practiſing Phyſician, be choſen Conilable Con. 2 Keb. 


of a Town, which. has ſufficient Perſons. beſides to execute this Office, 76S; \ - 


and no ſpecial. Cuſtom concetning it, perhaps he may be relieved by'the e e 
King's Bench: But it ł ſeems, That even a Cuſtom cannot exempt fitting * $39. 272. 
Perſons from ſerving the Office of Conſtable, ' where there are not le 


cient beſides. them to execute it. Vet theſe Points ſeem not to be ſettled, 


2 appears by the various Opinions in che Books a) this Marcr, 7 85 8 
| which are * differently HINTS: W 
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tbe Commons and Fellows of the fame, 


Vide ſapra 


Seck. 4¹. 


ſeems, Thar no Perſon can lawfully be committed for ſuch Refufäf with- 


Cro.Cax.567. 
Co. Ent. 572 
5 Mod- 130. 


Falk. 175. 


8 Co. 38. 


77 K 1 


5 


e Aleyn 78. 
5 Mod. 96, 
129,130,131. 
: Keh. 418. 
Vide ſupra 
fol. 66. 


41 Keb. 416. 


6 Co. 77. b. 


300 ver of Armonr er Weapon, &. Aud thereupon 
bliſned, Thu from 1 
A ans met chargeable of Gu abletip, Watch, and. all Mane, 
815 mitted and apreved. 


| ancient Cultc g 


That the Equity of this Act doth not 
mentioned in it; perhaps 


have been brought up and 
according to the yh of 


exerciſe the {ſad At non 


and have allo. expreſs Notice of ſuch - 
ed at the next Court, for having 


may be amerced : Alſo: is ſeems, That in either Caſe he may be indidtec * 5 


_ cially and ex 


3. 6 is. . 
25 — fir infranchiſed i in the London, 5 | = 

eu, for the continaal Sevi id Atterdance that 
give 10 the 2 People, hive bein exenipred and 


Buſineſs, wherein they ſhould 


2 6: is made; Thi he 232 Alla 


„ 


Nen 


enceforth- the ſaid Warlens and Fellowſhip be At: x 
Boker Eire Peering Ft 


/a-extreil tie * 
Form of the S1ativte made in tat Sf þ hs 


a th 
Time above the Number of twelve Perf f MM 
y the Equiry "of this FIT ant the by 


j exceed ot, 5 be ”t pol 3 


Seck. 43. 2 it ſeems, That 
om of the Realm, all Surgeons have been allowed the If 
„ 8 


Sect. 4 7D it is enacted by 32 . 8. 40. I mY Prefidint f Phe | 
Comments and Fellonſhip of tbe Science and Facnlty of Phyfick in London, and 
wot be choſen Conftates in the City of 
ſame, &c. Jet it ſeems to have been helden, 
mend to other Phyſicians ves 
far this Reaſon, becauſe Phys have no. 
ſuch ſpecial Cuſtom for their Diſcharge as Surgeons are faid to have. 
| Set, 45. Allo it is enacted 6 N. 3. 4 Which hath been continiied 
by ſubſequent Statutes, That all Perſons aug the Art of an. Ipotherary, wha ; 
4s Apprentices in the faid Art for ſeven I ars, 
e of 5 Eliz. ſhalt be fretd and exempred from the Office of 
in the Counties 2 Places whert' they Ave, for 0 > long 4 as they "uſe 45 N 
4 1 7 A Tk 13 1 J 


Sect. 46. As to the third! Particular, 2%. 1 what Warner Feline ; 
duly choſen Conſtables: may. be puniſhed! fot refuſing to be ' fworn,” it 


London or Suburbs of t 


Conſtable, 


out more; but it is ſaid, That if Als Party” be preſent in the Court he 
may be fined, and that if he be abſent, and have à certain Time and 
Place appointed him for the taking of che Oath before a Juſtice of Peace, 
Appointment, and be preſence 
refuſed to take it accordingly, he. 


either at the Seſſions: of the Peace, ot before pony of. ye⸗ and Ter- 
miner: And it is adviſeable in all Pleadings Action concerning, 
ſuch a Fine or Amercement, and in all laden  fuch Refuſal, fpe.. 
preſsly to ſer forth che Manner of every fuch Election, Ap- 
ointment, Notice, and Refuſal, and '* before: whom the Court was bal. oY 
en: And it hath been adjudged, That it is infufficienc to ſay in general, 


that the Party was b Debiro modd elritus, ot Legiime eltFus, or that he had 


Notice thereof, without ſetting 


forth the ſpecial Circumſtances of ſuch 
Notice, c. Alſo it is d ſaid to 


ve been adjudged, That an Indictment | 
for not finding a ſufficient Perſon to ſerve the Office of Conſtable, without 


ſhewing that the Party refafed to ſerve it himſelt, is inſuffitient; and it is 
ſaid not to be ſufficient to ſhew, That a Man was preſented and returned 


to be a Chief Pledge; without — that there werk N inferior, 


Pled ges. 


1 | 15 os - 5 47. 


44 1. or — 3 
it is Lav +7 "ahd "efta- 


aper i 
7 "Sees." — Aldo i it bath RO hole dir That a Perſon duly Godin balls „ 1 
ble at a Court Leet, and refuſed to be ſworn by the Steward, may be re 


lieved by the Seſſions of the Peace; but rhis Point ſhall be more fully | 


it, the Cour e at ©laſt nad a peretyprory/ 


. 


conſidered in the next Section. 135 
Seck. 49. As to the fiſth Partivalac, - wiz; What Power Juſtices of 
| Peace have in Relation to theſe Matters, it is obſervable, That the 15 


Conſtable being a principal Peace Officer, and it being neceſſary for the 
Preſervation 4 Peace, that every vill ſhould be furniſhed with 
one; the juſtices of Peace have ever ſince the Inſtitution of their 
Office, taken upon them as. Conſervators of the Peace, not only to Salk. 175. pl. 
ſwear Conſtables which have been choſen at a Torn or Leet, but alſo „ — ob | 
| to. nominate and ſwear thoſe who have not been choſen at any ſuch 2 Jon. 212. 
Court, on the Neglect of the Sheriffs or Lords to hold theit Courts, ors! _ * 5 
to take Care that ſuch Officers ate appointed in them; allo it ſeems, B26 121. 
That ſuch Juſtices have always uſed for good Cauſe to diſplace ſuch Of- fol. 366, 367. 
ficers which have been ſo choſen! and ſworn by them; and this Power of ; Bull. * 
Juſtices of Peace having been confirmed by the uninterrupted Uſage of 
many Ages ſhall not now be diſputed, but ſhall be preſumed to have 
been grounded on ſufficient Authority. And ſome have carried this Point 8. k. 176. 
ſo far, as to allow the Juſtices at their Seſſions to ſwear one who was Con. 1 Bulft, 
choſen at the Leet, and my refeated by the Steward, who had {worn 174. 
another in his Place. | 
Seck. 30. However * is certain, That J den of Prace bad power 8 . 
| to nominate and ſwear Conſtables on the Default of the Torn or Leet, cired in che 
before the Statute of 13 & 14 Car. 2. 12. Par. 15. and therefore, that Fm bs. 
they have ſuch Authority in ſome Caſes not mentioned in that Stature, * 
which reciting, That the Laws and Statutes for or apprehending Rogues and Va. 
gabonds had not been duly executed; ſometimes for want of Officers, by Reaſo®n © 
Lords of Manors do not keep Conrt-Leets every Tear for the making of them; dub 
ena, That in Cuſe any Con pat eddy or Tyhingman ſhall die or g & 
out of the Pariſh, any to Juſtices of Peace may male and ſnear:a new Con 
ſtable, Headborongh, or Tythingman, until the ſaid Lord: ſhall: hold u Court, or 


ho 


— 


until next Quarter Seſſons, who ſhall approve the ſaid Officers ſa made 27 D 5 Re 
ſrorn as afortſaid, or appoint others, as they ſball think It; wma any Officer © 
ſhall continus above 4 Tear in his or their Office, that then in ſuch Caſe the — Ake 


ſlices of Peace in their Quarter. Seſſans may diſcharge: ſuch Officers, and may put 


another ft Perſon in his or their Place , the Nr 223 he 1 Mane wa 3 5 
3 e e | 
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Keilw. 66. b. 


* 10H. 6. 7.8. 


Kitchin 9, 
10. EM 
Cro 212. 
Dali. Sheri 
392. 
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41 5 


Fitz. Tora 5. 
3 | 


wi Less, 


26. 
Finch 241. 


Kitchin 22. 


s Kitchin 22. 
18E. a. View 
of Frank» 
pledge. 


2 Inſt. 181. 


22 E 4. 22. 


61. 7. 4. b. 5. a. 


Fitz. Torn. 


Z. Leet 3. 


ſe | 10 N X Ol * 1 0 2. 1 92 — 


Paine of ae Gates 


NIE, 


| Offences ar inquire i in the She's Tow, I 1 Gln ae 
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1 "x 74 | 
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ts My 


170 bat bs 3 TY 1 | This ſuch . are 8 0 


18 F. 2. concerning 


eſuperadded to that of the Common 


having a Reſtraint by Statu 


Law, are not inquirable here in Reſpect 


of aux 


3 0 * . 
1. 7 1 x 2 4, 
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the View of Frank-Plodge ans nor within 
tte Juriſdiction of che Torn or Legt. ain 
2. Thar Offences made Treaſon or Felony. or in oy other Manner, ; 
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1 l + FE $94 
of r 
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only as Offences at the Common Law; for that che Juriſdictian of 


' theſe Courts is wholly confined to Offences at Common La π. 


3. That no Offence - whatſoever is .cogniſable in 1 ſuch Copra, 1 


ef 348 
4 * 43 * i J * «6 
2 * 


unleſs ir 1 ſince the holding of — laſt, Covent. 
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an Oſſence at Common Law. 
Sec. 52, Secondly, 

Books, Thar the Sheriff in his Torn may inquire of all Kinds of Felo- 
nies, and in f others, That he may inquire of all except of the Death 
of a Man, or Rape, of the firſt of which it is ſaid, That he cannot in- 
quire, becauſe it is not a common Nuſance, but only a Wrong to a ſingle 
Perſon : Bur if this Reaſoning be the only Foundation of this Opinion, 
it ſeems difficult to maintain it; for if an Aſſault aud Battery 
Perſon being accompanied with bloodſbed or Robbery, * inquirable in 
this Court, in reſpect of the Enormity of the 7 and — Danger 
to the Publick from ſuffering ſuch Offenders to go unreſtrained, it ſeems 
ſtrange if ſuch an Aſſault 3 do Murder, that it ſhould not be in- 
quirable in it alſo: But it is 8 ſaid, That the Sheriff cannot inquire of 
Rape as of a Felony, becauſe it is made a Felony by the Statute of Mes- 
minſter 2. 34. by which it is enacted, That he who raviſhes a Woman 


ſhall have Judgment of Life and Member : Bur if this Statute had only 


repealed the 1 3th of Weſtminſter 1. (by which this Offence, which was a 


Felony at Common Law, was made a Treſpaſs only.) ic ſeems that Fi 
Fi wou 


As to Reiben, ire is yg generally Gaid i in * 1 5 


of a ſingle 


. The Capi a are abe, 3 

0 * - Treaſons, or e, 235, e Bos eee 
* 2. Felonies. | e Yea to SUSHI TT 0 30T;: 
Dale, Sheriff 5 
WEE! . 4 firſt as to o Treaſons,/i it is s ſaid 4 in IR Books, That 
10 H. 6. > a. the Sheriff in his Torn may inquire of them all in general, and in b others, 
Wer ro. that he may inquire of all which are not againſt the King's Perſon ; bur 
MIN. 4b. I can find no Reaſon given for this Diſtinction: And ſince it is a general | 
© inf Sed. 38. Rule, That Offences are inquirable in this Court, 18+ eſpect of their 
9 8: being of a publick Nature, on which Account the lb; Offences a- 
I P. C. 113. gainſt the King, as © Mortmains and res, and ſuch like, are in- 
H. 7 4. b. quirable in it,; it ſeems ſtrange, That the higheſt ſhould be exempted. 

5+... However it is 4 clear, That the Sheriff has no Power to inquire of any 
s . Offence made Treaſon by Statute, as of a bet only ; as it was 
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1. Such as amount to an actual Treſpaſs; or „„ 0 ö 
e _ 


= "$0 Such as do not amount to ſuch a "Treſpaſs. WIE | > Ty'9p; 


ro, | et 15; 


Se. 37. And firſt; As to-fugh Offences 
f amoun 4 — 1. 
Trelpaſb it is agreed, 4 That an . and Battery my $0? : . 
if chete be any Bloodſhod in it, bur otherwile not; becauſe in ſuch Calc is AIP 5 
3 be * e ene er egen but, an ae gol: pF Finch 1g 
th at: a ** e ol a wh. t all vAﬀſeay 8 are alls-i in ne 5 * et! 
Seck. 55. Thidly, That the common ebe . 
Dykes, m may allo be jnquiced of in this  * breaking 11 Wall, o Ir 8 She. , 
particular Hedge, for that it is no common Grievance. 8 * leben 3, 
Sect. 56. Fourthly, Alſo it is commonly ſaid, That all Pound Breaches * T inch. go. 
may be inquired of in this Court, as being common Grievances, in direct 
ren al Deraiament of Þ rede Law, by which Pounds are. provided 1 Fe 
Cour of Law ee iſtreſſes till they ſhall be 1 by due Bk — 11 
Seb. 37 Offences 1 the Denn of Cad W 8 
actual Treſſ aſs, and inquirable in gre Court, a, nor A | ug 5 N +4 
cerning the King's Intereſt, or do not. 3 1 05 J GON” pi of a 
Sec 58. As to thoſe which immedincety - -oncerti the King's It = 13s: "ow 
reſt, it ſeems tö be agreed, That all © Purpteſtures ot Incroachments Raym. 166 
on the King. and f Alienations in Mortmain, and & Seiſures 2 — 4 17 1 4 F 
trove, or of h Waifs or h Eſtrays, or Goods h wrecked, belonging to the 247 6. 10. 
King, may be inquired of in this Court: But it ſeems i queſtionable, Whe- 1 lch Jt 
ther a Preſcription in a Court · Leet to inquire of = Seiſure of duch $41,542, 545 
bb en, 3 _ _—_ iowa # being a Subject, be gooc 3 "i a9 11. 
gainſt the genera of the Law for the FAS hi k 7 7 1. 
Conuſance of Treſpaſſes done to th © jghe To . 
due woul Ts 3 ae 5 Pe Damage of the Lend, becauſe ſec 5 
Seck. 59. As to Offences of is Kind, which 0 $ 
concern the King's Intereſt, it ſeems to be a hich 4s e ere 4 
eomhnicn: Hitec: 200 he in this Cao; 06. tidnapranmes to © 
common Bridges or Highways, m Ba dy- houſes, &c.. and alſo all other 
ſuch like Offences, 3 s: ®.(elling- corrupt Victuals or expoſing them to 
Sale, * breaking the Aſſiſe 4 Beer and Ale, neglecting to hold a 
p Fair or Market in Purſuance of a Grant or Preſcription : Alld it ſeems, ; 17. b. 
That the kceping of ffalſe Weights or Meaſures is indictable in chis Dai Sh. 3 157 
Court, whether it appear that they were actually made Uſe of R * +3" | 
not: Alſo it is ſaid, That ail common Diſturbers of the Peace tas 0 921 212. 
here indicted, as t Barretors, r common Scolds, t Eves-droppers, L hard WY 2 View 
all common Oppreſlors, as! Uſurers, Ce. and alſo all t dangerous and ſuſ⸗ of Frank- 
picious Perſons as Vagabonds; or thoſe who go abroad in the Night, and Jedge. 4 
fleep in the Day, or thoſe who inordinately baunt Tayerns, having no Lich 40.6. 
viſible Means to live by, Gr. And alſo all u Suitors to the eee ho „Pe 8e. 
ſhall make Default, — And & alſd all thoſe who ſhall le Hus a d W d 
Cry without Cauſe, or 8 17 one whe the W EEE 
purſue one rightly levied. | * ns * 308. —_ 
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eems contrary, 


i Cromp. 212. 
Dale. Sheriff 
388. 


K 2. Inſt 120, 
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11 Rol. Ab. 
543. Letter D. 


Crompt. 212. 
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Co. Lit. 68. b. 
Bro. Preſent. 


ment 1. | 
Dalt. Sheriff fa | N F 
Statute of Marlbridge, cap. 10. That thoſe who have Tenements in diffe- 


395, 396. 
3 Keb 230. 
m See the Books 


551. 
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Seck. 62. But it hath been © reſolved, That a Man cannot be amer- 


cerns the private Intereſt of the Inhabitants. 


* 


Sec. 63. Let it hath been © holden, hat if there be a By-Law 
made ina Court-Leet, in Purſuance of a Cuſtom to make By-Laws, That 


N „ one ſhall receive a poor Man to be his Tenant, who ſhall be chat- 


eable to the Town, under a certain Penalty; and afterwards an Inha- 


biranr offend againſt ſuch;By-Law, he may be preſented at the Coutt - Leet 
and compelled to pay ſuch Penalty: But if ſuch By-Laws be valid, it 


ſeems clear, That they depend entirely on the Cuſtom, and are not bind - 


ing of common Right; for that the Court-Leet, as ſuch, hath nothing to 
do with ſuch Matters of a private Nature: And how far any ſuch 


Court may receive, from a ſpecial Cuſtom, a new collateral Power of a 
different Nature from what naturally belongs to it, may deſerve to be 


| conſidered ; but it © ſcems, That of common Right any Cour Leet. 
with the Aſſent of the Tenants, may make By-Laws under certain Pe- 


nalties, in Relation. to Matters properly within the. Conuſance of ſuch 


Court, as the Repatation of the Highways, Sc. Allo there f ſeems to 


be no Doubt, but that by Cuſtom a Court - Baron may make By-Laws, 


for the well regulating of Commons and ſuch like private Matters; and 


therefore where a Court-Leet and Baron are holden together at the ſame - 
Place, as they uſually are, it ſeems, That what is tranſacted therein in Re- 
lation to publick Matters, ſhall be applied to the 8 Juriſdiction of the 
Court-Leet, and what is done in Relation to private Matters, ſhall be 
intended to be done by the Court- Bar en. 

Sect. 64. As to the ſixth general Point of this Chapter, viz. Within 


what Place Offences indictable in the Sheriff's Torn mutt ariſe, it ſeemeth 
that it is not material, Whether ſuch h Offences did ariſe within the Hun- 


dred in which the Torn is holden or not; for though the Sheriff ought to 
hold his Torn in every particular Hundred, yet it ſeems, That in each 
of them he holds ir for the whole County ; and it is certain, That he 
hath a general Juriſdiction throughout the whole; yet it ſeems, That the 
Fal not be charged on their i Oaths to preſent any Offences, but 
thoſe ariſing within their particular Hundreds: Alſo it is provided by the 


rent Kk Hundreds, ſliall not be compelled to come to any Torn, but only in 
the Bailiwick wherein they ſhall be converſant: Alſo it 1 ſeems clear, 


That no Offence ariſing within the Precincts of a Leet is inquirable in 


the Torn, unleſs there have been a Neglect to preſent it in the Leet: But 
after ſuch a Neglect it ſeems the better ® Opinion, That it is inquirable 
in the Torn, leaſt otherwiſe there ſhould be a Failure of Juſtice : Vet it 


' ſeems certain, That in pleading you ® cannot juſtify the Proceedings of 


the Sheriff's Torn againſt any Offence ariſing within a Leet, without 
expreſsly alledging that the Leet had neglected to inquire of it; for that 
ſuch a Neglect is not to be preſumed, where it doth nor appear. 

SeF. 65. As to the ſeventh general Point of this Chapter, vis. By 


what Jurors, and in what Manner, Indi&ments in the Sherift's Torn 


ought to be found, it is enacted by the Statute of Weſtminſter, 2. 13. 
That the Sheriff ſhall take no Inqueſt either ex Officio, or by Virtue of the King's 
2 9 0 e Tre Mit, 
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| it, tur *Y la ard Men t the 105 l A's Seals hb boi 
gulſjons ; ger ce is alſo provided a&to:Bailifs of Fraüchiſs 
Seck. 66. In the Conſtrudion of this Statute it bath been — oof 


rs x4 IM ; 


4 4 "Thar if there be miore than twelve Jurors; dn all agree to the. Inquiſition, Dite "YI 


all muſt ſet theit Seals to it; but that it is ſufficient 8 twelve! 


ech. me 9 e ed by r K. z. ap. 45 Tuns Officer 1 
er ian an) Perſon to be taten ur put in any Inquiry in 4 h 7 n 
bur ach 45 bi f good Name and 1 and e Fd pk 2 To, Value © 15 
20 8. or Copybold to the yearly: Valle. 1 46 8. 8d. an Hain of. 408. Ke. 
al an ſuch! Indi@ ment befire N 15 Fin 1100 ”. ot wiſe 
he void. BR. 8 oxy Bb: uv» "ch "vr ys 1 9 1 48 
Sed. 68. And Note, That Connts'l bet 3 o bo within be ag + Inf 
of the ſaid Statute of Weſtminſter" 2. and are ſaid by ſome to be within SP 
the Equity of the ſaid Statute of 1 R. 3 but his ſcems. queſtionable; for 


it 18 1 
a Court - Leet, or to be riding by the Place where it is holden, may for 370 


them 359. 
4 . _—_— agree, for thoſe twelve to ſet theit Scales“ e by * has - ee 


1 mY 
. 3 +, 


aid, by fame Books, That any Perſon happening to be preſent at 1 772 
7. 18 


Leet 14. 


the Want of J urors be compelled by the Steward to be ſworn, whether 3H. 7. 4 b. 


he hon nennen! che > Precindsr of" the pt | or am 5 oy which it 
pable of being put 


. N met vs Kh, tt 
eg. 2 pee to' ere the F SE or  imbevlling of any fuch»la- 
 diediment; it is enacted by 1 E. 3. Stat; 2. Ch x7. That the de n 
Bailiſſi of Franchiſes, and ol other that di tale Inditments:in their Ty ons, or 

elſwhere, where Indichments ought to be made, \ſhall take ſach Indictment hy Rol 
indented, whereof the one Part ſhall+ wet with the Indidtors, and the other 
Part with him that taketh the Triqueſt ſo that the Indifments + ſhall. au be iur- 
&illed as they have been in Times. 2 5 and - that one of the Tnqueſts muy ben 
the one Part of the Indenture to the 
- Se. 70. And there is no Doubt, But that _ Statute RON a5 well 


es, I hen they come fo mile Deliverance, A alot. 3 2 


to Courts-Leer, as to the Sheriff's Torn. .. % Keilw. 141.8. 
Set. 71. Alſo: there are many particular Cuſtoms and Uſages in Re- . 
1ariod to the taking of Indictments in theſe Courts; but it 3 have 388, 339% 
been anciently the moſt general Courſe, to impanel not only à Grand Jury, Crompr. 214, 
but alſo a Jury of twelye Men, which was commonly called the petit Keile. 66. b. 
Jury; and that all Offences were firſt preſented by the Headboroughs, 9 H. 6. 4 b. 


and the Preſentments affirmed by the Petit Jury; 15 they were brought 
to the Grand Jury: However it ſeems, That no Exception can be taken 
to any ſuch indictment, in Reſpect of the Non · obſervance of any ſuch 
Cuſtom or Uſage; for that no Averment lies againſt the. Acts of a Court 
of Record, and every Judge of, e Dourt ſhall be Sr co act ace 


cording to the Rules of it. re ee l a 0. 5 7 


Sect. 72. What is above Gd ben Indickments taken Aale the 
Sheriff i in his Torn, is to be intended of ſuch only as ate taken beſore 
him ex OHcio; for that he is reſttained to rake any ſuch IndiQmenr, by 

Virtue of any Writ or Commiſſion by 28 B. 3.9 . Which viciting that the 
People bad ſuffered many Miſcbieſs, far that Shen divers Counties, by — 
of — tons and general Mrits granted to them at their. own Suit, for th We 
_ gular: Profit to Kain of the People, bad made ind taten divers Tnquiſts,-t to. 
adi the People at their Will, and had talen Fine an Ranſam of 00 to:their 
own Uſe; and bad delivered them; aher aß ſuch Perſons indiffed mere not brought 
before the King's Fuftices 10. bave' Delixerauct, doth thereupon enad?, for to eſchem al 
ſuch Miſchief, that all ſuch Commiſions and Writs before made be utterly re- 
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Adidmenis and Preſentments bee and withdrawn. And the 
enacted, Thit all indir ments and. Prefentoe fert um of the King's | 
in his Counties, erbt in London, i, \Glerks, Bale 3 Mi 
e their Norns or N- Dey, they nor ef thens (foal lave Power 160 
Attach, arreſt, ort in Priſon; or to koy or-take any Fine u Amere 7 Bl 
+Perſen i fo indidted:or preſented, ly: Recon of um Juch Indiflment — 5 
but that the ſail Shell un 'Under-Sheriffs, "Clerks or Bailiffs, and their 2 
niſters, ſhall deliver all ſuch India ments and Preſentments to the Juſtices of Prace, 
af their next County Seſtons n Puin of 40 I. And but the ſaid 5. tices of Peace 
ſhall have Power to award Proceſs upoit it ſuch 'Indif®ments and Preſentments as 
_ «the Dam doth require, and in like Form as if the fard:Indiffments. and Preſent- 
ments were taken before the ſaid Tuſtices of Place; and-aifoto-arraign and . achi- 
ver all fuch Perſons fo inditted und prefented before the. ſaid Sheriffs, &c. And 
furh Perfons 'which ſhall be\indicfed or Preſented of Treſpaſs, ſhall make fuch 4 
Nine 4. 0 ſeem lawful by their Diſcretias. Aud the Eſtreats of the 
ines and Amtrcements ſhall be inrolled, ani by Indenture be — 7 5 
i. Sheriffs,”  Under-Sheriffs,\ their Clerks, Baillffs, or Miniſter "ns 
them, to the Uſe: and Profit of bim that was Sheriff at the. 2. 8 W 
ments or Preſentments takew. Mud if any of 'the ſaid Sheriffs, their Under- 
Sheriffs, Clerks, Bailifſs, or their Miniſters, do arreſt, attach, or put in Pri- 
- fon, or cauſe. any Fine or Runſom to be taken, or Tewy any Amercement, f any 


n ail e or | Preſentment taken: before them at their Torns:or Lan- Days above re- 


| thearſed, before that they have Proceſs from the ſaid Fuſtices of Peace, or Eftreats 
5 Ae ont, 'of the ſaid Indi ments or Preſentments ſo brought, delivered, an 
1 LM to them, r then the Sheriffs which ſo do, ſhall * an Hundred | 
Poun | 
Sect. 75. 1 is obſervable, That by che Words of this Stature, Ju- . 
tices of Peace may award Proceſs on any ſuch Indictments, in like 
Manner as if they had been taken beſore themſelves; and yet it is clear, 
Gs C.87.D, That if the Sheriff's Torn had no Aurherity to take the Indictment: re- 
Pies Torn . moved before ſuch Juſtices, they have no Power to upon it, as 
x they might have done if it had been taken before themſelves; for the 
Statute in giving them ſuch Power to proceed upon Indictments in the 
Sheriff's Torn, muſt” be intended to mean ſuch only as were there law- 
fully taken, not thoſe which were void 4b initio, as being taken coram non 
Judice; nor is there the leaſt Intimation in the Statute ol an Intent to 2 
large the Sheriffs Power in taking Indictments, but the whole Pur | 
of it is to reſtrain him from proceeding on them. And to this Purp« 
' hath been ſo largely conſttued, That not only the Judg 
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Sal, 26. . As to.the. ninth general Point of this Chapter, vis, In * Finch 306. 


os Manner Indictments in the Sheriff's Torn. are to be craverſcd and 
determined; it ſeems to be * agre 


Court, being neither Capital nor concerning gny, 
to a Fine ox Amercement without any father Proceeding, and binds him 
for ever. after the Ps on which it is found, and admits of no Traverſe 
ut 5 

falſe Preſentment againſt the Jurors, the ſame Day on which the Indict- 
ment is found, 5 it en agreed, That no Inſtance can be ſhewn of 


any ſuch Wu!  brojpght : But if the Preſengment congarn 


? wy 
0 With got repairing ſuch 
A _LgnW be bound ro. repair: by the Tenure 
of bis L x ſeem hat he may -remoye it imo che King's 5, 
Bench nt eraverſe | It; but nor X ir barely char ze his Perſon, as fer dig- 
ging a Dicch in the High way, oc not ape e Branches of his Trees 
hanging over it, ems, That a Man may in like Man- 
ner traverſe an Indie wholly our of the Juriſdiction 
of a'Court-Leet; as of. an Aſttay or Nr > out of the Preeinct of 
ir, or of the Non Appearance of a Perſon at 
* the Precine of it. Bur if the Afﬀra 
of the Lect, it ſeems, - 


39 55 That he ma 


Allo it 


© Leer, Hall have no Trayerſe 10 a f Preſentment for not appearing at it. 
$28, 77, But it ſeems certain, That ar this Day, 
nor Leet, have any Power to try an 
more fully ſhewn, Seck. x3. But it is certain, That the Juſtices of Peace 
may by Ee of the abovementioned Statute of 1 E. 
dicted of Felon 125 before the Sheriff” in his T orn: Ifo it 
may try a Pet 
verlable at Common Law, but that thi haye no Power to 
verſe of any other Indictment in the Torn; for that rhe Words of the 
Statute are only, That they may award Proceſs on am f fuch [7 
they had been taken before themſel ots, and alſo arraign and deliver the Perſons 
indicked, which muſt be intended of thoſe indicted of Felony, who only 
are ſaid to be arraigned, And that Perſons indiffed* Ui 1 2 
Fines, &c. by ibeir iſeretion, without 1a ing, That the at be tried; 
which it ſeeins to be implied, Thar Perfons fo indicted fhall be * 
they uſually were before” in the Torn, and ſtill are in the Le 
in ſome Caſes without * farvher Trial,” as is v OE Ty en in the 
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Keilw. 71. der has been, committed, with a beau dan in one's Hand; or being 


Poult. 13. 2. 4 
He C — found in 8 Poſſeſſion of any wichout being able to 


% 


_ ©2. laſt. no give a probable Ae d honeſtly by ont? s Nel 05 crit ah | 


Seck. 13. 5. The behaving one's ſelf in ſüch Manner as betrays a Cons 
12 Co. 92. ſcioulneſs of Guilt ; as h where a Man being charged with a Treafnior . 
Ab Fork Felony, ſays nothing to it; but ſeems tacitly by his Silence to own/himſelf 5 


2 J., Guilty; or where a Man accuſed of any fuch Crime, upor rant. ons 

1 | Warraac is taken out againſt him, doth abſ orb ene 
H. f. C 91. | Sed, 14. 6. The being i purſued by an Hoe and Cry! ee len 

12 Co 9h Ste. 15. As to the e Particular, viz. By eee on muſt 


Moor 600. pl. be ſuſpected, upon ſuch. an' Arreſt for Suſpicion ; it ſeems to be k agreed, . 


Fitz. Cor. 24. every Perſon; that no Cauſeso of Suſpicion whatſoever, let the Number 


E 
View Feb. nocent Man, by one who, is notchimſelf induced by them to ſuſpect — TO 
252 to be guilty, whether reg. = ſoch Arreſt of his own Head, or in Obe- 


2 7 dience to the Commands of a private Perſon, or even of a Conſtable. 


 H.P.C.gt. Sect. 16. As to the third Particular, viz. Whether any ſuch Cauſe of 


W. e Suſpicion will, juſtify an Arteſt where no Treaſon or Felony at all hath 

16. 2, been committed, or dangerous Wound given: It is holden in ſome ® Books, 

J b. That none of the abovementioned Cauſes will in any Caſe juſtify the ar- 
reſting a Man for the Suſpicion of a Crime, Where in Truth no ſuch Crime 


Id. 4. 20.8. 


20 E. 4. 6. b. hath been committed either by him or any other Perſon whatſoever. But 
Cie. H. 4% howſoever this Rule may in general be true, it ſeems verychardly maintain- 


H. P. C. 5. able in the Caſe of the Arreſt of an innocent Perſon upon a Hue and Cry 


12 Co 92. levied againſt him, in ſuch'a Place' where his Charactet is unknown, and 


2H. 7b. wich ſuch other Circumſtances,” chat the People of the Country have no 


2 H. 7. 15. b. 


16.2. Reaſon to preſume it groundleſs; for in ach. Caſes, it would be a great 


1 * 057 oa Inconvenienceto diſcourage Perlons from following a Hue and Cry, with that 


Cro.Jac.194. Vigour and Diligence, which. the Law expects, and the Publick Good re- 
we C. 91. quites, by making them liable to an Action if it ſhould in the Event prove 
27 II B. 23 . to have been levied without ſufficient Cauſe, which they cannot take Time 
8E. 4 3. b. to examine without delaying their Purſuit: And ſince the Perſon injured 
Pe Tiaib by ſuch an ill: grounded Hue and Cry, has a, good Action againſt him 
N her raiſed it, there ſcems to be no Neceſſity, MY he ſhould alſo have a 


29E. 3. 39. Remedy againſ} another. And this Opinion ſtems to be the more plau- 


2 Ro! Abr. ſible, for that among the n Books o cited to maiotain the contrary, P that 


p 85 39. which alone doth ditectiy affirm it, ſeems 10 go upon an Argument ma- 
1 4 AG nifeſtly inconclufive ; for it lays, That an Hue and Cry is nat a ſufficiene 

*2 Inſt. 173. FREIE: to arreſt a Man 2 be done, becaule the Words of 
nnn nba rn the | 


; 


Chaps. Off Alte ly private Payſon, 77 1 
the Statute of Weſtminſter 1. cap. 9. are, That all Men ſhall be teady up- 1 * 
on Hus ang Cry to arreſt Felons; but where no Felony is done, therecan © FR 
be nd Felon, c, te Which it may de replied, That this Argument, if ir 
prove any Thing, proves that none but Felons can be arreſted on a Hue EK = 
and Cry, which ſeems to be manifeſtly. falſe ; for it is agreed by all the T « 

Books, That if a Felony be actually committed, an innocent Perſon on 

whom a Hue and Cry for it is levied, may lawfully be arreſted: Allo 

there ſeems. to be no Doubt, but that he who! barely: attempts to rob a 

Man, or who dangeroully wdunds him, may ſafely; be purſued and taken vide fur: 

by a Hue and Cry, and yet there is no Pretence to call ſuch a Perſon a Felon. S. dt. 4, 8 
Sec. 17. And if it be granted lawful to arreſt a Man on a Hue and — 
Cry where no Felony hath been committed; from the like Grounds it 

ſeems alſo to follow, That it is lawful to arreſt a Man on the Warrant of 
a Juſtice of Peace, where no Felony hath. been committed; but this 
Point ſhall be more fully conſidered in the next Chapter. 


+ 


Sec. 18. As to the fourth Particular, viz. In What Manner an Arreſt 
for ſuch Suſpicion is to be juſtified in Pleading; it ſeems to be certain, 
That whoever would juſtify the Arreſt: of an innocent Perſon, by Reaſon 
of any ſuch Suſpicion, muſt not only ſhew that he ſuſpected the Party 


ahimſelf, but muſt alſo ſet forth the b Cauſe which induced him to have ſuch N ſupra 
a Suſpicion, that it my appear to the Court to have been a ſufficient » z inf. «4. 
Ground for his Proceeding: Alſo it ſeems © certain, . That regularly he Finch 340. 
ought expreſsly to ſnew, that the very ſame Crime for which he made E f 5 . 
the Arreſt, was actually committed. But 4 if a Man have ſeveral Cauſes "Irs . 62. 
of ſuch Suſpicion, he is not bound to inſiſt upon ſome one of them on- 7 *7.+ 35. * 
ly, but may alledge them all; for that the Replication De ſan tort demeſne, 2 H.. 22. 
anſwers the whole. And e where a Man a another, who is actually Cro. Jac. 194. 
guilty of the Crime for which he is arreſted, it ſeems, That he needs not © = 1 
in juſtifying it, ſet forth any ſpecial Cauſe of his Suſpicion, but may ſay 17 E 3 
in general, that the Party feloniouſly did ſuch a Fact, for which he ar- rh 62. 


| 1 e . n Z 
reſted him, GG. 2 II. 7115 


Sett. 19. As to the arreſting of Offenders by private Perſons of their 1. 
own Authority, permitted by Law for the Prevention of Treaſon or Felony pff. 
only intended to be done; it f ſeems, that any one may lawſully lay hold. Impriſonm. g. 
on another, whom he ſhall ſee upon the Point of committing a Treaſon or Fe- 9 E. 26. b. 
lony, or doing any Act which would manifeſtly endanger the Life of ano- 65 In 
ther, and may detain him ſo long till it may reaſonably be:preſumed, 
that he hath changed his Purpoſe ; and upon this Ground it 8 ſeemeth to . popham 12. 
be the better Opinion, That not only a-Conſtable,' but any private Per- 13. | 
ſon, who ſhall ſee another expoſe an Infant in the Street, and refuſe to 2 15 5 
take it away, may lawfully apprehend and detain him, till he ſhall con- F 
ſent to tabs M q q œRQqtt ðĩð o ww» 
Seck. 20. As to the Arreſt of Offenders by private Perſons of their 
own Authority, permitted by Law, for inferior Offences; it h ſeems clear, Se B. i. Ch. 
That regularly no private Perſon can of his own: Authority arreſt ano- 50 N 
ther for a bare Breach of the Peace after it is over; for if an Officer can i Latch. 173. 
not juſtify ſuch an Arreſt, without a Warrant ſtom 2 Magiſtrate, ſurely 4 H. 7. 18 f. 
4 fortiori, a private Perſon cannot: Yer it is holden by i ſome, That any pri- Nur, 4 H. 7. 
vate Perſon may lawfully arreſt a ſuſpicious Night - walker, and detain 1. b. . . 
him till he make it appear, that he is a Perſon of good Reputation. Allo 1 1 
it hath been k adjudged, That any one may lawſully apprehend a com: 1 Jon. 249. 
mon notorious Cheat, going about the Country with falſe Dice, and Cre. Cs. 234: 
being actually caught playing with them, in order to have him before a f.. C. "igh 
Juſtice of Peace; for the publick Good 5 the utmoſt * 
2 . e | Fl OE Bac Red ab of 
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of 640 ach Perfons, add the .reſttaining of 3 arroſting | 
them without a Warrant from à Magiſtrate, would often give tbem an 
ing: And ſrom tile Reaſon of this Caldic it ſeems e fol-. 
low, Thar the Arreſt of any other Offenders by priynte Perſons, for Offences 
in like Manner ſcandalous and prejudicial to the © Publick, may be juſtified. th 
Seck. 21. As to Arreſts of ſuch Offenders by (private Perſqny, having 
2a Warrant from 'a Juſtice of Peace permitted by Law, there is no Doubt 
but that where the Law authori zes Juſtices bf Peace todirect their Warrant? 
10 ine che Extuutiog-ef. them by them. : 


general point of this Chapter 


1. "EW Ys "whac Calts 


As to the ehird 


the Arreſts of Offenders by private Perſons are rewarded by Law, I ſhall 


give a ſheer Account of the Sratures EY Marr, in ape rg 


onvicked; and in Caſe any Diſpate ſhall avife, buween1tht Perſons fo 
ing any the ſaid e and Robbers Unching their Right ta the (4 


That then the ſaid Fudge or Juſtices ſo reſpettively certifying, ſhall by their ſaid | 


Ag % 209 Mr i 3s H vw: Walamnard e him 45 
them till he or they be convicted of am Nobbery, commititil in or 


where ſuch Robbery amd Conviction ſhall be, 'without pay Jing Of 
for every ſuch Offender ſo tonvithtd 40 l. within ome Mo 


1. To Robbers'i in Bi 8 al erp. oc 5 in camo] 
2. To Cothrrlbterl, and: Cs af the: Goin. 03-88; i 5 E 
. To$hoptifters, and orher Offenders of like Nature. * 
4. To Bur Burglars __ felogious Breakers of Houſes. | 


WY 22. And firſt 2s to Robbers in Highways it is el dy | 
4® 5 NV. & M. 8. That whorwer ſhall apprehend and take ume or more Thief or 


way, P aſſage, Field, or open Place, ſhall receive from the 2 J ot Co i of ro a 


for the | ſame, : 
. Gonvidion 


and Demand thereof made, ty — 4 Certificate 10 the ſaid Sheriff under the 


Hand or Hands of the F Jugs or Fuſtices before vhm ſach- Felon br Felons * 
ebe na. 


d Remard, 


Certificate dirt#' and ippoint the ſaid Rtward to be paid: in th Ws an Pro- 


portions as to them ſhall ſeems juſt and reuſonaule. And if any foch Shertf, ſhall 


die or be remobed before the Expiration of one Month after — Convidtion ans 


Demand made, That then the next Sheriff | ſball p pay the ſame within one Mouth 


l after Demand and Certificate broaght as aforeſaid s And And the Sheriff making De- 


fault in paying the ſaid Sum, ſhall forfeit double us much. 


Selb. 23. And it is farther enacted, I hut if am Perſon ſhall be killed by 
any ſuch Robber in endeavonting to apprebend, or 8 ding ' Purſuit after him, the 
Extcntors or Adminiſtrators, & c. of ſuch Perſon ; ſhall receive 40 l. from the 
Sheriff, & c. upon Certificate ak under. the Hands and Seals of the Judge | 
or Juſtices of Aste for the County where the Fact was gant, or the two. next Ju. 
flices of the Peate, af. fach Perſen being fo killed, which Gertificate the ſaid 
Judge or Faſtices, upon ſufficient ry before theas ane ate immediately regu: 
red to give without Fee or Re | 

Seck. 24. And it is farther cuacted, The. every Ne who ſhall þ tale, 


 apprebend, proſecute, or con vit ſuch Robber as. oforefaid, Pall have as 4 farther 


Reward, the Hor 
that ſhall be taken with bim; auy their Majeſties Right or Title, Bodies Politick 


ſe, Furnimre an Arms, Money and other Goods of ſuch Robber, 


of Corporate, or the Right or Title thereants of the Lord of any Manor or Fran- 


| thiſe, or of him or them leülling or letting the ſame to Hire 5 any ſuch Robber 
notwithſtanding: Provided, I hat this ſhall not be extended to take away the 


Right of any Perſon to ſuch Horſes, Furniture, and ane Money er other Goods, 


: whom the ſame were _ * b 
1 5 1 Sie. 2 5. | 


4 


8 


Chap. of bbs / by public Of 5 
. * 3 As to Counterfeiters and Clippets of the Chin, 
it is enacted by 6 7 Gul; 3. 17. That — th ball epprthend any Pe 
who ſhall counterfeit any f the current Coin f this Realm, or for Lurre up, 


waſh, file, or othermiſe diminilh the ſame, or fhall cauſe to be Boks ht into the He- 
Am any Clips,” falſe; or counterfeit Coin, and proſccute ſuch Poſen 70 . 


ſhall have from the 8 eri F the County where leb co ; a7 fon hk al be, 2 SK 


Potnds 2 the Fan, barg 5 Certificate, & e. ; 
Seit. 26. Thirdly As to Shoplifters, the. it is ended by 10S 
11 3. The n 2 ſhall Take and proſecute to Convi@ion, 5 Perf 
who by'Night er Day, ſhall in any Shop bop, Warehouſe, Coach-houſe vr Stable, 
vately und feloniouſly fteat any G, War, or Merchandizes, of the Valut of 
| F's.' (ohough fach Shop, Lee. were wot brolen, and though no Perſon were in 
ſuch Shop, &c.) or ſhall affi if, hireg or caged any Per ſon to commit. ſuch Of- 
fence, ſhall have a Certificate theredf Gratis from the Fudge or Juſtices, r. 
preſing the Pariſh or Place where ſuch Felony was commitied; 38 if any Diſpate 
pal happen about the Right to ſuch Certiffcate, the Fudge or Juſtices [7 direct 
and —— — ſaid Certificate into ſo many Shatts, to be divided among the Per- 
ſons vhevein concor neu, as to the ſaid Fudge, & e. ſpall ſeem reafonable, which Ger- 
tificate (before any Benefit has been made of it) may be once afſiened over, and 
wo more, and the original Proprietor or Aſſignee 2 by Virtue thereof, be di 1 
charged from all Patiſh and Ward Offices, 225 the Pariſh or Ward mberemp t 
Felony was committed; and the ſaid Certificate ſhall be enrolled by the Clerk of the 
8. of the County, fer the Fee of ont Shilling : And in Cuſe any Perſon hap- 9 
pen to be ſlain by any ſuch Felons by . to apprebend them, bis Exec. 
17. &c. ſhall "Sep the like Reward,  &c. © 
Stec. 27. Foutthly, As to Burglars and ſelonious Brojkers of Houſe, 
it is enacted by 5 Aune 31. That every Perſon who Pull take any one gui) 
of Burglary, or the felonious breaking and entring am Honſe in the Day. time, and 
| proſernte them 10 Conviction, ſhall receive above the Reward given by the abvve- 
mentioned Statute of 10 & 11 W. 3. the Sum of 40 l. within ohr "Month after 
ſuch Convidion; concerning which the ſame Rules in Effect are pr eleribed, 
as are provided by the abovementioned Statute of 4 G. 5 . 3. 8. con- 
cerhing the en of 4⁰ !. to be yu 10 thoſe : who tall * * 
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RRESTS' al Offenders by publick Officers, ate 1 by venue 
As of Proceſs from ſome Court of Record, or without ſuch Proceſs. 


Arreſts of this Kind by Vertue of ſuch _—_ ſhall be confdered 
hereafter in their proper Place. pk as 


| Areſl by publick Officers withour ach Proceſs, are either. 


1. By Watchmen. | 

2, By Conſtables 
3. By Bailiffs of Towns, or 
4. 15 J — of Peace. 


K $8, I. 
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Seck. 1. But before I conſider the Nature of each cf t. 


be juſtified by a private Perſon, in every ſuch Caſe, 4 fortiuri it may be juſti- 
fied by any ſuch. Officer. As to Arreſts by Watchmen, I ſhall fieſt pre- 


miſe in what Manner Watch is to be kept in every Town, and then hall 


ſhew the Power of the Watchmen. ee 


* 
1 


* 


Red by the Statute of Wincheſter, Ch. 4. That from thenceforth all Towns be 
kept as it had been nſed in Times piſſed, That is to wit, from the. Day of Aſcen- 
ſion unto the Day of St. Michael, in every Cit fix Men ſhall keep at every Gate, 
#n every Borough twelve Men, in every Town for or four, according to the Number 


H Inhabitants of the Town, and ſball watch the Town continually all Night, from 


1 Cro.E1.204. 


v vide Co. 
Lit. 70. 2. 
© Cro. E1.204. 


the Say. ſerting 10 the Famri ;, gin IS Rs on nt ER ORR 
Seck. 3. And it farther enacted by g H. 4. 3. That the Watch to be made + 

upon the Sea. Coaſts through the Realm, ſhall be made by the Number of the 
People in the Places, and in Manner and Form as they were wont to be made in 
Times paſt, and that in the ſame Caſe the Statute of Wincheſter be obſerved and 
kept ; and that in the Commiſſions of the Peace this Article be put in, That the 

Juſtices of Peace have Power thereof to make Inquiry in their Seſſions from Time to 


Time, and to puniſh them mhich te found in Default after the Tenor of the. ſaid - 


Seck. 4. It hath been reſolved, That a Stranger who is not an Inha- 
bitant of a Town, à cannot be compelled by Vertue of the ſaid Statute of 
Wincheſter to keep Watch in it; but it ſeems. to be agreed, That every 

Inhabitant is bound to keep it in his Turn, or to b find another ſufficient 
Perſon to keep it for him; from whence it follows, That he is indictable 
for a Refuſal: But it is e not agreed, That he may be committed by the 
Conſtable till he conſent tò do his Dury, 

Seck. 5. As to the Power of Watchmen, it is farther enacted by the 


| Lid tente of Gelee, Ch. 4. That if an Stranger ds pas f the Watch, 


they ſhall levy Hue and Cry upon them, and ſuch as keep the Town ſhall follow 


* mode) . - = — 


he ſhall be arreſted until Morning. And if no Suſpicion be found, he ſhall go + 
quit ; and if ” find Canſe of Suſpicion, they ſhall forthwith deliver bim fo 5 =o. 
Sheriff, and the Sheriff may receive him without Damage, and ſhall keep him ſafe- 
ly until he be acquitted in due Mannir. And if they will not obey the Arreſt, 


with Hue and Cry with all the Town and the Towns near, and ſo Hue and Cry 
ſhall be made from Town to Town, until that they be taken, and delivered to the 
Sheriff as before is ſaid : And for the Arreſtments of ſuch Strangers none ſhall be 
antihed. AN, 1 225 mn LO ia | „ „ | 
" eck. 6. It is holden, That this Statute was made in Affirmance of 
the Common Law, and that every private Perſon may by the Common 
Law arreſt any ſuſpicious Night-walker, and detain him till he give a 
good Account of himſelf, as hath been more fully ſhewn in the precgdenc_ 
Chapter, Section 20. pi MME Tre 2g wh 


Secondly, As to ſuch Arreſts by Conſtables, I ſhall endeavour to ſhew, 


1. How far they may be juſtified by their own Authority. bare) ah 

2. How far by Vertue of a Warrant from a Juſtice of Vegce, Fn 
Set. And firſt, As to the juſtifying of ſuch Arreſts by the Conſtable's 
own Authority; it ſeems difficult to find any Caſe, wherein a Conſtable © 
is impowered. to arreſt a Man for a Felony committed or attempred, in 


which a private Perſon might nor as well be juſtified in doing it ; Bur the - 


; reſt may 1 | 


Town, it is ena. 


5 
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Crompr. 


hat if a Conſtable after he hath arreſted the Party by Force of any 749. . 


ca 


C 75 may afterwards. upon his Return to the Priſon be kept by the She: - 
take Advaeze of the Eſcape againſt the Sheriff; ſurely 4 fortiori,upon 
an Arreſt for a Crime, in which Caſe it is to be preſumed, that che Pube - 
lick Good requires that the Party be brought to Juſtice, it ſhall likewiſe - _. 

be lawful co detain a Perſon returning to the Officer after ſuch an Eſcape: * 
However as the Law ſeems 2 not to. be ſettled in Relation to ſuch an « % 1 Dias 
Eſcape after an? Arreſt by. Vertue of civil Proceſs ; ſo neither doth it Abr. 633; 
ſeem to be clear in Relation to an Eſcape after an Arreſt by Force of Pl 7 635. pl. 
ſuch a Warrant from a Juſtice of Peaacgece. JI 


14 ae ee 44444443 ods 2pact - 

Seer. 10. But it ſeems clear, That a Conſtable cannot, juſtify.any he , ot. : 

reſt by h Force of a Warrant from a Juſtice of Peace, which expreſsly ap- Kt 26. 
pears in the Face of it, to be for an Offence whereof a Juſtice of Peace | 
bath no Juriſdiction, or to bring the i Party before him at a Place out of Cos s - 
the County for which he is a Juſtice. But it ſeems, That he both may 1 
and ought to execute a general Warrant to bring a Petſon before a Juſtice * Crompt. 

of Peace, to anſwer ſuch Mattets as ſhall be ohjected againſt. him on the . !. 

Part of the King; fot that the Officer ought to preſume, That the Juſtice 

| hath a Juriſdiction of the Matter, which he takes k Conuſance of, unleſs * Dale, cap. 

the contrary appeat ; and it may often endanger the Eſcape of the Party to 7 

N e Y os make | 
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Dult esp. 117. make known the Crime he is accuſed of. But it ſeems to be very 


Daft cap. 117. the Effect of a hundred blanl LI ie os a ae EE 
Crompt. 1 Fe#. 11. Vet perhaps it is the bettet Opinion at this Day, That any 


148. | 
- Dale. Juſtice, 


Co. E. 136. Jony, before any Indictment hath been found againſt the Per 
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C che Executign of a general Warrant to 
Cro. Jac. $1, Tearch for Felops or ſtoln 


ods, becauſe ſuch Warrant ſeems to be ille- 


x o 


H. P. C 5. Bal in the very Face of it; for chat it would be extreamly hard ro leave ir 


8 the Diſeretion of a common Officer to arreſt what Perſons, and ſearch 
1 ſee »Pre- hat Houſes he thinks fit: And if a Juſtice cannot legally grant a blank 


it up, ſurely he cannot 1 75 ſuch a general Warrant, which might have 5 


, Date, Warrant for the Arreſt of a fingle Perſon, leaving it to the Party to fill 


114. 


Oonſtable, or even private Perſon, to whom a Warrant ſhall be directed 
cop. 118. from a Juſtice, of Peace to arreſt a particular Perſon for Felony, or any 
we 15 other Miſdemeanour within his Juriſdiction, may lawfully execute it, 


& 15, whether the Perfon mentioned in it be in Truth guilty or innocent, and 


* ‚ ? LN 4 ; 1 ü SLY * | | © $4 75 . 
Losct 4 alf. whether he were before indicted of the ſame Offence or not, and whether 
11. b. c. 93, any Felony were in Truth committed ot not; for however the Juſtice him- 


94  felf may be puniſhable for granting ſuch a Warrant without ſufficient 
Grounds, it is reaſonable that he alone be anſwerable for it, and not the 
Officer, who is not to examine or diſpute the Reaſonablenels of his Pro- 


ceeding; and therefore it ſeems that the old Books, (cited in the fore- 

| oing Chapter, Se&. 15, 16.) which ſay generally, That no one can ju- 
1 f an Arreſt upon a Suſpicion of Felony, unleſs he himſelf ſuſpect the 
Party, and fd? rhe Felony were in Truth committed, ought to be in- 
tended only of Arreſts made by a Perſon of his own Head, or in Obe- 
dience to the Command of a Conſtable, or other ſuch like miniſterial 
Officer, and not of ſuch as are made in Purſuance of the Warrant of a 


Dit cap. 118, juſtice of Peace; for inaſmuch as it ſeems to have been the conſtant and 


6 Mod. 279. allowed Practice of late, to make out Warrants on the e Fe- 

out ſon ſuſpected 

Leon. 187. and the ſame ſeems to be countenanced by 1 & 2 Ph. & Mar. 13. and 
2806073 Ph. & Mar. 10. which direct ia what Manner Perſons brought be- 

fore Juſtices of Peace upon Suſpicion, ſhall be examined in order to their 


4 Inſt. 177. being committed or bailed ; and ſince the ancient * Opinion, That a Ju- 


14 H. 8. 16. ſtice of Peace cannot make out a Warrant againſt a Man for Felony, who 


Dr 18. has not been indicted before, hath been b contradicted by conſtant Expe- 
Bro. Faux tience; and ſince in the very ſame Report in which this Rule is laid 
IN down, That a Juſtice of Peace cannot make a Warrant againſt a Perſon 
4 21.7.3. pl. Who has not been indicted; it ſeems nevertheleſs to be agreed, That ſuch 
9. 15. pl. 1. a Warrant is a good Juffification for the Officer; and ſince none of the 


4.7.2.9 d Books cited by Sir Edward Coke to maintain the contrary Opinion men- 


H. 7.4 5. 3 | mT 
* H. 7.7 bi tion the Cale of an Arreſt by force of a Warrant from a Juſtice of Peace, but 


2% H. 7. 12. generally relate only to Arreſts by private Perſons of their own Authority, | 


2 4. J b. or by the Command of a Conſtable ; and ſince too the : Caſe, which is 


9 E. 4. 26. b. fulleſt to the Purpoſe, wherein it is reſolved, That an Arreſt of a Perſon by 


oh Phe che Command of a Biſhop for ſaying, That he was not bound to pay 
23 E.. 9. a. Tithes, could not be juſtified by Force of the f Statute, which authorized 
13 E. 4. 3. Biſhops to arreſt Perſons for Hereſy, for which this Reaſon is given among 
Dye zs. others, That the Biſhop himſelf could not juſtify ſuch an Arreſt, and 
* 16H.7. 17, Conſequently could not authorize another to make it; it may be anſwered, 
21H. cb. 13. That the Reſolution in that Caſe doth not wholly depend upon this Rea- 
ſon, but rather perhaps upon theſe, that the Biſhop's Command was by Pa- 
rol only, and not by Writing, and that the Statute gave him no Juriſ- 

diction over Points not Heretical; and that the Power of l | 
e | ">," * 


— — 


} 


Perſons for meer Matters of Opinion ought to be ftridly conſtrued: And a 
farther, ſince the Party injured hy an Arreſt on a Juſtice s Warrant, hath Cro. El. 130. 
à good Action againſt the Juſtice who granted it, if he did it maliciouſſy 0a. 187. 

of his own Head, in order to oppreſs or defame the Party, without any | 


probable. Ground of Suſpicionz and therefore there is no Neceſſity of gi- 
Ling a farther Remedy againſt the Officer who obeys the Warranc : And 
farther, ſince it is in general a great Diſcouragement to Officets, to ſub- 
ject them to Actions for endeavouring to ſerve the Publick, by paying 
Obedience to the Precepts of thoſe whoſe Officers they ate; it would 
certainly be very difficult at this Day, to maintain an Action againſt them 
for any Arreſt of this Kind, unleſs the Warrant appear to be for a Mat- 
ter whereof the Jultice has no Juriſdiction. It ſeems indeed to be holden co, juc. 87. 
in Broucher s Caſe in Crate s ſecond Report, That where an Officer arreſts 
a Man by Force of a Warrant from à Magiſtrate, pro certis Caufis, without 
ſhewing any Cauſe in particular, he cannot juſtify himſelf in an Action 
| de againſt him for ſuch Atreſt, without ſetting forth the particulax 
Cauſe in his Plea; and yet in this very Report it ſeems to be allowed, 
That ſuch a general Warrant is good; and if fo, it ſeems ſtrange, Thar 
the Officer ſhould not be juſtified by ſetting forth the Truth of his 
Caſe; ſince if there were no good Cauſe to juſtify the granting of rhe 
Warrant, the Magiſtrate ought to anſwer for it, not the Officer. 
Seck. 12. Thirdly, As to fuch Arreſts by Bailifls of Towns, it is 
enacted by the abovementioned Statute of Wincheſter, Ch. 4. That in great 
7 owns being walled, the Gates ſhall be cloſed from the Sun- ſetting until the Sun- 
riſing, and that no Man do lodge in the Suburbs, M any Place ont of the 
Town, from nine of the Clock until Day, without his Hiſt will anſwer for him: 
And the Bailiffs of Towns every Meet, or at the leaft every fifteenth Day, ſhall 
make Inquiry of all Perſons. being lodged in the Suburbs, or in foreign Places of 
the Towns; and if they do find any that have lodged or received any Strangers 
or ſuſpicious Perſons againſt the Peace, the Bailiffs ſhall do Right therein, And 
ſurely it cannot be doubted, but that by Force hereof ſuch Bailifls may - 
lawfully arreſt and detain. any ſuch Stranger, being found under pro- 
_ Circumſtances of Suſpicion, till he ſhall give a good Account of 
himſelſ. 555 %ͤ; ü al vo 2 85 
Sec. 13. Fourthly, As to ſuch Arreſts by Juſtices of Peace, I ſhall 
firſt take it for granted, That where-ever an Arreſt of this Kind b 
a private Perſon, or inferior Officer acting of their own Authority, is H. P. C. 93, 
either permitted or enjoined by the Law, in every ſuch Caſe, 4 fortiori, 
ſuch an Arreſt by a Juſtice of Peace in Perſon, is alſo permitted or en- 


7 
A 
£38 


7 Arreſts by the Command of juſtices of Peace, 'as ſuch, ate nes; 


. By Parl. 
>. By Warrant. 


Seck. 14. And. firſt; As to ſuch Arreſts by Parol, it ſeems, That any 
ſuch Juſtice may lawfully by Word of Mouth, authorize any one to ar- = 
reſt another, who ſhall be guilty of any actual Breach of the Peace in his Dalc.cap.117. 

Preſence, or ſhall be engaged in a Riot in his Abſence, as hath been more . 
fully ſhewn in the firſt Book, Ch. 65. S. 16. e 
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Dalt. cap. 1170 
12 Co. 130, 
131. 


Dult. cap. 117. 
Bro. Peace 6. other Miſdemeanour, cognizable only by a Seſſions of two or more Ju- 
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We 9 5 1 Cite a | Warrant for ach an e Arteſt may tk fu hy be | 
made by ſuch a. Juſtice.” Ces r 33 x, Y 5 6 x | * 264 
2. In what Form it ought to be made. e 1 5 een ee 
* + How it is to be executed. TO m7 5 


As to > the fit Point, 1 ſhall conſ det; ann 


Pas 
2 e 
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2. 8 what r ceng Tt we 

10 Seck 1597 404 firſt as to o the Offences for which ſuck 2 weden thy 
be granted, there ſeems. to be no Doubt, but that it ma be lawfully. 
gtanted by any Juſtice of Peace for Treaſon, Felony or Pranmnire, or 
any other Offence againſt the Peace, as hatii been more fully ſhewn in 
the Chapter concerning Juſtices of Place: Alſo it ſeems clear, That w here- 
ever a Statute gives to any one Juſtice” of Peace à Juriſdiction over any. 


Offence, or a Power to require any berſon to do a certain Thing ordain- 


ed by ſuch Statute, it impliedly gives a Power to every ſuch Juſtice to 
make out a Warrant to bring before him any Perſon accuſed of ſuch Of- 
fence, or compellable to do the Thing © ordained. by ſuch Statute; for 
it cannot but be iwfEnded, that a - Statute giving a Perſon Juriſ: 
diction over an Offence, doth mean alſo to give him the Power inci- 
dent to all Courts, of compelling the Party to come before him. And'ir 
would be to little Purpoſe/to authorize a Man to require another to do a 
. if it were to be underſtood that the Perſon authorized: had no 
Power co compel the Patty to come before him as ths he 
Sect. 16. But it ſeems, That antiently no in juſtice of Peace: Dy 
legally make our a Warrant for an Offence az/ainſt a Penal Statute, or 


ſtices; for that one ſingle Juſtice of Peace hath no Juriſdiction of ſuch 
Offence, and regularly thoſe only who have a Juriſdiction over a Cauſe 


6 Mod. 179. can award Proceſs concerning it. Vet the long, conſtant, univerſal,” and 


H. p. c. 


4 Inſt. 118 b. 


6 Mod. 179. 
Qui re Dalt. 
111 
Con. ” H.8. 
16. 


uncontrolled Practice of Juſtices of Peace ſeems to have altered the 
Lay in this particular, and to have given them an nee, in Relation 
to ſuch Arreſts, not now to be diſputed. 
Seer. 17. But I do not find 7 y good Amborky,” That a Juſtice We. 
juſtify ſending a general Warrant to ſearch all ſuſpected Houles in 8 5 
ral for ſtolen Goods, as hath been more ſully ew” YG, to | 
Scck. 18. Secondly, As to the Evidence on which ſuch a am 3 
to be granted, it ſeems probable, That the Practice of Juſtices of Peace 
in Relation to this Matter alſo, is now become a Law, and that any Ju- 
ſtice of Peace may juſtify the granting of a Warrant for the Arreſt 
of any Perſon upon ſtrong Grounds of Suſpicion for a Felony or other 
Miſdemeanour, before any Indictment hath been found againſt him. Vet 


inaſmuch as Juſtices of Peace claim this Power rather by Connivance, 


than any expreſs Warrant of Law, and ſince the undue Execution of it 
may prove ſo highly prejudicial to the Reputation as well as the Liberty 
of the Party, a Juſtice of Peace cannot well be too tender in his Proceed- 
ings of this Kind, and ſeems to be puniſhable not only at the Suit of. the 
King, but alſo of the Party t if he grant any ſuch Warrant 

3 _  groundleſsly 


227 . 
pus 48 151 
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ndlefsly nenn kiets a. bable Cauſe as mis hr Ceo, Bl, 
6 candid and impattial MA to fuſpect che Patty 70 be ley,” Ns rare 
19. And ſinee both Co and Malt "ou to:difagprove 
granted upon Suſpicion, and the old Books! ſem 
Aid alb Arreſts for the Suſpicion of Felony made by 5 = Beleg 
— whatſoever ercept che very Perſbn who bach the Sufpicibn; it is der- 13. | 
rainly. 2 ſafe Way of Proceeding for him) Who hack the Suſpicion ion co fa 
make the Arreſt in his ptoper'Perſon;' and to geren Warranv from: a jules 
of Peace to the Conſtable to keep the Peace. „„ 
Sed. 20. And perhaps there may be this ee between che Wart 
rant of a Juſtice of Peace, forfſach Cauſes which he has nat Authoctytoͤoͤ 
heat and determine as Judge! without the Concurretice of bthers, Ane 
ſuch Warrant for an Otfence which he may ſo determine wichour the 
Concurrence of any other : That in the former. Caſe, inaſmuch as he ra- co E. 233. 
ther proceeds miniſterially than judicially, if he act cotruptly, he is lia - 1 Leon. 187. 
ble to an Action at the Suit of the Party, as well as to an Information at . 
the Suit of the King: Bur in the latter Caſe he is puniſhable only at the 1 Danv. Abr. 
Suit of the King, for thar * no n is liable to an Action for 179. Pl. 1, ,6. 
_ what he doth as Judge. 85 33 | Bs 


* Ld . y 
1 c * 


As to che ſecond Poli, vic. „ In * 8 doch a 8 is to be 
. made; * ſhall lax daun the following N e 


Sec 21. I, That a it ought to be under the Hand and Seal of he., 1 cap, 
Juſtice who makes it out. I” 
Se. 22. 2. That it bought to ſe forth the Year and Day wherein it 3 3275 we N 
is made, That in an Action brought upon an Arreſt, made b Vertue of it, » Date. cap. 
it may appear to have been prior to ſuch Arreſ. . | 
Se#. 23. 3. That it is Aae, but perhaps not neceſſary, in the Body af * 
the Warrant to ſnew the Place where it was made s yet it ſeems neceſſary cp. 11. 
the 1 a aer 5e in dhe Wai at leaſt if it be not let forth in 1 "Ok cap. | 
IEF SE 8 401 5115 A 0112 Genn 1 I Ea ; 8. 28 
Seck. 161 _ That i it may rin made eickawyi in 1 Name ok tho King 2 7 
or of the Juſtice himſelf, as appears from the Precedents above reſetted. to. 78 0 _ 
Se. 25. . 4 That if it be for the Peace or Good Behaviour, it is adt Supra Sec. 10. 
viſcable to ſer forth the ſpecial OCauſe upon which it is grantad; hut if it 
be for Treaſon or Felony, or other Offence: of an enormous Nature, ip is 
ſaid; That it is not neceſſary to ſet it forth; and it ſeems to be 3 Ae 
diſcretionary, than neceſſary Ge it forth in any Caſmſmee. et 13 
Seck. 26. 6. That 9 Warrant may be either general, no hring Bolt. e. 
che Party before any Juſtice of Peace of the een Fey Ka nnen 
him before the hate only who granted it. 89 $1. 3 
Seck. 27. 7. b That it may be directed to the Sheriff, Bailif For $:Co. 59 b. 


ble, or to any indifferent Perſon. by Name, who is no Officer; for chat — 
the Juſtice may authorize any one to be his Officer, whom he pleaſes to 117. 425 


make ſuch, yet it is moſt adviſable to direct it to the Conſtahle of the Cromp. 1. 


Precinct wherein it is to be executed; © for that no ocher re and 44 
a fortiori no private ee is ; compellable to ſerye it. 00 Salk 176. 
5 U 1 1 © Salk. 176. 


As to the third: Paint, uix, 1 what Meakcy ſack Whreant:h ao b. 
25 cured, 1 ſhall | 0080 vow the enen e . f 


5:8. ad. l. Thas'« e e 
commonly known to de * and * n * own ra, ed 
3 nee 
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8 dc. | 


W here Doors may OY FRY opt, 


„ 8 ee not ſhew- cheir Warrant to the Part) ” a e j 


1 H 7 9. b. 
6 Co. N / 
| Nate 


| Date. cap. 11 7. 


. authorize others to execute it; but that every other Perſon to w 


lawfully aſliſt him. 190 5 
«2861 0. 3. That if a W be ily directed to all Conſta -. 


bles, no one can execute it out of his own reine but if it be directe 
to a particular Conſtable by Name, he 15 a execute i e mw Withe- EY 


> the heifit * the J 1 % f 8. 


"Salk. 176. 


Seck. rt 
1 and to this purpoſe I ſhill premiſe, That the Law doth never allow of ſuch 


* 27 A. 36; 
4 Iaſt. 177. 
J Co. 91, 92. 
| Date. cap. 78. 
H. P. C. 90. 
Fitz. Execu- 
tion AP 


2 27 Aſſ. 35. 
12 Co. 131. 

4 Inſt. 131. 

bd Moor 606, 
668. 


4 Moor. 606, 
668. 

Cro. El. 908. 
Yelv. 28. 
Dalt. cap. 78. 
re 233, 


f Dale. cap. 
22 & 78. 
| dag P.C.g0, 


Date. cap 78. 


13 E. 4. 9. a, 
* 7.b. 


the Sight of ir} bur that theſe and all other 1 whatſdever making an 


„ ought to acquaint the Party with the Subſtance of their Warrants, 

9 6 Y1 | ang that all-private:Perſons:to whom ſuch Warrants ſhall be directed, and 

ceuaen Officers if they be not ſworn and commonly known ; and even theſe, 1 1 
1 - they act out of Ng, own Precincts muſt ſhew their-Watrants, if demanded. 


Secl. 29. 2. That the Sheriff having ſuch Warrant directed to him, may : 
hom it is 


directed, muſt n execute 120 yet ; ſeems, That any . | 
"rn, . 


8 Dik cp b. 4 
Cromp. 170.b 
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ND now iy am to We wb in cb Caſes: it is ae 
to break open Doors in order to apprehend ofkendas; . 


* Extremities but in Caſes "of Neceſiry 3 and therefore, That no one can : 


juſtify the breaking open another's Doors to make an Arreſt, unleſs he 


firſt ſignify to thoſe in the Houſe che Cauſe of his coming, and Ong 


them to give him Admitrance. 


N ee, * 
ſheltered. in a Houſe, is denied quictly to enter into it, in order to 


But where a Peron tend to arreſt apo: who is 


rake him ; it ſeems generally to be agreed, That he may Juſtify'l break- : 


ing open che Doors in the following Inſtances. 


Sect. 3. 1. Upon a Capias grounded on an Indiftmene for any Crime F 
whatſoever, or upon a b Capias from the King's Bench or Chancery, to 
compell a Man to find Sureties for the Peace or Good Behaviour, or even 
upon a Warrant from a Juſtice of Peace for ſuch Purpoſe. == 
Sed. 4. 2. Upon a 4 0 vo LY or Copies pro fine, in an y Aden 
whatloever. 8, Mt 

Sect. Upon this: 6 Warrant of a J aftice of Peace. for the levying | 
of a de ie in Execution of a Judgment or Conviction for it ground- 
ed on any Statute which gives the whole, or but Part of ſuch Forfeiture 
to the King, and authorizes the Juſtice W the Peace to give ſuch Judg- 


ment or Conviction for it. 


Seck. 6. 4. Where a f Forcible Entry. or Detainer is either found by 
Inquiſition before Juſtices of Peace, or appears upon their View. 

Sect. 7. 5. 8 Where one known to have committed a Treaſon or Fe- 
lony, or h to have given another a dangerous Wound, is purſued either 
with or without a Watrant, by a Conſtable or private Perſon : But where 


one lies under a probable — only, and i: is not indicted, it ſeems the 
3 Ne | better | 


yer þ- 


45 bad: a 3 at this Day, That no. one can o juſtify the breaking. open fn p. 14 N. 
Doors in Otdet to apprehend. him. ag "98 
Sec, 8. 6. Where an b Aﬀeay . is 1 in an Houſs in the view or bis "Corda. 

1 Hearing of a Conſtable; or where thoſe who have made an Affray in his 1 2; pt 
Preſence fly to a Houſe, and arc immediately purſued by 1 and he is — 174 7 
E iſt 


not ſuffered to enter; in order ro ſuppreſs the Afiray in t Caſe, or or H. f. C134, 

to apprehend the Aﬀeay ers in either Caſe. e, e 
Seck. 9. 7. Where-ever a ©Perſon is lawfully arreſted for any Caile and Dult. 1 

afterwards eſca , and ſhelters himſelf in a Houſe. Bro. Faux | 


. 1 it is enacted by 3 & 4.546. I. Pat. 28; „ That upon any 6 OO 
Ry lanfi ul os TE, or Proceſs, awaraed to any Sheriff or other Officer, for the © p Mod. 175. 
1 1 0 opiſh Recnſant, ſtanding excommunicated for ſuch Reewſancy, it 74s 
| Page toni oil, F . to break open any Hosſe. „„ 
Seck. 11, But it hath been reſolved, That where Juſtices of Peace ES 
'by. Vertue of a Statute, authorized to require Perſons ro come before „ 
them, to take certain Oaths preſcribed by ſuch Statute, the Officer can- 
not lawfully break open the Doors of the Perſons who ſhall be named in 
any Warrant made in Purſuance of ſuch Statute, in order to be brought | 
before the Juſtices to take ſuch Oath, becauſe ſuch Warrant is not 
grounded on a precedent Offence ; neither doth it appear, Thar the Parry 
either is or will be guilty of any: But it ſeems clear, That if an Officer 
enter into any Houſe to ſerve any ſuch Warrant, and the Doors of the 
Houſe be locked upon him, being in ſuch Houſe, he or his Friends'may 
juſtify breaking them open, in order to regain his Liberty; for that even F- Ini. 52, 53, 
in the Execution of Civil Proceſs, the Law allows of the breaking _ * 9 


Dans in the like Circumſtances. | er 
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Set, 1. A x D now 1 am 98 FR in 9 Ringer, add in i whit 
I Caſes Offenders are to be bailed; as to which it is to be 
obſerved, That where-ever a Perſon is brought before a Juſtice of Peace H. P. c. 58. 
upon an Accuſation of Treaſon. or Felony, he mult be either bailed ot Crompt. 154. 
committed, unleſs it manifeſtly appear that no ſuch Crime was committed, 
or that the Cauſe for which alone the Party was ſuſpected, was totally 
2 in which Caſes OE: it is Hy. to — him without 


Bail. 


For the better underanding of the Natuts of Bail, 1 fall confider the 
following Points: CS. eee 
FO The Nh of Bail and Mainprize in a: ee 
Þ What ſhall be ſaid to be ſufficient Bail. 
3. The Offence of taking inſufficient Bail. | 
| 4 The Oflence of Staaeing it where it e to be denied. 


: « 
2 5 
18 


_ 8 — . « 2 
— — — — — - >< Ns rome eng INES - — 7 — — * _ 
Fs : — 2 — - © — A > : — nt . — — by 7 bs - — = >> 
3 8 Out 99 x( NI n — — , EET C Inorg” 7 oe” 95 "ea er er => 4 — > 0 I — 2 
q 6 On. —— ' Wyo wh * K E 1 x —— 
. . 
OY 


1 
ſy 
12 ] : 
F * 
if F 
111 1 
9 9 
74 1 
if * 
| 4 
6 is J 
11 
14 * 
f . 7 
i 
Fin. 
1 q 
* 1 "2 ; 
148 
. 7 4 * 
} 4 N 
IF 
£8 
Ye 
Lis 
11 
Fe 
4 = 
7 


tg 


* 5 
a Dale. cap. e ; 
. _ 
4 . e Y : s ; 


q / 
TI4. | , 
h * 1 


Bro Maine * | 
piriſe 89. Sec. 3. As to 


Coke Bail & Difference between Bail and Mainpriſe ſeems to be this, That a Mans 


g. l. that a Man's Bail are looked upon as his ? Gaolers of his own choofiog ; 
oe. 4 H. 6. and that the 8 Perſon bailed is in the Eye of the Law for many Pur pofes, 


hk. 63... 
b 1 Rich. 3.3. Seck. "Bs 


* J V * 
* * 0 N 4 * D 8 3 * & * 
; 2 P 7 * f * : 
2 1 4 * > : k * ; n * 9 
e „ | | | . 1 
5 3 \ „ ? 13 J . "Y "W- . 
| © 4 AA.” a ; , { — 1 
* . * * 1 of 5 - : : ' 2 Q YA 75 
1 « 8 * * 7 A 
- : s 1 h - . Way © 2 
5 ? * , 1 ih A : 
# a4 4 * , ; 25 ; } : - 0 4 2 J 7 
„ 131 . WK way. 
„0 r £4 „„ 1 2 * „ 12 2 
8 8 8 * I ; £ 1 4 3 \ U * = K 4 $ k T 4 * ' * 1 6 8 » 0 hy $7 *F 1 4 2 2 + a * 4 7 
I. The Offence of denying, delaying. or 
$5 i A * a x Wc | * * | 


4 1 - q : W 62.2% & 
1 * * — 4 * 
. 8 1 yh F . M5 
. ps 
8 


.... ought to be granted; Dp ©, 


TT 5% 
= CATER 


Y 
* 


p e * 2 
4 1 * 
K — 


1 id « oY 1 4 5 
. * r 


2 


* 
bi 
e 
„ A 
x * 
* 


1 
4 


: 3s * ia a N 3 — Phe 
. 1 * F * 1 72 4 7 & "Wo" ” Px % * 2 ak * WE 64 p "RY 3%, 1 1 
L enen, 


IG on. Wan ay n * vi ; avs 5 8 a | 
„„ A; 8-- J 4 4 , 95 | * Ft 3k . $ * E 


4 * N # +: 6 x „ 
* 1 2 99 * „ * 185,46 of * 8 N 55 RE a = & Vo Ee WER x * a 
3 9 14 5 n . 3 e 3 5 of by. Fj A 
— 4 Fa nd * ? : A Y > , 
1 * * 7 


c i : 


3 11. 7. 3. 
1 & 2 Pa. & 


H P. C. 9s. S Ne they ae a Man ftomim- 
Polt. cep 124 ptiſonment in the common Gaol, by his Friends underraking for him before 
+Iaſt-179, certain Perſons for that Purpoſe authorized, that he ſhall PP * 
Fitz Main- tain Day, and anſwer. the Crime with which he is charged, an 
priſe 12, 13. fied by the Law. . + "TOE (OMEN OS | Ld. EDT 


o 


1 
£ 


* 
* 


Cont 


1 forced to appear according to the Condition of the Recognizance, or may 
ÞL 1H - } | ce of 
39 H. 6.27. committed, unleſs he find new Sureties. : 


.- 


p 3. © cient Bail, it ſeems to be k agreed, That no Perſon ought in any Caſe to 
Supra Ch. 6. be bailed for Felony by leſs than two; and it is l ſaid to be the Practice of 


v Pitz. Main the King's Bench, not to admit any Perſon to bail upon a Habeas Corpus 


priſe 12, 13. on a Commitment for Treaſon or Felony without four Suteties: Alſo ® it 


Puten n ſeems to have been anciently an eſtabliſhed Rule, That none under the 


Brook Main- 


priſe gg. Degree of Subſidy- men, ſhould be admitted to bail any Perſon for a ca- 
5 bs 70 pital Crime: But the Manner of granting Taxes by Way of Subſidy ha- 
BPH — ving been of late for many Years diſuſed, this Rule at preſent ſeems to 
Dult cap 114. be of little Uſe: But the only ſure Way of proceeding in this Caſe, is 


Styler Pia. to take Care that every one of the Bail be of Ability ſufficient to anſwer 


&ical Regi- the Sum in which they are bound, which n ought never to be leſs than 
ſrer 110. forty Pounds for a capital Crime, but may be as much higher as the Ju- 


m Dale. cap. "BRA a RE f . ; 
114, ices in Diſcretion ſhall think fit to require, upon Conſideration of the 


70. & 114. 1 
H.P. C. 97. Ability and Quality of the Priſoner, and the Nature of the Offence : 


Dult. cap. And if it ſhall ſeem doubtful, whether the Perſons who offer themſelves 


1 5 Nr 7 6-96 Hy | 
H. P. c. 97. to be Sureties, be able to anſwer ſuch Sum; it is * ſaid, That the Perſon 
Dal. cop. who is to take the Bail, may examine them on their Oaths concerning 


. 194. their Sufficiency: And if a Perſon who has Power to take Bail be ſo * = 


. 


Ig 


8. pl. 21. eſteemed to be as much in the Priſon of the Court by which he is bailed, 


75 116 . Seck. 4. As to the ſecond Point, vis. What ſhall be ſaid to be ſufft- 
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1p, That Bail and Mainpriſe agree in this Not ions that they fave a Man ftomTm- 8 


as to Culfct a 1 m be Palle 15 \infuffioicnt "Ay i 


2» may require” the Party to find better Fureties, and to enter into a new 


2 1 with them, and may votninic him on his Refuſal, Yor char | * FOE 
iſo 


mt-Sureties-are-as no Sureties LA 
Seck. 3. But Juſtices mult rake Care, That under Pretence of „ 
5 ing ſufſicient Surety, they: do not make ſo exceſſive a Demand, 
2s in effect amounts to a Denial of Bail for this is looked on as 


4 great Grievance, and is complained of as ſuch by x H. M. Sr.” 2 „„ 


5 uy which it is declared, Iba. Exceſſive. Bail ought not to be required, 
Sell. 6. As. to che third Point, vis. rhe Otfence of taking ina 90 
ent Bail, it ſeems clear; That wherever a Sheriff, in purſuance of the 
Statute of Weſtminſter, cap. 15. Or Juſtices of Peace in purſuance vf the 
ſubſequent Statutes, grounded on the ſaid Statute of Wefminſter 1. 1 


any Perſon to bail for * Felony, with inſufficieat Sureties, who ſhall not 
aſterwards appear according to the 9 of the Recogniſi the 


the Statute. de Fnibss leuatis, impoſe ſuch Fine on bach Sheriff ot Juſtices <p. 5. Se ct. 
of Peace, as to ſuch Juſtices of Aſſiſe in their Diſeretion ſhall: eem pro- 5 10, 16, ec. 
per. But if a Priſoner, who is bailed by inſufficient Sureties, 


admitteck him to bail are ſafe, inaſmuch as. the End of the Law is an- H. P. e 

ſwered, and the Appearance of che Priſoner as effectually procured * 

ſuch, Sureties, as if they had been never ſo ſufficient. 

Seck. 7. As to the fourth point, vis. . The Offence of; granting Bail 

where it ought co be denied: There is no doubt but that the bailing of S. p. C., 120 

2 Perſon who is not baileable by Law, is puniſhable either at Common 5. 77. A 25 
Law, as a negligent Eſcape, as thall be morg fully ſhewn in the Chap- : 


cerning Bail. J.. P. C. 5. 


Sed. 8. And firſt it is enadted by che Statute of Weſtmiaſe 1. 15. uh.'- 


7 but if the Sheriff, or any other, let any go at large by Surety, that i mot 

repleviſable, if he be Sheriff, er Conſtable, or any other Bailiff Re, mhich 
bath keeping of Priſons, and be thereof attainted, bt ſhall loſe his Fee and Of- 
- fice for ever. And if. he Under-Sheriff 4 Conftalde, or Bailiff of. ſuch As have 
Fee for Reeping F Priſons, do it contrary to the Will of his Lord, or any other 
Bailiff" be ing not of Fee, they hel have three Tears Impriſoument, and make Fine. 


at the King g's Pleaſure. 1 
Seck. 9. Allo it is enacted by 27. Ed 1 x. commonly called the Stature 


de finibus lewatis, cap. 3. That 1 Juſbices Agned to take Aſi ſes, &c. mhen vide Sehn 


they deliver the 'Gaols, &æc. ſhall inquire if Sheriffs, or any other, have let ont Chap. 6. © 
by Replevin Priſoners not repleviſable, or have offended in any 7 1 contrary to. de ok ui 


the Form. of the ſaid Statute of Weſtminſter 1. and whom they ſhall find. Guilty - 
they ſha 1 chaſtes and puniſh in all things, he to the Firm of the Jo. 


Statute, 
Se. 10. And it is farther enacted by 4 Ed. 3.2. The. a the time of 


the Afftenment of Keepers of ile Peace, * l he made, that ſuch 4s foal 


be indited, or taken by them, ſhall not be let to Mainprife iy the Sheriffs, nor 
by none other Miniſters, if they. be not mainpernable by Law ; nor that none mo 


are indicted (hall be delivered but by the Common Law. And that the Faſtices Vide gan ra, 


aſtirned to deliver the Gaols, ſhall have Power to inquire of Sheriffs, Gabler, S.. ©: a 
aud Neun in Sn: Wes 7 fb Perſons indidted ON *., ad hot mate Deli. (124 13; 


A 7 


* 


4s Gid, That eicher he, or any other Perſon. — 0 harh Power to bail bim, my 5 3 


ſet fotth more at large in the following part of. chis Chapter, hall admit 5 Me 


Dale. cap. 114 


o appear fi. P. C. 97. 
according to the Condition of the Recogniſance, it ſeems chat thoſe who Pit cap. 114. 


% 


| Juſtices. of Aſliſe may, by force of 27 Ed. 1. rbb. 3 W 5% 1 8 0 


rer concerning Eſcapes, * 25:0 Offence againſt the ſeveral Starutes con. vg Rſchops gy 
4. Coron. 2 


3 Fo of Prace, 
. le opleaiet bailed, or be fabidaen to be repleuiſed or bailed, cb. 


Pop . 


Vide 14 H. 
5. 7. PI. 19. 
HF. P. C. 97. 
* 114 


H. P. C. 97. 


Dalc.cop.114 is not bound to demand of him to find his Sureties, and to forbear com- 
raitting him till he ſhall refuſe to find them; but may well juſtify his 


14 H. 7. 10.8. 
Bro. Peace, 7. 


1 


39. 


ing Obedience to ſuch Writs, contrary to their Duty, and the known Lame of the- 
| Land, whereby many Subjects had n detained in Priſen, in fach Caſes where 


| Offence, upo 


* 
© 


e. 11, by it is nated by 1&2 Ph. . A 
mW, 


ball bet to Bail we. Mainpriſe any Perſon or Perſons, 
them, or any of them committed, be declared mot 


ence/ or Offences, by 


* Weſtminſter the firſt, cap 15. Aud that the Fuſtices of 


mentioned Statute 
| Gaok-Diliutry. of the Place where ſuch Juſtices 


think meet, &c. 


= re- in his Mirtimus but the Suſpicion of Felony ; for that 


ht; at their Peril, to have informed themſelves of the Cauſe for 
the Party was commired, chat they mighr be ſatisfied thar he 


wa 1 lable by Law. 


el 135 As to the fifth Point, vit. The Offence of is delay- 
or obſtructing Bail where it ought to be granted; this ſeems ro be 


5 liſdemeanour, not only by the Statute, but alſo by the Common Law, 


and 
not only by Action at the Suit of the Party wn * but 


alſo by indictment at the Suit of the King. 
Seck. 14. But it ſeems clear, That he . has Power to bail 3 


Commitment, unleſs the Party himſelf ſhall offer his Sureties. 


_ Sef. 15. The principal Statutes relating to this Offence, are the 75 


abovementioned Statute of Weſtminſter x. 15. and the Statute de finibus, 
ot: 3- and 31 Car. 2. rap. 2. commonly called the Habeas Corpus At: 
withhold Priſoners repleviſa- 

ſhall pay a grievous Amercia- 


the firſt whereof it is enacted, Ther if j 7 

, after that they have offered ſufficient Surety, 
ment to the 7 hag And if be take any Reward for the Deliverance of ſuch, he 
ſhall pay double to the Priſoner, and alſo ſhall be in the great Mercy of the King. 


And ("4 the later of the ſaid Statutes it is enacted, That Fuſtices of 10 
- fiſe ſhall inquire if Sheriſſi, or any other, have offended in am 


thing contr 
10 the ſaid Statate of Weſtminſter, and mhm they ſhall find, Guilty they ſb 
iſh in all things artording to the Form of the ſaid Statute. 


| Glas, and * ry they 7 IN ting , the, ; 


* 
. 


the Peace ſhall be evilty of ſuch 5 a 
n due Proof thereof, by Examination before them, ſball fat every ſuch ? 
ence 77 fuch Fine on ory Jun ie, as the yu Jus. * Gaot: e, . 


Seck. 13. It hach been celolved,. Thar it is no Excuſe for Juſtices. of 0 
* admitting a Perſon to bail, ho was in Truth committed for a 

Cauſe not bailable b. Law; that they did not know that he was com- 
| Dal cap. 114. mitted for ſich Cauſe; and that no other Cauſe: of his Commitment 


4% — 


niſhable thereby as an Offence againſt the Liberty of the Subject, 1 


Sed. 16. Alſo it is recited by the above mentioned 8 of 31 


Car. 2. That great Delays had been uſed by Sheriffs, Gaolers, and other Officers, to 
whoſe Cuſtody the King's Subje@s had been committed for criminal, or ſuppoſed crimi- 


mal Matters; in Fa 60 Return of Writs of Habeas Corpus, by fanding ont 
an Alias and Pluries, and ſometimes more, 5 by other Shifts to avoid their yield. 


by Law they were bailable, &c. And thereupon it is enacted, 7 hat mwhenſot- 


ver any of qu — bring any Habeas 7 7 F: direFed ha 7 5 
ſoever, for any Perſon in his Cuſtouy, and the ſaid Writ ſhall be on the 
ſaid Officer, or left at the Gaol or Priſen with any of the Under-Officers, Under- 


Keepers, or Deputy of the ſaid Officers or K . that the ſaid Officer or Officets, 
bus or their Undcr- Offers „ Unaer-K eepers, or TT ball, within three CY 
| * 


lon m1. 


cello, &c. Fuſbice or Baron, on view uf the Copy 


ring the fad Priſoner, to be e the * 7 . 


IS 


g, e e 
of tht Party fo committed, of reſtynined, ano ox Bifore the Lord cher l, or ix ID 


Cay and endorſed on the ſaid Writ, wot ines 4 
ber Mile; e ee giv by bt ew Bund, to pay the Chire es of 

back ehe Priſoner if he fbould be remanded, ani that he will not Sake an 
by the Way, make Retary of ſuch Writ, and tring, # runſt to be by 


ieper, or the Judges of Barons of the Chur from whith the fat Nit ſh 
or ſuch other Perſons before mhm the ſaid Writ is mul remnuble, atcordi 


the Command thereof; and ſhall then likewiſe rertiß the tra: Canſet of 52. 2 
les 


cainer or Inpelſinment. unleſs the Commitment be In a Place beyond twe; 


| diftance;/ Kc. and if beyond the diftince of twenty,” and not above one hind 
Miles, then within r. Space 


hundred Miles, then within the of twenty Da 
: Seck. we 2 it is farther enated, Far. 1 1 
gis; and ſb wed by the Per 4 ward the Tame. And if am Perſon 
hall be, or 75 commited of detaitied as afortfaid, for my Crime, 1 211 fo 
7 reaſon or Pelow, plainly expreſſed in the Maram of „ in the Vita- 


tion time, it ſhall be lawful for fach Perſon fo committed of Aan (other than 
y one in hs Behalf, th 


Perſons Convith, or in Execation by legal Proceſs) or 4 
complain to the Lord Chancellor, of Lord Nieper, 


or Baron of the Exchequer 


45 Juſtice of efther Bench, 
of the 27 and the | 


of the Degree 


mitment, or otherwiſe on Oath that it mis denied, are authorized and riquirtd 


on Requeſt in writing by ſuch” Perſon, or any 1 hls Behalf. atteſted and falle 


Vn | Witneſſes, who were preſent at the Deliver) 
98 0 under the Seal 

be directed to the Officer in whoſe 
before the ſaid Lord Chancelho 


of the ſame, to grant an Ha- 


of the Court whereof ht ſhalt be one of the Judges, to 


e Cuſtody the Party ſhall be, retarnable immediate 
„cc. 


Foſtice or Baron; and on Service thereof 


as aforeſaid, the Officer, & c. in ve Cuſtody the Party is, ſhall within the times 


reſpecłively before limited, bring him before the ſalu Lord Chancellor, 7 


any other of them, with the Return of ſuch Wrix, ani the true Cauſes of the Cummit- 
ment and Detainer. And ther 


before them, the ſaid Lora C 


6 3 ellor, Fuſtice'or Baton, before whom the P rifoner 


| ſhall be brought as aforeſaid, ſhall diſcharge the faid Priſoner from bis Impriſonment, 
Sum according to their 


Regard to the Quality of the Priſoncr ant Nutirre of the Ofenre, 
an in the King's Benth the Term following, or in 400 other Cort 


Offene is properly fog ot as the Caſe ſhall require; aud then ſhall 


taking his Rec 
Diſ⸗ 3 having 
for 12 
e 
certify the ſaid Writ with the Return thereof, and the Recogniſante, into ſuch Court; 
unleſs it be made appear to the ſaid Lord Chancellor, &c. that 2 Party 
ted is detained npon a Legal Proceſs, C 8 or Warrant, out of 
Jruriſdicbion of criminal Matters; or by fome Warrant 
Hand and Seal of any of the ſaid Mb yn or Barons, 


the Peace, for Juch Matters or Offences, for the which 7 Law the Prifoner is jos 
bailable. 1.3 


e, with one or more Sureties, in 


Self. 18. 5 But i it is ; provided, Par. 4. Tha if any Perſon ſhall hive will | 
fully neglected by the ſpace of two whole Terms After his Impriſonment, to pray 4 
| Habeas Corpus for his Enlargment, he ſhall wot love 4 9 pes to be 


„ 
8 


q ; 


. in Vacation - time, in OO 7 1 4. 


% 
+$ 


of ten Days," and if bum the Ditanct of one. 


Thit at Wi, fuk te . | 
d Ker Secundi Res 


id Lord Chan. 
of the Warrant of the Com- 79 0 


ice or 
Baron before whom the ſaid Writ i returnable; and in Caſt of his be before 


1, within two Days after the Party ſhall be brought | 


fo commit- TH 
33 

with the 
3 4 Fuſtice or fr of 


Se, 


mo —— — —k— 2 ů v2 


Aas. vr Gr to ay the e age. or 40 we 90s * be, 

2 accordi 10 the Command of the ſaid Writ, within the reſpettive Ju Ines... 15 

. or ſhall. not within fix Hours after Demand. deliver. a true Copy of the: © 

_ Commitinent, Kc. be ſtall forfeit for the firſt Nee nn f "the JON: 200 l. 

_ and be made 1 ungapable to hold his Office, &c. | —_— 
1 20. And it is farther 8 ee Thats " WA whe, * 
t at large upon any Habeas Corpus, ſhall he again impriſaneu for the ſane Of- 
2 Ne 22 eee than by 221 Order. and. Proceſi of. ſuch 
Court wherein he ſhall be bound by e fo appear, er her can s 
TwriſediGion of the Cauſe, on pain of 500 J. 

See. 21. And it is farther enacted, Par. 5 7. 1 hat if. any Pap ſon. wie ſha 1. 
| Committed for Treaſon or Felony, plainly. and alis ly expreſſed in the Warrant of 
Commitment; upon his Prayer or Petition in open Court the firſt Week of the 

Term, or the firſt Day of the Seffons of Oyer and Terminer, or general Gaul. De- 
livery; to be-brought to his 7 rial, ſhall not be indicted ſome time in the next Term, 
 Seffions of Oyer and Terminer, or general Gaol: Delivery after ſuch Commitment, 
the Juſtices of the 77 Courts. ſhall, upon Motion in open Court, . the laſt 

Day of the Term, or Seſſions, ſet at Liberty the Priſoner upon Bail; - unleſs it 
appear upon Oath, that the. Witneſſes for the King could not be produced. the” JOU. 
Term, &. And if ſuch 3 upon his Prayer, &c. ſhall not be indicted and 
tried the ſecond. Term, or Seſſons, he ſhall be diſcharged from his Impriſonment.. . 
| Sed. 22. And it is farther enacted, Par. 19. That it ſhall. be lawful 3 
any Priſoner, as aforeſaid, to move and obtain his Habeas Corpus as well ont of 
the Chancery or Exchequer, as the King's Bench or Common Pleas And if the 
ſaid Lord Chancellor or Lord Keeper, or any Judge or Fudges, Baron or Barins' 
| for the time being, of the degree of the Coif, of any of the Courts afereſaid, in the 
Pacation-time, upon View of the Copy of 4 Warrant of Commitment or Detainer, 
or on Oath made that ſuch Copy was denied, ſhall deny any Writ of Habeas Cor- 
pus, h this Act required to be granted, being moved for 4s 4 oreſaid, ty ſoul 5 
ſeverally farfeit to the Party grievad, the Sum of 500 I. e 
Seck. 23. But it is provided, Par. 18. That after the Aſſes e 
for that County where the Priſoner is detained, no Perſon ſhall be removed from the 
tommon Gaol upon any Habeas Corpus granted i in purſuance of this Ad ; but 
#pon ſuch Habeas Corpus ſhall be brought before the Fudge of Afi iſe in open 
Court, who thereupon ſhall do what to Jalice ſhallgappertain. But it is provided 
nevertheleſs, Par. 19. That after the Aſſiſes areWnaedy. any Perſon detained may. 
have his Habeas Corpus according to the Direction of this AG. SE 7 
Seck. 24. lt is obſervable, chat this Statute makes the Judges liable 
to an Action at the Suit of the Party grieved.in one Caſe only, which is 
the refuling to award a Habeas. Corpus in Vacation-time ; and ſeems to 
leave it to their Diſcretion in all other Caſes, to purſue its Directions in 
the ſame manner as they ought to execute all other Laws, without making 
them ſubje to the Action df the Party, or to any other expreſs Penalty 
- or Forfeiture: And this is molt agreeable to the general Reaſon of the 
Law, which regularly will not ſuffer a 1 to be liable to an Action 
for what he does a e = | N 


y * 
— 5% 


As to the fifth Point, « viz, In what Caſes Bail i is bre, 1 fall 
_endeayour ro ew, 4 1 Tx 


"i Where i it is N by a Sheriff,” 

2. Where by a Juſtice of Peace. N 
3. Where by Juſtices of Gaok-Delivery. e 
4. Whete 75 the Courts of e Hall. o 


2 9 — * —— — —— oo — — * -_- 
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„ Hall eſt LORIN Bail is gel n 
Nen * eficie; and fecondly, re by Virtue of 2 2 1 en „ 
"Fs of rigen A 4 HO "177 16 19 Þ KN 44. SFB11.07 \ | 
PE + e * AG As tothe: dall Particular, itis boldden by Cans; ; Thar by the : Datifon 11. ö 
Common Law the Sheriff might, by 1 his Office,” as principal” see che Fre. 
_— of the Peace, bail any on Suſpicion of Felo- Wt 85 5 
= or for any gather Offence: which is bailable. Fines F690 h 
dea 26. Allo it hach been hol en,» hac 3 Conſtable had the like Powet Reiter. 

by che Common Law: And it may e n y be inſerred from che Recitals 3550, 25. 

"of the Wei of Mainprize in the Thar by the Common Law the tree b. 


| Sheriff-hadPowerto iPerſons indicted of ere t 4 in a/Courc Leer; and Fitz. cen. 
25 1 indicted as dries to a Felony, and Perſons; ledby « z _ I 


vers, aſter the Death of the Approvers,cc. But it ſeems that he Sheriff Balten "I 
no Power ex officio, to bail any Perſon indicted of any Crime before Rn 
f gates of Peace. And it is certain, 8 That neither the Sheriff, nor Conſta- K. ill. 7 
ble, could, in any of the Caſes abovementioned, take Bail by Recogniſance, 15 1 
but only by Obligation. And ſome h have holden; That the Statutes Regiſter, 0 
which impower Juſtices of Peace to admit Perſons to bail, on an Accu- + Regiſr „„ 
ſation of Felony, and particularly preſeribe in what Manner they ſhall 1 
do it, have taken away all Power of this kind from the Sheriff and Con- 135 123 . 
ſtable; yet others ſeem to be of another 1 becauſe the kg Sta 271.8. _—_— 
tutes are wholly in the Affirmative, -* Ol . 1 
| Sei. 27. But it ſeems certain, i That b neee Las; this Sheriff 31 . 5 
might bail any Perſon: who was indicted before him at his Torn, for F& 1. K. 8 17. 
lony, or an 1 other Crime that is bailable; becauſe he might both award br * 
Proceſs, and alſo give Judgment againſt the Perſon fo indicted: And ie is 166 We. - © 
a gengral k Rule, That whoſoever is is Judge of the Offence, may bail the Lamb 5 . 
ender. But it is holden, ! that at this: Day the Sheriff ko —_— 
Power, by reaſon. of x E. 4- cap. 2. ſet forth more at harge ar. 10. fed. 3 c 
74. by which it is enacted, That the Sheriff ſhall not on any bch Letrer E 1 
3 Indictment, but ſhall remove it to the next Seſſons « the Peace. t * p. C. 
f 10 | 


As to the ſecond Particular, it ſeems, That Bail is grmabl by a She. 
riff by Vertue of the following Writs, Fern 


» £ a "By 


Bb 'T hat of 0 & 4. 
95 That of Mainprize. © 
5 That of Homine replegiande... 


Salt. 3 But having already, in Book 1. For 29 . 20 aa 24. . 
incidentally ſhewn the Nature of the firſt of theſe Writs, which ſeems F. N. B. 
to be in great Meaſute obſolete at this . I ſhall refer the Reader to Reg 1 
what is there ſaid concerning it. | =.” 
Seck. 29. Secondly, Of the Writ of Mainprize little Notice' is taken F. N. n 
in the late —— yet the Law relating to it ſeems to be {till in Force in p29: 
many Caſes; and tly in ſuch Caſes, thoſe who are bailable;". 269. » 3 
and * been refuſed: the Beneñt of Bail, may ſtill by Vertue thereof be 1 J 299. 
delivered out of Priſon. (upon their finding Sureties m to the Sheriff that % G y . 
they will appear and anſwer to the Crimes alledged againſt them; before C 


the Juſtices in the Writ mentioned, Cr.) as thoſen who are impriſoned n 


fora flight Suſpicion of Felony, or indicted of La o before the Stew- b. bo 7 

ard of à Leet, or of Treſpals P before; Juſtices of ease, and many other d Kn ! 

Perſons, all, which ic will be needleſs v „ | 
£4 Bb. ; i 1 [| 
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and r . 
—_ 10. 
ide Supra. 
Cap. 10. S. 
72,74. "I 


74. # . 


le 


67, 68. 


Regiffer, 
78, 79 


| Regiſter, 


EN 5. 68. 
G 525 


| Vide Supra, . 
Section. 26 


x $yd. 210, 


2 Toft. 190. 


8 2 luſt. 190. 


todo a thing which he had no Power to do. 
of Reaſon 9 75 the Writ = Ati. ſhould or be Rill e in other . 


: or of light Suſpicion, or for Petit Larceny; that amounteth not 3 the value of | 


and Sir Edvard G, b e to 5c e, Koi which it a em 


to have been the Opinion of thoſe Authors, That no Writ of Mainprize is < os 


-  grantable ar this Day; it niay be anſivered, That this is to be underſtood © 
- only of the Writ of Mainprize, for Perſons indicted before the Sheriff in 
his Torn, in relation to och he has no judicial Power at this Day. ad 1 
conſequently no Power to bail them ex Mio; from Whence 1 it follows, 
That the Writ of Mainprize ſor ſuch Perſons, being gtounded on à Sug- 
geſtion that the Sheriff had unjuſtly; reſuſed before to adinit them to — 


cannot now be proper, becauſe he cannot be ſaid to have unjuſtly refuſed”. 


But this can be no manner 


3 * 9 7a 


Ges. 63 . ooo on 
Seer. 31. Thirdly. "As "to--the" Writ of Fomine: replegiand chere 
ſeems to be no doubt but that at the Common Law the” Sheriff might de- 
liver any Perſons out of Priſon by Vertue of this Writ,” except in thoſe. 
ſpecial C aſes mentioned in the Statute of Weſtminſter 1. cap. 15. Which is 
ſet forth more at large in the next Section: And if he had returned, that 
- the Plaintiff had been eloigned out of the County by the Defendanr, 
he might afterward, by Ventus of a Capias in Withernam againſt ſuch De- 
fendant, whether he were a Peer or Commoner, have taken and impri- 
ſoned him till the Plaintiff ſhould be replevied. But the Writ of Homine 
replegiando has been much diſuſed of late, in ſuch Caſes wherein Juſtices 
ol Peace have been authoriſed to admit Perſons to bail; yet whether the . 
Statutes which gave ſuch Authority to Juſtices of Peace, being wholly _ 
in the Affirmative, do take away the Sheriff's Power in the Caſes mention- 
ed in thoſe Statutes, may deſerve to be conſidered. © However there can 


be no doubt but that in orher Caſes the Writ of Homine replegiande, "Und 5 15 | 


Capias in Nubermum, are very proper and eſſectual Remedies. a 
Sed. 32. But for the bettet underſtanding the Sheriff's Power in . 5 
bee 1 ſhall ſer down, and endeavour to explain ſo much of the ſaid 
Statute of Weſtminſter 1. cap. 15. as relates to it, which is enacted as follow- _ 
eth, Foraſmuch as Sheriffs, and others who have taken and kept in Priſon Perſons 
| dnnefed of Felony, and incontinent have let out by Replevin'ſuch as were nat re- 
 Pleviſable, and have kept in Priſon -_ as were e becauſe they would 
gain of the one Part , and grieve the other: And foraſmuch as before this time 
it was not determined nhich Perſons were repleviſable, and which not ;. but only 
thoſe that were taken for the Death of 4 Man, or by Cummandment of the King, 
or of the fees or for the Foreſt : It is provided, and by the King Command. 
ea, that ſuch Priſoners as before were outlawed, and they which have abjured the 
| Realm, Provors » and ſuch as be talen with the Manner, „and thoſe which have 
broken the King's Priſon, T bieves openly defamed and known, and ſach as be ap- 
pPealed b 2 Provors, ſo long as ths Provors be living (if they be not Fae Name) 
and ſuch as be taken fe for Hou ſe kurning feloniouſly done, or for falſe Money, or 2 
7 the King's Seal, or Verſons excommunic ate, taken at the Requeſt 
of the Biſhop, or for maniſeſi Offences, or for Treaſon touching the Ki ing himſelf, 
"ſhall be in no wiſe repleviſable by the common Writ, nor without Writ : ' But ach 
48 be indicted of Larceny by Enqueſts taken before Sheriffs, or Bailiffs by their Office, © + 


* Twelve Pence, if they were not accuſed of ſome other Larceny aforetime, or accu» 


ſed of Receipt of Thieves or Felons, or of Commandment, or Force, or of Aid in 


Felony donc, or accuſed of ſume other Treſpaſs, for which one ought not to loſe 7 


e Member, and « Mev * by a Frever, * the Death f the Provar' * 
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- Thar part of the Preamble which declares, what Perſons had . 


ways been agreed-nor to be repleviſable ' 165 775 . 
2, That — of the Purview Which WS what other Perſons fall not * 
be repleviſable. N 1 I 
3. That which deus what Perſons ſhall be repleiſabl. 21 4 a ; 7 
Ot thoſe who by the Preamble are declared to have alrays been gon, ”_ 1 
to > be erte there are four ne ; ST 


1. Tho who are raked e the Death of „ A 71 * 
2. Thoſe who are talen by the Commandment of the King,  — 
3. Thoſe who are taken by the Commandment oe ” A „ 1865 40s 33 
Ann who are tate * the Fore. x 10 2B 1+ 


Seel. 3 z. As to the Grſt of theſe Parcicblins,” it is obſeryable t 105 the: 
| Statute deslares generally, That thoſe impriſoned for the Death of a Man 
have always been taken to be irrepleviſable, without making any di- 1 
ſtinction betyeen ſuch Homicide as is malicious, and that which happens = laſt. 186. x 
by Miſadventure, or in Self-Defence. And it is further to be obſerved, * 
that the Statute of Gloceſter, cap. 9. provides, That where a Man kills another + laſt 115 * 
by Misſortune, or in hu Defence, or in other Manner without Felony,” he | oh 4 . 

* in 5 iſon till the next coming of the Juſtices in Eyre, or Juſtices a Fob 
1 Gaol- Delivery, &c. And agreeably hereto we fad. Thar all Perſons 7 
general, who are taken for the Death of a Man, are excepted out of the 
Writ * de Homine replegiando : And that even the Superior b Courts, which + Regiſter, 15 
are not reſtrained by theſe Statutes, have yet been always cautious of bail - 75 25 ; 
ing Perſons impriſoned for any Homicide, except in ſuch ſpecial Caſes as bag * 6. 
ſhall be ſec forth more ar large in the following part of this Chaprer. pl. 27. 

Seck. 34. Alſo it ſeems agreed, That Juſtices of Peace, who have Power at 7 00 w 
this Day to bail a Man arreſted for a light Suſpicion of Homicide, cannor $ bor oa ; 
Bail any ſuch Perſon for Manſlaughter, or even excuſable Homicide, if it 1 Ro. Re. 
manifeſtly appear that he was guilty of the Fact, let it be never lo plain 44 8a i 38 ; 
that it cannot amount to Murder, as ſhall be ſhewn more at large in che F 
following Part of this Chaprer. © l Bd. 4. 
Sec. 35. And it is enacted by 3 H.7.1. That fi it happen, that am pepe“ $1 
& Principal, or Acceſſary, be acquitted of any Murder at the King*s Suit, within” 
the Tear and Day, that then the ſame Fuſtices before, whom he is acquitted, ſpall 
not ſuffer him to go at large, lut either remit him to a or rec” him, no 
their Diſcretion, till the Tear and Day be paſſed. " 

Seck. 36. As to the ſecond Particular, viz. That concerning thoſe wh" 

are taken by the Commandment of the King, it ſeems, That the Words of > — 126, 
the Statute concerning them are to be underſtood of ſuch only as are im- 3 P. C. 2 f 
priſoned either by the King's Perſonal Command, or by the Command of Ln —— ..- 
his Privy Council, which is looked upon to be as it were incorporated 73 49 17 = 
with him, and to ſpeak with his Mouth; and accordingly we find the * 
exception in the Writ of Hoꝶnine replegiande, relarin ng to Perſons impriſon Kept, . 
ed by the King, thus expreſſed in the Regiſter, Ni capti ſunt per ſceciale b. 
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| 81. 72. 
de Common Law. Bur Perſons impriſoned 


; 1 Lean. 70. 


priſe, 37. 
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'S.P. c. 13. 
Dalt. cap. 11 
24 Ed. 3. 33 
pl. 25. 
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SeF. 38. As to the fourth Particul 
eækh ZQre impriſoned for the Foreſt, who alſo are excepted out of the Writ . of 
> Regiſter,77. Homine replegiando ; it ſeemeth that the ſaid Exception is to be underſtood = 
4 Inft. 314. a Well of Foreſts in the Hands of Subjects, b as of thoſe in the Hands of 
> Vide 1 Inſt. the King; but it ſeems, that it is to be underſtood ſtrictly of proper Fo- 
2.4. 233-2 reſts only, and not to be extended © by Equity to Chaſes or Parks. And 
as to Impriſonments for Offences in Foreſts, the Law has been much 


34 A and Veniſon, | 
6 
cm and that ſuch Preſentments made befc 


F all the ſaid Miniſters, be ſolemnly written, and with their Seals enſealed Aud 
that if. any Iadict ment ſpould be in any other Manner made, that the ſame ſhould 
be void. And thereupon it is ordained, That from thenceforth no Man ſhall. = 
be talen mer imprijencd for Ven or Veniſon, nnleſs be be taken with the Manner, 
9 8g T. | ; or 


jy 


we Was FRY the Form before bel. And ahi the Warden Ty "3% 4 DM 

let 2257 th mainpriſe till the Exe of the Foreſt, without | 285 taten % N 

Deliverance, A the ſaid Warden will not ſo ao, te Pub heve 4< Mit ont <P. N. B. &. 56 N gy ; 

| of the Chancery, &c. to be. at Mainpriſe til the Eyre. And if the Warden ſhall . 2 

not obey ſach Witt "the Plaintiff ſhall have a* Writ to the Sheriff to attach the bB © 

' ſaid Widen befort the King, at a certain Day, &c. And ihe Sheriff (the Ver- 's, N. B. . 1 

ders being called to him) ſhall deliver him that is fo taken, by good Mainpriſe, in Re 6 iter +: 
_ the Preſence of the Perters, and ſhall deliver the Names of the Mainpernors to b. LS. 

the ſame Verders, to anſwer in the Eyre before the Jaſtices, &c. And it is far- - 

ther enacted, by 7 N. 2. g. Thar No May ſhall be impriſoned by any Officer - 
the Foreſt without due Didi ment, or bring taken with the Manner, or treſpaſſ ng 


in the For eft, * ; . 1 


Sect. 39. And Note, Thar Perſons ſo indiQted, or taken with the Man- 4 Inſt. 29%½9 
nor, 9 impriſon'd by ſuch Officers, have theit Election either to be Nesiſter, 3e. 
main prized by twelve Mainpernors, by Vertue of the Writ of Homine re- F. N. B. 76. _ 

5 pe _— 28. by the faid St: Statute of x Ed. 3. 9. or to be bailed upon 4. B. C6. 
y the Judges of Weſtminſter Hall, Gr. And if a Per. 
: fon be ipriloncd for any Offence relating to the Foreſt, without having 45 Ed. 35. pl. 
been firſt indicted for it, or taken with the Manner, there ſeems to be 46 290; 

no doubt but that he may have an Action of Falſe Impriſoament, and Regiſter, 80. 
may alſo be mainptiſed or bailed in the Manner abovementioned. © *> _ 

And now I am to conſider that part of the Purview of the above re- f 
cited Statute of Weſtminſter, 1. 15. which ſhews what other en . 
not 6 which there are two Sotts. EE 


1. Such as are excluded Toa the Benefi of a Replenin, in woe of 


the Notoriety of their Offence. © 5 
2. Such as are excluded from it in ares of che Hainouſneſs of the „ 


Crime alledged againſt them. 5 


Perſons excluded from the Benefit of a ne in reſj bea of the Noto- 
it½ſety of their Offence, are of two kinds. 0 


25 Thoſe who by an exp els ” implied ſudgnens, Sentence ot Con · 
viction, or their own Confeſſion, appear to be Guilty.  - 


2. Thoſe who are undet violent Preſamprions of Ouile, - "OY 
. 74. 
$8. 40. And firſt, Of thoſe who by Judg ment, Sele den- 2 ph 


viction or Confeffion, appear to be Guilty, fows are excluded from the 1 Rol. Rep. 
Benefit of a Replevin by the expreſs Wotds of the Statute,” as Thoſe who 10 15 
are outlawed, or have abjured the Realm; Perſons extommunicate, taken at the Pl. 8. 
requeſt 4 the Biſhop, and Provors. And all other ® Perſons who are con- 5 Bu: 90. 
demned, or convicted of Felony, or any other b heinous Crime whar- 3,27 17, 
ſoever, Whether by their own Confeſſion, or by Verdict General or * Vide in f. 
Special; © and alſo all choſe 4 who on their Examination own chemklyes To. 
guilty of a Felony alledged againſt them, and are charged in their Mit- pi. 42. 
timus with the Felony ſo confeſſed, ſeem to be excluded from it by Parity = Bulſt. 87, 
of Reaſon, and the manifeſt Intent of the Statute; for © Bail is only 15 H. 5. . . 
proper where ir ſtands indifferent whether the Party be Guilty or Inno- 4; Buiſt. 114. 
cent of the Accuſation againſt him, as it often does 5 before his Trial ; bur . . 
where that Indifferency is removed, it would, generally ſpeaking, be ab- ; Iaſt. 178. 
ſurd to bail him; And agrecably hereto the state of 2 E. 5, cap. 2. © 18. 188. 
provides, even as to civil Cauſes, 7hat if nm 4 Writ of Certiorari, or er 79. 


Corpus cum cauſa, on? of _ it [bal be revorned that the Priſoner is Fee 109, 
1 25 DT Ea Condemned 101. 1 
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a lobe cited. 
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H ;P. C. 101 
8.5. 67. 
Loetter A. 
2 Iaſt. 188. 
as H. 7.16. 


br 7-16.2.2, the Proceedings. Allo it ſeems, That the Court of King's Bench, or Ju- 
9 k . ; N 5 51 ; 8 20 7 , £2 
eBook Main- ſtices cf Gaol-Delivery, may bail © a Perſon convicted of Manſlaughter, 


priſe. 94. 


H. P. C. 101 


ns 7 | at this but tl 
*H.P.C. 101. they may alſo bail any Perſon who is found guilty before them of Homi- 
E B. 2 46. cide in Self. defence, or by Miſadventure. Alſo it is certain, That if a 


F. N 
0. | 
Contra Fitz. 
Coron. 297. 
354. 


ere S. P. L. unicato capiendo. 


| 74: D. 


2 Inft. 188, 


H. P. Go Iol 


H. p. C. 101. Reaſon, thoſe who are taken freſhly upon a Hue and Crx. 
Vide cap. 18. Seck. 42. II. Thoſe who have broken the King's Priſon, and by the ſame rea- 


8 1 & 4. 
2 Inſt. 188. 


MPC 105 


2 Ioft. 138. preſumption againſt thoſe whom he accuſes of the ſame Crime of which 
Regiſter, 269. he owns himſelf guilty ; yet by the expreſs Words of the Statute, I the 
b. Perſen appealed by an Approver be of good Reputation, he may be bailed, even in 


a 25 Ed. 3. 


42. pl. 27. 

H. P. C. 102 
Fitz. Main- 

F 
2 Inſt. 288. 
d 25 Ed. 3. 
42. pl. 31. 
Fitz. Main 
priſe, 2 
H. P. C. 
192. 


d Fitz. coron. 


387. 


1 
17 Aſſ. pl. 4 
11 Aſſ. pl. 27 
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or on Indictments of Treſpaſs, by ſufficient Sureties, e. expreſly en- Fa 
cepts All ſuch as ſhall be in their Ward by Condemnation, Execution, -&c.. And 


IH. P. C. 102. 
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©» *» condemned ij jullgment given: againſt him, he "I be remandex, & e. Alſo 3 


H. 6. cap. 10. which ordains, That Sheriffs, Cc. mall let out of Priſon 


Perſons in their Cuſtoqy by force of any Writ, &c. in Perſonal Actions, 


- » 


therefore it cannot but be reaſonable to intend, That the ſaid, Statute of 
Meſtminſter 1. put the Caſes of Perſons outlawed and excommunicate as 
Examples only; meaning thereby to intimate, That all other Perſons un- 
der the like Circumſtances, ſhould be in like manner irrepleviſable; . Let 
vit is certain, that the Court of King's Bench may, in their Diſcretion, 
in ſome ſpecial. Caſes, bail a Perſon upon an Outlawty of Felony.; 2s © 
where he pleads that he is not of the ſame Name, and therefore not the - 
ſame Perſon with him that was outlawed ; or alledges b any other Error in 


1 * 


or, as ſome ſay, of any other Felony, for which he afterwards gets the 1, 
King's Pardon. And d there ſeems ro be no doubt at this Day, but that 


Perſon appear to be impriſoned for an Excommunication, in a Caule s 


which the Spiritual Court hath no Conuſance, he may be delivered either 
upon a Habeus Corpus, or by quaſhing or ſuperſeding the Writ of Excom-' 


| Secondly, Of thoſe who are under violent Preſumptions of Guilt, and 

in that reſpect are excluded by the Statute from the Benefit of a Replevin, 

there are ſeveral kinds. _ ODE 9 OT PETE Ot hos RS 
Set. 41. I. Thoſe who are taken with the Manner (or rather Mainer, that 
is, with the thing ſtolen, as it were, in their Hands) and by Parity of 


85 


ſon thoſe who have broken any other Priſon, which the Law preſumes 
that no Innocent Perſon will do. © 3333 ell 
Sect. 43. III. Thoſe who are appealed by Provors, who regularly are not bail- 
able, becauſe the Approver, by conſeſſing his own Guilt, induces a ſtrong 


the Life of the Approver ; and, unleſs he be a notorious Felon, he may be bailed + 
after his. Death. And by Parity of Reaſon, he may alſo be bailed if the _ 
Approver waive * his Appeal, or be vanquiſhed, ® unleſs there be ſome 
other Cauſe to detain him in Priſon, as the Appeal of ſome other Appro- 
ver, &c. And if a Perſon diſabled by Law to become an Approver, as 
one attainted, © &c. appeal another of High Treaſon, it ſeems that the 
Perſon fo appealed ought to be bound © to his Good Behaviour towards 
the King: But e if ſuch Perſon had appealed him of Felony only, it ſeems 
that he ought to have been wholly diſcharged, if there had been no other 
Accuſation againſt him. 3 8 
Seck. 44. IV. Thieves openly known and notorious, who, as it ſeems, ought 
not to be bailed for any freſh Felony, whereof there is probable Evidence 
againſt them. But how far Perſons accuſed of any Crime, ſhall be ſo. far 
. elteemed likely to have committed it, from their former ſcandalous Be- 
haviour, as to be preſumed guilty upon flight Evidence, ſeems in great 
meaſure to be left to the Diſcretion f of the Perſon who hath Power to bail 
them; who, upon conſideration of the Circumſtances of the whole Mat- 
F 1 | "=. 


underſtood of inferior Crimes of an 1 „ 
ok Felony, as dangerous Riots, favouring of High Treaſon, b ſcanda- * Dalt. cap. 
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der, and the Probabilities of both Sides, if he find it reaſonable ſtrongly — 
5 2 them to be guilty, ought not to bail but commit the. 


Was 
oF 
» 


45. V. Perſons taken for open and manifeſt Offencts, which ſeems to be "I 
enormous Nature, under the degree 


bous Extortions, Conſpiracies, e by Juſtices, &c. violent and exorbitant: Wo dt”. 
Reſcouſes © of Perſons arreſted by vertue of the King's Writs, Miſpriſion priſe 62. 
s of Treaſon, Framunire, * Maim, and ſuch like heinous Offences, where- 42 Aff pl g. 
of no one who js notoriouſly Guilty, ſeems to be bailable by the Intent of Mn. = 
this Statute; for notwithſtanding in the latter Part of it, it be (aid gene- Ch. 
rally, That thoſe who are accuſed of a Treſpaſs, for which a Man ſhall 155 p12. 
not loſe Life or Member, are repleviſable; yet upon the Conſtruction 165, b. 
of the whole it ſeems reaſonable to qualify the Generality of that Expreſ- Fitz. Execu- 
ſion with this Limitation, that ſuch Accuſation ought to be either on a „ | 
light Suſpicion, or if it be on plain and unqueſtionable Evidence that the b. 
Offence ought to be inconſiderable, for if all Perſons whatſoever ſhall be png 380. 
repleviſable for Offences not touching Life or Member, let their Guilt ? H. P. c. 
be never ſo notorious, the abovementioned general unlimited Clauſe, 166. 
that thoſe who are taken for open Offences ſhall be irrepleviſable, muſt II. 7. 1. b. 
be reſtrained to Felonies and Offences touching Membir, which ſeemm 
contrary to the moſt obvious reaſonable Purpott of it, and alſo to com- 
mon Practice, and that allowed general Rule, That Bail is only then 
proper where it ſtands indifferent whether the Party were Guilty or Inno- 
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cent; ſed quere. Yet it ſeems to be in great meaſure left to the Diſcretion Supr.Sc& 44: 
of the Perſon who has Power to admit others to bail, to judge in what 
Cafes their Crime is ſo flagrant and enormous, that they ought not to 
Olf choſe who are excluded by the Purview of the ſaid Statute, from 
the benefit of a Replevin, in reſpect of the heinouſneſs of the Crime al- 


ledged againſt them, there are four kinds. 
1. Theſe who are taken for Arſon; £08: | 
220i. Thoſe who are taken for falſe Money. m. 
3. Thoſe who are taken for falfifying the King's Seal. 
4. Thoſe who are taken for Treaſon, which touches the King himſelf. 


Seck. 46. And all ſuch Perſons being expreſsly declared to be irreple« 
viſable, it ſeems clear, That they can in no Caſe be delivered out of Pris 
ſon by the Sheriff, either by Vertue of the ſaid Writ of Homine replegi- 
ando, or without it: Vet if a Perſon at large be accuſed before a Sheriff, 
on a light Suſpicion of any of theſe, or of any other of the above- 

mentioned Crimes, which always have been agreed to be irrepleviſable, 
as of Homicide, &c. it ſeems by no means to follow either from the 
Words or Intention of the Statute, That the Sheriff is bound to keep 
him in Priſon till he be delivered by due Courſe of Law; but in ſuch 
a Caſe it ſeems to be more reaſonable, that he take Surety of him to ap- 
pear in a proper Court to anſwer ſuch Accuſation; for it ſeems extreamly 
| harſh, and contrary to the firſt Principles of the Law, which favours no- 
thing more than the Liberty of the Subject, to put an Officer under a 
Neceſſity of depriving a Man of his Liberty upon every Accuſation of 
ſuch a Crime, be it never ſo weakly grounded. And the Words of the 
Statute, declaring Perſons to be irrepleviſable for ſuch Crimes, ſeem clear- 
ly applicable to ſuch only as are under an actual Impriſonment, and 
not to thoſe who are barely accuſed; for that none can be properly ſaid 
„ i I 35 | = 4 10 
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ſoever of ſuch Crimes, that it ſubjects him, as well as any other Perſon, 
to an Action of Falſe Impriſonment, if he does ic without a reaſonable 


may at this Day be altered in this Point, by the univerſal and allowed 
Practice of Sheriffs receiving no Perſon into their Cuſtody, for any Crime, 
without the Warrant of ſome Magiſtrate, ſhall be more fully conſidered = 


| finding Pledges, delivered our of Cuſt Ws fro wht 
Perſons not impriſoned are not within the 


far from obliging a Sheriff co impriſon 4 Man on every Accuſation what- 


Ground; - as hath been more fully ſhewn in the Chapters concerning Ar- 


| reſts. But if a Perſon be actually under an Arreſt, either of a Magiſtrate 
or private Perſon, for any of the abovementioned Crimes, it ſeems clear 
from the expreſs Words of the Statute, that the Sheriff cannot replevy 
' him; and it ſeems, that at the Common Law he ought to have lafely 
| _ derained the Party ſo arreſted till he could have obtained his legal De- 
| liverance, and that the Perſon ſo arreſted had no Remedy but by IndiCtt- 


Statute: Nay, the Law is ſo 


ment or Action of Falſe Impriſonment againſt thoſe who arreſted and deli- 
vered him to the Sheriff, on a groundleſs Suſpicion. But how far the Law 


in the next Chapter. 


A2 unſt. 190. 


S. P. C. 74. 
Letter C. 
H. P. C. 106. 


Dalt. cap. 114. 
29 Aſſ. pl. 


— 


44. 
16 Ed. 4. 5. 
Bla 
Coke Bail & 


Mainpriſe, 
cap. 5. 


Regiſter 270. 


b. 271. 


Sec. 47. It i certain, That the Court of King's Bench ſtill may, and 
always might, bail Perſons in Cuſtody for any of theſe Crimes, notwith- 
ſtanding this Statute ; yet in Diſcretion it ſeldom uſes this Power but in 
very ſpecial Caſes, as ſhall be ſhewn in the following Part of this. 


Chapter. 


And now I am to conſider that Part of the Purview of the ſaid Sta- . | 
tute, which ſhews what Perſons are repleviſable ; for the better under- 


ſtanding whereof, I ſhall endeavour to explain. 


x. The Branch relating'to Perſons accuſed as Principals. Dh. 
2. That which concerns thoſe who are charged as Acceſſories. 


SeF. 48. AS to the firſt Branch, Firſt, Thoſe who ave indiGed of Larceny 


by Inqueſts taken befre Sheriffs, or Bailifs, by their Office, that is, befor 


Sheriffs in their Torns, and Lords in their Leets, are expreſsly declared to 
be repleviſable; and according to ſome Opinions, thoſe who are indict- 


ed, or appealed in any other Court, of any other Felony, not exprelsly 


declared by the Statute to be irrepleviſable, as Robbery or Burglary, &c. 


are repleviſable by the Sheriff, ex rio, without Writ, within the Equi- 
ty of this Clauſe : Yet the Authorities which are brought ro warrant 
this Opinion, relate only to the Bailment of Perſons by ſuperior Courts, 
upon Indictments or Appeals of fuch Crimes before ſuch Courts, and do 
by no means prove that ſuch Perſons are repleviſable by the Sheriff ex 
Mcio, without Writ: And it is obſervable, that the Writs of Mainprize 
in the Regiſter, for Perſons indicted only of Treſpaſs, before Juſtices of - 
Peace, expreſsly declare, That ſuch Perſons cannot be delivered out of 
Priſon without the King's ſpecial Command; from whence it ſeems ro 
follow, That ſuch Perſons are not within the common Benefit of a Reple- 
vin by the Sheriff, without ſome ſuch ſpecial Command. And if Perſons 
indicted of Treſpaſs only, before Juſtices of Peace, are not within the 


ordinary Remedy of a Replevin by che Sheriff without a Writ, ſurely 


it cannot be thought, that Perſons indicted of higher Crimes, and before 
Superior Courts, can be any way intituled to it: However, inaſmuch 
as the ſaid Statute of Weſtminſter 1. expreisly allows Perſons indicted of 
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Lee thay the Sheri, 10 Kar. un of a Replepln, "oe . N 
Fee excludes ſome other particular Felonies, and ſays nothing of o: ; 
 thers?.it ſeems a reaſonable Conſtruckton of che Stature, That iche Sheriff © 
might by Vertue of it, either with ot without * * teplevy thoſe Woo 
were indicted before himſelf, or at a Court: Leet, o thoſe other Felonies 

not expreſsly excepted, as well as thoſe indicted. of Larceny only. And 
the Statute leaving ſuch a Latitude to the Sheriff in relation to the Per- 
ſons ſo indicted befote himſelf,. or at a Court Leet, ithath been uſual for. + 
_ ſuperior Courts, (Who though they be not within the Statute, have yet 
always had a great Regatd to the Rules preſcribed by it) to uſe the ſame 
Liberty in relation to ſuch Crimes, and ſometimes greater, for ſuch ſpecial 8 
Reaſons, and in ſuch. ſpecial Caſes, as ſhall be ſet forth more at large in 
the following part of this Chapter. Vet notwithſtanding the Statute ſeems =» 

generally. to allow the Benefit of a Replevin to all thoſe who are indicted 
' of Larceny, &c.. without any Limitation ; yet it bath. been always con- 
ſlrued to intend daly that ſuch Perſons indicted of a Grand Larceny, \Regilter, 
as are of a good e ſhall be tepleviſable; and therefore if there 1 . 
be ſtrong Preſumptions of their Guilt, it ſeems that they ought not to bs; H. LE 
| bailed; but this is in great Meaſure to be left to Diſcretion, . . f. I. 4, | 
Seek. 49. Secondly,” Thoſe who are impriſoned for a light Suſpicion, 8 
likewiſe declared by. the Statute to be repleviſable; yet notwithſtanding 


* 


| | the Words are general, it hath. always been taken to be the Intent of Regiſter, 63 —— | 


them, That the Perſons ſo impriſoned ought to be of a good Reputation: ky N.. 

Alſo it ſeems clear, That the Statute means only ſuch Perſons as are im. e. 

 priſoned for Crimes not expreſsly excepted by it from the Benefit of a Re- lad. vs 1 
plevin; and therefore that this Branch cannot extend to Perſons impriſo 
0 for the Treaſons mentioned in the Statute; Arſon, or Homicide, but 

only to thoſe a for Larceny, Robbery, Aar and Wan like Fe- 

lonies, Se.. ot 
Sedt.-5o.. Thirdly, ; Thoſe who: are impriforled 5 Petit 8 which oY 

does not amount above the value of 12 d. are alſo declared by the Statute to 

be re pleviſable, if they have not been accuſed of ſeme other Larteny before: 

And it ſeems to be agreed, That there is no Neceſſity that ſuch Perſons -4 . 


be of good Reputation; yet upon the Conſtruction of the whole Statute, DET 


256. F 


if ſuch Perſons be taken with the Manner, or confeſs the Fact, Ge or F. N. B. 250, | * 


their Crime be otherwiſe open and manifeſt, it ſeems that they ought not e 
to be bailed; but if there be any Colour of Probability for their Inno- 12 3 Sante 
cence, it ſeems moſt agreeable to the Intention of the Statute to bail 8 
them, 5 

Seck. 31. Fourihly, Perſons. acebſed f other T 7 fir 3 4 An 15 
ought not to loſe Life or Member, are declared by the Statute to be replevi- 
ſable ;. yet perhaps the generallicy of this Clauſe is reſtrained by that 
other -lauſe which declares, That Perſons taken for open and mani- 
feſt Offences ſhall not be replevied, as hath Ben moto! py hen 
Seck. 5 . 
| oF; — Fiſchly, The Appellee of an Approver. is alſo. le de- 
clared to be bailable after the Death of the Approver, unleſs he be a no- 
torious Felon. But having already incidentally ſhewn Secf. 43. in 
what Caſes ſuch an Appellee is repleviſable, ! ſhall refer the Reader, for / 


* 


this e to What is eee laid AY it. e e ©, \ 


wh 


Seck. 53. Sbm As to the Branch e choſe: — are = 
charged as Acceſſories, which is in the following. Words, Theſe who are 
* of the receipt Y Thieves or 50 or of Commanainenr, A of Force 92 

„ — . 


SY 
* 


” 


e berpleo:fuble, &c. itis obſervable, Thar notwith- = 
ſtanding the Starute mentions only thoſe who are Acceſſory by receiving Fe- 
| ſtanding th pd wat © be rn e 
a Regiſter | lons, or by bes andi 2 t. Force or Aid, y et all thoſe who ate acceſſory X02 * 
270, Felony any*other way, as by Perſuaſion or any other Procurement, ot Aber- - 

12 71% 1 . 1 125 been taken to be _ rhe ny SG * 3 3 
r. N. E. 250. hof the Books relating to this Matter ſeem generally to hola, That all 
H p. C. ioo. Acceſſories, whether 6.4 Homicide or any 80 Felony, are bailable till 

us. P. C 71. the Principal be convicted, ot attainted; and that they are bailable even 

l 47. after ſuch Conviction or Attainder, upon their epleading to the Indiftmen! 

22, 54.58. and do not expreſs any Limitation or Reſtriction, that they be of 5 
Cote Ble Fame, or bur flightly ſuſpected, eite. And in the Cale of 25 E 3:44. 
c of Marder, ws having holden the do- 

| Cop, 5. ceaſed in his Arms while ap thy killed _ = = webs og 5 

7. 120. the Reaſon given for it by the Reporter is, becaule the Defendant was in 
25 Ed. 3. 42. à manner a Principal ; 105 that otlerwife being an Acceſſory only, he 
Pl. 1 ought to have been let to Mainpriſe by the Intent of the Statute. Vet 
bl. I find it made a Query in the Year Book of 21 f Ed. 4. Whether Acceſs 
50 Ed. 3. 15. r are to pe to bail e eh 2 Fg 7 828 — 4 Bm be rea- 
2» Alt ſonable to inten , in the above · cit Caſe of 25E by 8D 3 at uch Per! onwas 
o Aſſ 8. denied the Benefit of Mainpriſe by reaſon of the Notoriety of his Guilt; 
1 1 _ Lee 8 both Ff the ene, | mt Pare: Ly | 
„Mia. Acceſſoties to Felonies are not to be bailed unleſs they be of good Repu- 
priſe 58, 64. tation; and if the want of a good Reputation, which is ar of but-a 
je _ 3-42: yery ſlight Inducement to preſume them guilty of a. particular Crime, be 
” Ed. 3. 17. 2 good Cauſe to exclude them from the Benefit of Mainpriſe, which is 
bs Aſſ. 3. given them by the general Words of the Statute, it ſeems ſtrange, 

"IRS bd. that ſtrong and unqueſtionable Evidence of their Guile ſhould not much 

e Fitz. coron. More exclude them from it; eſpecially conſidering that it is an allowed 


. k That Bail is only proper where it ſtands indifferent whether the 
„, © Perſon accuſed were guilry or innocent. And fince later Statutes have, 
| Bro Main- in many Caſes, excluded Aeceſſories before the Fact from the Benefit of the 
FA Clergy, it feems abſurd ro ſay, That Perſons notorioufly guilty of being Ac - 
27 ceſlory to Crimes which exclude them from the Benefit of the Clergy, ſhall = 
F. NB. be admitted to Bail; whereas if they had been committed to Priſon on the 
- i Date. cap, like Evidence of Guilt, as Principals, for Felonies within the Benefir of the © 
114 Clergy, or even for inferior Offences of an enormous Nature, they could 
8 * Seck. not have had the like Priviledge: And therefore, fince the general Words 
„of the Statute concerning the replevyſing of Acceſſories, are agreed to re- 
ceive the above-mentioned Limitations, That they ought to be of a good 
Reputation, and alſo to plead firſt ro the Indictment, if the Principal be 
attainted; why ſhould it not be reaſonable to admit this farther Reſtricti- 
on, Thar their Guilr be not notorious > which ſeems admitted to be im- 
plied in moſh of the other Clauſes of the Statute, which yet are penned, 
in as general Words as that relating to Acceffories But this Matter 
| ſeems at this Day to be put beyond all Queſtion, by 31 Car. 2. cap. 2. 
Par. 21. By, which it is recited, That many. times Perſons charged with Petit 
Treaſon, or Felony, or as Acerſſories thereunto, are committed on Suſpicion only, 
whereupon they are bailable or not, according as the Circumſtances muking ont that = 
/ Suſpicion, are more or leſs weighty, Cc. And thereupon it is enacted, That no | 
Perſon fo charged, ſhall be removed'or bailtd by Fertue of that 4@, in other man- 
ner than he might before. From which it ſeems clearly to follow, That 
where there are ſtrong Preſumptions of Guilt, againſt a Perſon fo charg- 
ed, he neither was bailable before that Statute, nor is now bailable'by 
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Set, 185 3 = fiſt point it . Thc EN OV r 
f Peace 2 Juriſdickion of a Crime, they may bail the Perfon indicted be- 
fote them of ſueh Crime, upon ſach Circuinſtances for which other 
Courts might bail rhe Perſon io indicted before them; fot _ it ſeems to 
be ea good general Rule, That fo far as any Perſons are Judges of any 
Crime, ſo far they have Power of bailinghh Perſon indicted E 
of ſuch Crime; And upon this Ground it ſeems clear, That any two 


in telation to Perſons ſo indicted, becauſe every ſuch Juſtice being a 


Judge of the Court which is to determine the Offence, ſcems conſequent 
ly co have a diſctetionaty Power of judging whether it be bailable, and of 
admiring the Party ro bail. And this Items to be implied by the Sratute 
of 1 Ric. 3. ch. 3. which giving one Juſtice of Peace Power of bailing 


Perſons atteſted for Felony, in like Furm as if fach Perſons had been indited 
at. Sefhons, elearly fappoſes. thac if ſich Perſons had been indicted at 


| Seſſions, they might have been bailed by any one Juſtice: And if any 


H. P. C. 


0 *" 
fore them wot 4 TY 


Mainpriſe, 
Juſtices of Peace, whereof one is of the {2vorum,. may, of common Chap 6. 


Right, bail Perſons indicted before the Sellions of Juſtices of! Peace, for 4" "$a 
1 that any two ſuch Juſtices may hear and determine che Indictment. Al- 
ſo it hath been holden, That any one Juſtice of Peace hath the like Power 


*See the Books 
above cited, 


Cromp. 197. 5 
234. 235. 
H. . C. 103. 


one Juſtice of peace had ſuch Power of bales the Petſons ſo indict, 1 


ar Seſſions, before the Statures ſpecially 21557 to the Power of Juſti- 
ces of Peace in granting Bail, it ſeems, That he has ſtill the ſame Power 


in relativn to Perſons ſo indicted of any bailable Crime under the degree 


of Felony, beeauls the ſaid Statutes ſeem not to reſtrain him in any ſuch 
Caſe, under the degree of Felony, from any Powet which he lawfully 


2 elaim before. Alfo it ſeems to be a 
of Peace might always in his Diſctetion eit 


been, That any one Juſtice 
er bail or ihþii{ol one who 


has given another a dangerous Wound, according as it ſhall appear from 


the whole Cireumſtances, that the Party is moſt likely to live or re for that 
every fuch Juſtice being a principal Confervaror of the Peate, ch Offence 


at preſent being only an enormous Breach thereof, and ho Felooy, kems 63. Seck 19. 


pro ly to come under his Conuſante. 

„ As to the ſecond Point, vis, How fat Bail is gratitable by 
Juſtices 91 Peace; by Vertute of the Statutes ſpecially relating, ro their 
Power of granting Bail, it is tecited by t R. 3. cap. 3. That divers Per- 


Malice, and ſometime of a light Suſpicion, and ſo lept in Priſott, withoit Bail on 


Diferetion, let ſuch Prifontrs and Perſons 7 arreſted to Ball i 


before the ſame Juſtices af their Seſſions. 
Set. 56. bir ir is recited, by 3, H 7. cp, 3. 


710 ly Clare the faid 


| Starare of 1 KR. 3. divers Per bs mhich were not — ah, were Fre wh 


| ſet L Bal and n offices * . : EY the dut Forts of Lam, 


"whereby 


* = 


ſont had been daily #+refted and impriſoned for n of Saw, Foy of 


Mainprize , to their great Vexation and Trouble: And thireupon it & enacted, 
That every Fuſtice of Peace in every Shire, City or Toth, may, by bis or their 
Mall, in lite 
Porn as though the ſame Prifoners, of Perſons, nere indi&ed thertof of Record, I 


B. 1. Chap, 


os 
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eg! OE os Of Bail, Bock II 
weiber 757 Felons. bad eſcaped, to tbe great Diſpleaſure of the Hing, ani Anna 
„ Liege People; and thereupon it is enacted, Lhat the Juſtices of Peace 


= 


ce of his , 
in every Shire, City, and Town, or two of them at the leaſt, mhereof one tobe of ' 
the Quorum, have' Authority, and Power to {et am ſuch Priſoners, or Perſons 
 mainp.rnathe. by. Law, that have been impriſoned within their ſeveral; Counties, 
Ci or Town, to Bail or Mainpriſe, unto their next general Seſſions, or unto the 
vext general Ci Delivery, of the ſame Goals, in every Shire, City, ot Town, 
as well within Franchiſes as without, where any Gaols be, or hereafter al bee 
And that the Jail Fuſtices of Peace, or one of them, ſo taking any ſuch Bail or 
aii, do certify the ſame at the next general Selſo of the Peace, or the | 
next gemeral Gaol. Helivery of any ſuch Gaal, in every ſuch County, City or Town, © 
next following aſter any ſuch Bail or Mainpri nn Oe fl 10 forfeit ta the 
Hing for every Default thereupon recorded, 10 1. And that the «aforeſaid 
Ad, giving Amthority and Pomer in the Premiſes, to any Juſtice of the Peace 
9 #y himſelf, be in that behalf witaaly void, and of none effett. 
Ssͤec. 57. And it is recited, by 1& 2 Ph. & M. 13, That ſince the 
aid Statute of 3 H. 7. one Juſtice of Peace, in the Name of himſelf, and one. 
other of the Juſtices his Companion, not making the ſaid Juſtice Party nor Privy _ 
unto the Caſe wherefore the Priſoner ſhould be bailed, had oftentimes by finiſher 
| Labor and Means, ſet at large the greateſt and notableſt Offenders, 7m as. he not 
repleviſable by th! Laws of this Realm; and. yet the rather to hide their Affection 
in that behalf, had fignified the Cauſe of their Apprehenſion to be only for Suſpi- 
 -Clon of Felom, Kh the ſaid Offenders had and did daily eſcape Puniſhment, &c., 
And thereupon it is enacted, That from the firſt Day of April then next coming, 
vo Fuſtice or Fuſtices of Peace, ſhall let to Bail or Mainpriſe any ſuch Perſon on 
Perſons, which for any Offence or Offences, by them or any of them committed, ble 
declared not to be repleviſed, or be forbidden to be repleviſed or bailed by the. a= 
bove. mentioned Statute of Weſtminſter . e 


Seck. 58, And it is farther enacted, Par. 3. That any Perſon or Perſons 
arreſted for Manſlaughter or Felony, or Suſpicion of Manſlaughter or Felony, being 
bailable by the Law, ſhall not be let to Bail or Mainpriſe by any Juſtices of the Peace 

if it be not in open Seſſions, except it be by two Juſtices. of Peace at the leaſt, 
whereof one to be of the Quorum, and the ſame Fuſtices to be preſent together at the 
time of the ſaid Bailment or Mainpriſe; which Bailment or Mainpriſe they ſhall 
certiſy in Writing ſubſcribed or figned with their own Hands, at the next gene- 
ral Gaol-Delivery to be holden within the County where the ſaid Perſon or Perſons 
ſpall be / ¶P Goon ooo ole 450005 At | 
Sect. 59. And it is farther enacted, Par. 4. That the ſaid Fuſtices, or 
one of them, being of the Quorum, when any ſuch Priſoner is brought before them 
for any Manſlaughter or Felony, before any Bailment or Mainprize, ſhall take the 
Examination f the ſaid Ab rat and Information of them that bring him, 0 
the Fact and Circumſtances thereof, and the ſame, or as much thereof” as ſhall be 
material to prove the Felony, ſhall put in Writing before they make the ſame Bail» _ 
ment; which ſaid Examination, together with the ſaid Bailment, the ſaid Juſti- 
© ces ſhall certify at the next general Gaol-Delivery, to be holden within the Limits 
F Competent y ae peg et gen ane. 
Seck. 60. And it is farther enacted, Par. 5. That the ſaid Fuſtices ſhall © 
have Authority to bind all ſuch by Recogniſance or Obligation, as do declare any 
thing material, to prove the ſaid Offences or Fulonies, to appear at the next gene- 
ral Gaol- Delivery to be holden within the County, City, or Town Corporate 
where the Trial thereof ſhall be, and then and there to give Evidence againſt the 
Party at the time of his Trial; and ſhall certify as well the ſame Evidence, 4s 
ſuch Bond or Bonds in writing, as he ſhall take, at or before the time of his ſaid 
Trial thereof to be had or made. And in caſe any Juſtice of Peace of Quorum, 
Wa e V 
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* ul ofin in. 2 m — to. ako; true ber ail hath; of this 4 
te Juſtices of Gol Neliuery, where: forh Offence ſhall happen to be committed, © 
upon doe Proof thereof, Leffe before them, ſhall Va every ſuch Offence, 


ſer ſuch? Niue on 8 of 't 


Sec. 61. Bur it is provided: Par. ON Thi Fuſices of Pan, 5 Cores 


| rs ' within the City of London, and the _ of 


they had been before accuſtomed; 'and alſo ſhall take Examinations and Bonds, at 


is" afariſaid, upon every Bailment by 
Bog ana E xaminatio , at the next peat Gaol ome ke. 77 


From My Statutes the following Particulars appear moſt obſervable. | 


EY 6 . Firſt, That it ſcems clently- to be imply d by the eee 


fame nn as the "_ Paſte of Gag 1 | 
Ju think meet, &. 97 


them made, and certify every x ien | 


| Middleſex, ' and in other 1 13 1 ; 
Cities; Boroughs, and 'Towns Corporate, (ball within their ſeveral Fariſaiftions, 
have A bn to let to bail Felons and Priſoners, in ſuch Manner and Form as 


tioned Starure of 1 R. 3. 3. Which authoriſed any one Juſtice of Peace to _ 


bail a Perſon on a flight Suſpicion of Felony, in like manner as if ſuch 


perſon had been indicted at Seſſions, That before that Statute, Juſtices a Ball 


and Main- 
"_ Cap. 6. 


of Peace could bail thoſe only for Felony, who had been indicted of it 
before them. And by Parity of Reaſon it ſeems alſo to follow, That 
they had no Power to bail Perſons for any other Crime before ſuch In- 
dictment, unleſs it were an Offence directly tending to the Breach of the 


Peace, the bailing of Perſons for which ſeems properly to come under Supra Sed. 


=” . 


their Conuſance as Conſervators of the Peace: And therefore it ſeemss 


difficult to maintain the Power of one juſtice of the Peace to bail a Per- 
ſon for any other Crime, unleſs it be by ſome Statute limited to the Con- 


nuſance of one Juſtice, or the Party 


it come regularly before him by Indictment; and the Statutes above men- 


tioned ſpecially relating to the Power of juſtices of e | in granting 


Bail, expreſsly require the Connuſance of two Juſtices. 


Se. 63. Secondly, Thar Juſtices of Peace have no Poirer: to bail 
any Perſon not repleviſable by the above-mentioned Statute of Weſfmin- 
ſter 1. 15. from whence it ſeems to follow, That a Perſon under the ac- 
tual Commitment or Arreſt of any other Magiſtrate, or even of a private 


Perſon, for any Crime declared to be irrepleviſable by that Statute, as 
Treaſon againſt the King's Perſon, Arſon, &c. cannot be delivered from 
his Impriſonment by the Bailment of any Juſtice of Peace. Ver if a Per- 
{on at large be only accuſed of any ſuch Crime, on a ſlighr Suſpicion, 


| before a Juſtice of Peace, it ſeems that the Juſtice ought not to commit 
him, but to take Surety of him to appear before a proper Court, as hath 
been more fully ſhewn in relation to the Sheriff, Se. 46. And inaſmuch as 


the above-mentioned Statute of 1 & 2 Ph. & M. I;. expreſsly mentions 


the bailing of Perſons for Manſlaughter, as well as ſor other Felonies, 
there can be no Doubt, but that Juſtices of Peace may, by Force thereof, vide HOPE 


have been indicted for it at Seſſions, 

| becauſe the Commiſſion in giving a Juſtice a general Juriſdiction over any 
Crime, ſhall be conſtrued ſo far only to give him a Power to bail a Per- 
ſon accuſed of it, as it makes him a Judge of it, which he cannot be till 


ſafely bail any Perſon impriſoned on a ſlight Suſpicion of a Fact, clearly Section. 
_ appearing to be no higher an Offence than Manſlaughter, and much more ae 


if it appear to amount to no more than Homicide by Miſad venture, or in 


Self. defence. Yet it ſeems to be agreed, TharſuchJuſtices muſt, at their {ol Rep. 


Dalr cap 114. 


| that c they ought in no cale to bail * Perſon who manifeſtly appears to Ii. P. C. gg. 


Peril, take care thar the Offence in Truth amounted nor to Murder ; and 


Ee A 


—.. ¾ ̃ ]ꝗ g ] ůÄͥ e . CO 


Fa 
% 
* 
5 
1 
? 
fk 
. 
; x 
"WF 
| 21 
. 
EC i 
} 
' 
IF 
16 
' $* 
. » 
3 
* : 
a 
on 
f 


—— 
n 


—— 


* 
— — 


4 

; 

1 

* 

; 
AM 

j 
4 
* 11 
, 1 

4 

h 

1 11 
1 
7 
T 
P11 

& 
Kb x 
4 LH 

? 

y : 

4 N 1 
1 * 
1 
1 
144 
15 ; 

{1 
1 

x 

bh 
£3! 

1 

1 
by 4 c 
\4-£h 

FLEE 7 
TS 7 
$6.4 # 
: 1 - 
1 {3 -: 

3 i 

bl * 

' 

# Y 

: / 

4 4 
1 2 

1 

34: / 

HS 

| 3 
g 
151 

it 
; : 
. ly” 
17100 
> Sr 
1 
1 
4 
1 

U 
| {4 
1 ? 

. 

Pi 5 
TH: 

1 
4 
{ 

FH 
£21 
W330 4 

th 

+48 
5 LY 
1 iin 
l | IF 

5 17 \ 
1 4; 
/ . 

Fg 
+43 
4 1 
1. 18% 
14. IEP 
1 
1 ith 
Ki :: 

* #3 
: N ö 
e 
; 260 
P'S 2 46 
® 1 M3 
i 
1 5 
1 il. 
8 þ Xx 

7161-87; 
e 
T7 3g. 48 
x 171 13 
. p 
G . 

j 1 

1 

; 4 

v7. WE 

1 if $; 
5 1 

1 
1 1 

60 0 
i 8 
ii 

. 
8 of 1 4 
© 0 5 4 
18 
ee 
i 
1 1 
r 
. e 
* b . 
N 
69917675 76 
of it * 
3 „ 
ne 
1 47 
4 Z 45 4 
[91105 
3191-007 
KE 119718 
'E. H I 
q ; i 41 
i 
#A * 14 
Re? { 4 
. 
5 THE. 2087 
7 7 , 
1 1 
F 11 
1 
. Nn 
1 p73 15 
n 
i 
* {i 

N 
1 +4 
„. 
1 
7 5 . 
1 
4 
«1180 
7 1 
61 LY 
433. $47 
4 i 
+4 1 , 
3 [7 | 
45 1 '$ 
WM. 3%. I 
1 F& 
Nine 
i 
* 1 
1.44. 
1 N 
ii 
1-147 © 
+6: i 
br Io *. 
n 
{07 
IJ | 
"3/4 ©. 
' 14 

iN 
II. | 

EL 
11 
? 43 { 
4 k 3 
18 & 0 
fl — + 
Þ =>; 9 
s IE! PIE 
ee 
4 3 
1 4 
* 4-0! 
Nn 
n 
Mt 5 4 
1 

. 

11 
N 
4 
. ; 
4 00 4 
y; . 

1444. 
334 58) , 
1 
1 
1 
12 A. 

If £3 
WH 
$19; 72 
ql | 
if * 8 
: 
24190! 
197 

1 

15 1 
0 717 
I 
1185+: 
4 0; 

1 1 

4, 
e 
1 
1 
| 8 i 
i FR. 
: is 
736 
11 
i th ” 

3) 

: > . 

5 [| 
1 

l 

1 

N | 
. | 
$5.38 1 
1408 0 
14 i 

1 
b " 
n 
TI 
"1.58 N 
Wien 
1706. 
17 : 
14 5 
18 
- 48 oh 
T7 5 

: 

e 
{83.1% 
kl £1 
* 7 - 

« 
1 


> — = — . ͤ — ˙ ages 
= — - rn Fg 3 
__ <* oat — * IF — ha > wy 
a CPT 
_ — -— Cow 2 


Supra Seck. 
44, 45. 

2 Iaſt. 3145 
R 


* * ' 5 N . . . Wigs $1 1 
* 5 . « e 7 i ; g N $ 
£ : - y : & / , 
| c . } p ; 8 , > : | 
K N nt * g * * 0 1 Y 7 1 ; . * 
12 * . b, . ; ; Wo 1 . , 2 : * 3 83 
f #3 & „ 4 p 4 p d " vi : 4 . 5 2 & 25 * * 2 
n þ x f : ; . 0 I. 3 5 f . 1 y . 
| gd * , ' \ a wo . 4 ? , pf * bs, PR M7 1. 3 * 
N = p * * ! & } 7 f \ - 1 1 Cel} 9 5 " v4 
& * \ 0 K 0 ' ; - 1 24 #%s : 8 oe * | * 7 
- *'8 "IJ F 7 ” ” 1 ” as } 
: ” $ ] 6 : " ; ; : " 4 
: - ; , 4 # . * . * Ss ö 12 y ' . Pg t 
P Ci - 4 p \ $5 6 4 , 4 \ N ; | q we p 
, 1 5 , " \ . 45 - 2 * 4 1 15. 5 
1 x * p 74 7 * Nas ' : * 5 % 
4 1 * 4 1 2 3% # % p * þ 4 
* ks ; : Pp N } : , * v * K 1 N | „ 4 « 4 4 < 1 N 
s 5 0 . 7 $ 4 N Ws. OE F6 JS * R 
» 1 FS * . \ 
. E a * | ; 
. 


b 
. 


5 


have been guilty of any of the Homicides' above-mentioned, either by 


his own Confeſſion, or the Notoriety of the Fact, not only becauſe the 
above · mentioned Statute of Weſtminſter 1. 15. which is the Pattern pre- 
ſcribed by x & 2 Ph. & M. for the direction of Juſtices of Peace in relation 


to Bail, expreſsly. excludes all Perſons from the Benefit. of it which are 
guilty of open and manifeſt Offences; bur alſo becauſe the Statute of 

Gloceſter, cap. 9. is expreſs, That all Perſons who are guilty of Homicide, - 
by Miſadventure or in Self-defence, ſhall be kept in Priſon till the next 
coming of the Juſtices Itinerant, or of Gaol Deliver 7x7. 
Sec.. 64. Thirdly, That the chief Import of theſe Statutes is to 


ſhew in what Manner Perſons-are to be bailed by Juſtices of Peace, and 


not to declare what Perſons are bailable by them; in relation to which 
Matter, the old Rules of the Stature of Weſtminſter 1. are generally ſtill 


to be followed, which extending only to criminal Offences puniſhable 
in the ordinary way by - Indictment before the Sheriff, &. give no 


Dalt. cap 114. 
Cromp. 152. 


H. P. C. 105. 


2 Cromp. 
154. 4. 
H. P. C. ro I; 


104. 105. 


Fitz. Coron. 
361. 0 
Dalt. cap. 114. 
F. N. B. 2 46. c. 
. 


C. 16. D. 


Con. 25 Ed. 


3. 43. 
pl. 27. 


S. P. C. 74D. 


Fitz. Coron. 
1 
Mainpriſe, 1. 
d Crompt. 


. 


Bro. Main- 


ptiſe, 94. 


H. P. C. 101. 


Vide Supra. 


cap. 6. Se &. 7. 
d Cromp. 
1 
*H. P.C. 
104, 105. 
Vide Supra. 
Se&.63.Cont. 


Dualt cap 114. 


f 2 Inſt, 185. 
7 / REP 
8 S. P. . 72. f. 
b Fitz. Main- 
priſe, 6. 


12. 
Salk. 61. 


ſeems contrary. 


Power to bail Perſons taken on Proceſs in Civil Actions, or for Contempts 
to Superior Courts, as by Proceſs of Rebellion out of Chancery. And 
therefore by a reaſonable Conſttuction of all theſe Statutes, Juſtices of 
Peace have no Power in any ſuch Caſes to admit any Perſon to bail. 
Seck. 65, As to the third Point, viz. Where Bail is grantable by the 


Juſtices of Gaol-Delivery, it ſeems to be clearly ſettled i ar this Day, That 


ſuch Juſtices may bail any Perſon convicted before them of Homicide by 


Miſad venture, or in Self-defence, the better to enable him to purchaſe his 


Pardon: And if a Perſon convicted of Manſlaughter before ſuch Juſtices, | 

purchaſe his Pardon, it ſeems, that they may. b bail him, even after their 
Seſſions is determined, till the next Seſſions of Gaok-Delivery, that he 
may come in then and plead his Pardon, for that the Power. of ſuch Ju- 


ſtices ſeems e to continue for ſuch Purpoſes after their Seſſions. Alſo d if 
a Man be convicted of Manſlaughter before ſuch Juſtices, againſt plain 


Evidence, it is ſaid that they may bail him till the next Seſſions of Gaol- 
Delivery, in order to purchaſe his Pardon in the mean time. But it 
ſeems, © Thar Juſtices of Peace have no Power to bail a Man in any of 


theſe Caſes, becauſe they are tied up for the moſt Part to the Rules pre- 


ſcribed by the above-mentioned Statute of Weſtminſter x. But this Sta- 


tute not f excending to Juſtices of Gaol-Delivery, ſeems to leave them a 


diſcretionary Power in thoſe Caſes, wherein it reſtrains the Sheriff from 
admitting Perſons to bail. , And therefore if a Defendant in an Appeal 
of Death, plead an Excommunication in Diſability of the Plaine, it 
ſeems to be holden by Staunaford, ł Thar ſuch Juſtices may bail the De- 
fendant from Day to Day, till the Plaintiff ſhall be abſolved, for that 


otherwiſe the Defendant might lee in Priſon for ever, without any Op- 


portunity of coming to his Trial. But it is obſervable, That the Books 
h which are cited for the Maintenance of this Opinion, ſpeak only of an 
Appeal of Robbery : Yet if Juſtices of Gaol-Delivery have ſuch Power 
of bailing Perſons in the Caſe of Death, on the Circumſtances above- 
mentioned, as it ſeems agreed in the Caſes above-· cited that they have, I 
do not find any Reaſon why they may not as well upon other ſuch like 
Circumſtances, bai) Perſons indicted or appealed before them of any 
other Crime, in ſuch manner as the Court of King's Bench may do, as 
ſhall be more fully ſhewn under the next Point. . | 
As to the Fourth Point, viz. Where Bail is grantable by the Courts of 

Weſtminſter-Hall, I ſhall endeayour to ſhew. K 


F 


1. Where 


; 0 SR, 4 | , ; 2 % F $ . 7 | . | , 
| 1 ag N . 2 1 ; 1 b 
5 3 of pL £ 1 fe ; ; ; ö 8 7 W 5 
\ i „ Fx f 8 0 1 a "| ; 
CS ML _ 
| * . : 7 & n F c 4 v 5 5 ** 0 N ö | - ; ; 115 8 l 
8 2 f 1 1 fi 4 4 5 0 SS a Et : of 4 * 928 24 L fy * 4. RG 
1. Where it is grantable by the Court of King's Bench. n.... 
2. Where by the other Courts of Weſtminſter Hal. 
A 7 6 EM : LF ane f £ Fx ; N : p Wh 7 bs 


(As roche firſt of cheſe Points I ſhall confider, 


1. Where Bail is grantable by che Court of King's Bench, to a perſon 
22 by the King's ſpecial Command, or by the Order of his Privy 
2. Where to a Perſon committed hy either Houſe of Patliament. 


3. Where to one committed by the Court pf Chancery, 
4. Where to one committed by an Inferior Court of Record. 5 
5. Where to one expreſsly excluded by the abovementioned Statute 
a winſter 1. Chap. 15. from the common Benefit of a Repleyin by + 


Set. 66. As to the firſt of theſe Particulars, vis. Where Bail is grant- 

able by the Court of King's Bench to a Perſon impriſoned by the King's 

| ſpecial Command, or by the Order of the Privy Council; I do not find 
but that where-ever * a Commitment by the Privy Council hath ſpecial- 5 Mod. 78. 
ly expreſſed the Crime for which the Party hath been committed, this 40, 
Court has always admitted him to bail, on the like Circumſtances on 298. 1990 
which, in Diſcretion, it will grant Bail on other Commitments : b And 1 Leon. 7. 
where-ever it has appeared, thar Perſons have been impriſoned by colour n ax pal 5 G 
of an uſurped Authority, pretended to be derived from any Patent what- 1. And 297. 
ſoever, contrary to Law, it ſeems that the ſaid Court hath always diſ- Kia es b. 
charged the Perſons ſo impriſoned, without Bail! But there have been 1 Kal BG. 
formerly many Opinions, That Perſons committed by the Special Com- 134, 192. 
mand of the King, or of his Privy Council, without expreſſing any other 5 3, 32, 
Cauſe of the Commitment, were not bailable by any Court whatſoever, on” „ 
without ſome Intimation of the King's Conſent to ſuch Bailment, by Let- Con. Mo. 839. 
ter from the Privy Council, or otherwiſe. And a Diſtinction d was taken 8. c J. 


| . N Y | ee the At- ; 
by ſome between a Commitment by one of the Privy Council, and a guments on 


Commitment by the whole Body; and that the former ought indeed to "9 Habeas 
| ſer forth ſome other Cauſe of the Commitment beſides the Command of 8 
the Perfon who made it; but that the latter needed not any. © | Loans, 8r, 
Sect. 67. But this Matter came afterwards to be very ſolemnly de- 4, 2 1 
bated in the famous Caſe © of Sir John Corbet, and others, who being im- 7 TAR 
priſoned by a Warrant from the Privy Council, about the third Year of See the Ar- 
the Reign of King Charles the Firſt, moved the Court of King's Bench to dhe He, 
admit them to Bail upon their Habeas Corpus; whereon. it was returned, Corpur con- 
That they were detained in the Priſon of the Fleet by the ſpeciab Com- Frome. 
mand of the King, ſignified ro the Warden by a Warrant of ſome of the Ruſbworth's 
Members of the Privy Council, in which Warrant no other Cauſe of the Collections, 
Impriſonment was contained but ſuch Special Command: And it was 4 N hay : 
ſtrongly urged on the Behalf of the Priſoners, That ſuch Impriſonment 
is againſt the Statute of Magna Charta, chap. 29. which provides, That 
uo Freeman ſhall be taken or impriſoned, and that the King will not paſs upon him, 
nor condemn him, but by the Judgment of his Peers, or the Law of the Land; 
and alſo againſt many other Statutes f made in Affirmance of Magna * x; Ed. 3. 4. 
Charta, by which it is ordained, That no Man ſhall be taken by Petition, or Sug- 28 Ed. 3. 3. 
geſtion, made to the King. or to his Council, unleſs it be by Indifiment or Preſent- Ed. 3. 3. 
ment, or by Proceſs by Original Writ ; and that no Man ſhall be impriſoned, &c. 
without being brought to anſwer by due Proceſs of Lam; nor be pat to anſwer with. 
out Preſentment before Fuſtices, or matter of. Record, or by due Proceſs, and wy | 
| : OW, ” Original. 
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Original. And it ws argued, That the Eiberty of the gubject would: be 
4 ous, and lie at the King's Mercy, if Perſons who happen ro in cu. 


means of ſuch a Commitment be liable to be for ever impriſuned, with- IF 


alledged agaioſt him, without giving him an Opportunity of dlearing 
to the Opinjon of Sir John Markhani, in the time of King Bdrard the 
; Treaſon or Felony, / as any of his Subjects may; ſor that if the K 


which declares, That Perſons impriſoned by the King's Command have 


and others; and therefore ſhall not be taken to extend to ſuperior Courts: 
And it was neyer thought, that the Court of King's Bench was reſtrained 
buy it from bailing Perſons impriſoned for Homicide ; and yet all ſuch are 

_ equally declared by the Statute to be irrepleviſable: Alſo many Precedents— 
were alledged, whereby it appeared, That Perſons. committed by the \ 


Sec. 67. But on the other Side it was argued, That ſuch Commit- 


Point, Thar Perſons committed by the Command of the King (which, 
as it ſeems to be agreed, is to be underſtood of the King's ſpecial, abſo- 
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is Diſpleaſure, for what perhaps the Law eſteems no Crime, ſhould by 
out any Poſſibility of Redreſs; and that it ſeems inconſiſtent with natu- 
ral Juſtice to expoſe a Man to ſo ſevere a Puniſhment for a ſuppoſed Crime 


himſelf by a lawful Trial. And it was farther urged, That, according 


Fourth, the King could nog ſo much as arreſt: a Man upon Suſpiciow of 


— 
- 


ſhould do Wrong, the Party could have no Action againſt him. Alſo it 
was inſiſted, That the P reamble of the Statute of Weſtminſter 1 Anz: 


always been taken to be irrepleviſable, muſt be intended only of a Re- 
plevin by the common Writ 4% Homine replegiando, or by the Sheriff. ex 
Meio, without Writ, for that it ſpeaks only of a Replevin by Sheriffs 


Habeas 


4, 
3 25% 
wt * 


King's ſpecial Command had been diſcharged upon Writs of 
Corpus. c i er ek Ls 


ments could not reaſonably be intended to be againſt the Purview of the 
Statutes above-cited, inaſmuch. as the ſaid Statute of Weſtminſter 1. 15. | 
which was made in the very next Reign after that in which the Stature 
of Magna Charta was made, it was declared to be a ſettled and undoubred 


lute, and extrajudicial Command) are not repleviſable; and it cannot 
be imagined that ſo high a Regard ſhould be paid to ſuch a Commitment, 


il it were thought to be illegal, and contrary to Mag na Charta. And it 


was inſiſted, That Commitments of this kind have often been allowed 
by the Courts * of Juſtice, and are mentioned by Authors b of the beſt 
Credit ſince the above-cited Statutes, without any the leaſt Objection to 
their Legality, and as depriving the Party impriſoned by them from the 
common Benefit of the Wrir of Replevin. And it was alſo-ſtrongly 
urged, That there are often ſecret Cauſes not fit to be divulged, ' which 
may make it neceſſary for the Safety of the State, in ſome particular Cir- 


cumſtances, to reſtrain ſome Perſons from their Liberty for a certain time, 


and that the King, who is entirely entruſted with the Management of 


State-Affairs, ſhall be preſumed always to act for the Publick Good; 


and that it is immodeſt for any of his Courts to queſtion the Juſtice of his 
Proceedings of this kind, which the Law ſeems wholly to have left to 
his Wiſdom, or to ſuffer a Suggeſtion that. he abuſes his Prerogative to 
cover Oppreſſion; and that the Subject is in no danger of perpetual Im- 
priſonment on this Account, for that the Court of King's Bench harh al- 


ways uſed a diſcretionary Power over ſuch Commitments, as well as all 


others, and therefore upon ſpecial Circumſtances of Hardſhip, may ad- 


mit Perſons under ſuch Commitments to Bail; but that where there was 


nothing extraordinary in the Caſe, it had been the general Courſe of the 
Court not to do it without a ſpecial Order from the Council for it, as 
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by the Court of King's Bench, to a Perſon "imp by 
of Parliament,” There can be no Doubt but 1125 the higheſt dis 
de paid to all the Proceedings of either of theſe Houſes, aud chat where: 
ohtrary does not plainly aud 5 og appear, ir mall Be pre- 
e act within their, JuriſdiGion, und Agtecably "ro the 
IL | Vaſa Parliament, and the Mi of Law und Juſtice : 15 there- 
fore, where-ever it ſtands indifferent upon'the Return of a Habeat pn, 
whether a Commitment by either of thoſe Hoſes were ſtrictly leg 
not, and the Parliament be ſtill ſitting, I can find no Precedent t : 
Priſoner hath been bailed by che Court of King's Bench. And it eh 
bur be expected, that thoſe Houſes would be apt 0 reſent an Attempt 
of this kind, Ns which might ſeem to carry with it an implicit Reflection n 
their Honour, as unjuſt depriving à Subje of his Liberty, and put- 
ting him under a Necaſdt ity of demanding. Juſtice froth 'anorher Court, 
V unreaſonably refuſing to reſtore him to it; Which ſutely ſhall! nevet . 
be intended, where their Proceedings are capable of a more favourable: ZON- 
„ ſtruction. 8 And thetelbre in the Lord 'Shaftbury's Caſe, who, upon 
' Hubeas Corpus in the King's Bench, was returned to have been Wente ; 
ted by the Hooſe of Lords ſor his high Contempt committed agafutt 
that Houſe, the Court would not take notice of any Exceptions 1 e 
the Form of the Commitment, as chat ir was too general, and did not 
exprels: rhe Natute of che Contempt n what Place it was commit. 
aan Ther it was ſuch for which the 
Lords m might lawfully mike th h an Order; and no other Court ſhall pre- 
| ſcribe to them in what” Palms ay ought to make it. But if it be de 
5 manded. in eaſe a Subject ſhould be committed by either of thoſe — 
for à Matter maniſeſtiy out of their Juriſdiction, what remedy can he 
baveꝰ? Lanfwer, That it cannot well be imagined that the Law, which 
favours nothing more than the Liberty of the Subject, ſhould give us a | 
Remedy againit Commitments by the King himſelf, appearing to be itle- 
gal, and yet give us no manner of Redreſs againſt a Commitment by 
our fellow Subjects, equally appearing to be unwarranted.” But as this 
is Coſe which, I am perfwaged,” will hever happen, it ſeems needleſs 
over nicely to examine it. \ 2p 
S 78. "Howevet it une We 0 a Perſon. conthitect 'for'a 
Comempt by the Order df either Houſe of Parliament, may be dis- 
tharged | Ihe Corr of — Bench afrer a Diſſolution, or Prorogation 
of "the Parliament, whether he were committed during che Seſſiotis, 6r 
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ment v e only mY point ah . | 9 Ade perſons 3 Salk, Sls”: 
in Execution for their Fines. to the King, ſer on them by: a: Seſſions of 7. Mou. 19,» 


Juſtices of Peace, have not only brought their Habeas Corpus, but alſo We Maceh, 


cheir Writ of Error in the King's Bench, and aſſigned Errors, yet the 5 hr * % 


| Court has refuled- to bail them. But I rake it for granted, in thoſe Ca- 1 
ſes which are but briefly- reported, That it appeared upon the whole Re- » Sid. 1 8 
cord, That ſuch Fines were legally kupsled, Alſo it 1 That the my 25 


ſaid Court has ſometimes been induced to deny Perſons committed b | 
other Courts, by Warrants not ſtrictly formal, the Benefit of Bail, for 
the Enotmity, dangerous Tendency, or Obſtinacy 2 of their Offence; 1 Bull. 


which if it had been attended with Jeſs aggravating Circumſtances might l to . 
not have excluded them from ir. Alſo the ſaid Court, in determining 17 1 


whether it be proper to bail a Man committed by another Court, uſually. 220, pl. 14. 


conſiders all the other Circumſtances of the Caſe, as the Length b and 122 o - wi 3 


Hardſhip © of the Impriſonment, and ſuch like, in order to give ſuch a *, Kal Rep, 


Determination upon the whole, as may be moſt agreeable to the Honour 218. pl. 19. 


337. 4 51. | 


and Frerogadive” of the Crown,” ang + ng Liberty and Wy: of the ; But. 140. 

Subject. ny OT, oy: Itch. 1a. 
Seek. 77. But f it beste 46 be agreed, That no one can in any Caſe T 

controvert the Truth of the Return to a Habeas Corpus, or plead or ſug- 

geſt any Matter repugnant to it: Vet it hath been holden, That a Man 

may. confeſs and avoid ſuch a Return, by admitting the Truth of the 

Matters contained in it, and ſuggeſting others not repugnant, which 

take off the effect of them. And upon this Ground, where one Swallow, 

a Citizen of London, was committed for refuſing to accept the Office of 1 Sid. 287, 

an Alderman of the ſaid City to which he had been elected, and the 88. 

Cuſtom of the City juſtifying a Commitment for ſuch a Refuſal, and 

the Election and Refuſal were ſer forth in the Return to the e Cor- 

pus; he filed a ſuggeſtion in the Crown-Office, That he was an Officer 

of the King's Mint, and that all ſuch Officers were erempted from all 

City Offices, both by Preſcription and by the King's Charter; and 


thereupon the Patent of the Grant of his Office, and alſo the Parent of 1 


the Exemption being inrolled in the Court, he was diſcharged. | 

Sect. 78. Alſo the Court will ſometimes examine by Affidavir, the 
e of a Fact on which a Priſoner brought before them by an 5 Mod 323. 
Habeas Corpus hath been indicted, in order to inform themſelves, on Exa- T% 455. 
mination of the whole Matter, whether ic be reaſonable to bail him or 
not. And agrecably hereto, where one Fackſon, who had been indicted Trin. 4 
of Piracy before the Seſſions of Admiralty, on a malicious Proſecution, Georg. 
brought his Habeas Corpus in the laid Court in order to be bailed, the 
Court examined the whole Circumſtances of the Fact by Affidavits, up; 
on which it appeared, That the Proſecutor himſelf, if any one, was 
Guilty, and carry d on the preſent Proſecution to skreen himſelf; and 
thereupon the Court, in Conſideration of the Unreaſonableneſs of the 
Proſecution, and the Uncertainty of the Time when another Seſſions of 
Admiralty might be holden, admitted the ſaid Jackſon to bail, and com- 
mitted the Proſecutor till he ſhould Had Bail to an{wer the facts con- 95 
rained i in the Afﬀidavits. | 
„ As to the fiſth Portier er VIZ. Where Bail is ; grantable Wo =< 
Court of King's Beneb, to one excluded by the above-mentioned Statute 
of Weſtminſtcr 1. chap. 15. from the common Benefit of a Replevin by 


the Sheriff; It cannot be doubred, but that notwithſtanding | neither d the 4 2 1p, 185, 


Tenge of his, nor-of any w__ Superior Court of. Juſtice, are ſtrictly Ms, "8. 
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ba hat Statute ; vet! then will always, in their Diſs =» 

- cretion, pay a due Regard to the Rules, preſcribed by it, and not admit 

' a Perſon to Bail who is expreſsly declared by it to be irrepleviſable, with⸗ 


out ſome particular Circumſtance in his favour: And therefore. it ſeems 


1 difficult to ſind an Inſtance where Perſons attainted b of Felony, or but 


* Kelyng. 90. to induce the Court to grant it: As where © a Perſon taken by a \Capias _ 
-89 pleads that his Name is F. S. Yeoman, and not Gentleman, and ſo he is 


have been admitted to the Benefit of Bail, without ſome ſpecial Motive 


uulagatam, on an Appeal of Felony by the Name of J. S. Gentlemar 


5, not the ſame Perſon who was outlawed, in which Caſe the Court in Dif 
e cretion may bail him; for untill the Plea. be determined, it appears not 
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whether he were the Perſon intended or not. Or where f a Perſon out- 
lawed alledges an Error in the Record, in which Caſe alſo the Court, 
ex gratia, may bail him, eſpecially if the Error be apparent. Or where 
- a Man is convicted 8 of Felony, upon Evidence by Which it plainly ap- 


8. - pears to the Court that he is not guilty of itz in which Cale even the 
; Juſtices of Gaol-Delivery may bail him. Or where h it a S to the 5 


Court that the Proſecutor of an lodidment, or the Plaintiff in an Ap- 


8 peal, hath unteaſonably delayed his Proſecution; as where two Nihils 


Ma Inſt. 188. 
1 Syd. 316. 
s Crompton's 
+ Wn 154. 


h 5 Mod. 
454.455. 


are returned upon two Writs of Scire facias, awarded againſt a Plaintiff in 
an Appeal, removed by Certiorari into the King's Bench, and the Priſoner 
hath lain a long time under Confinement. Or where! the Deftndant in 
an Appeal hath pleaded an Excommunication in Diſability of the Plaintiff; 
in which caſe it is apparent, That the Plaintiff cannot proceed at preſent; 
and if the Defendant ſhould be kept in Priſon till the Plaintifl be ab- 
ſolved, he might be a Priſoner for Life. Or where K it appears to the 
Court, That the Defendant may be in danger of loſing his Life, either 
by Famine, or a dangerous Diſtemper, Oc. if he continue longer in 
Priſon. e . eee BELT 


: As to the ſecond Point, viz. In what Caſes Bail is grantable by che other | 
Courts of Meſtminſter- Hall: I ſhall conſider, 2 


1. How far it is grantable by ſuch Courts, to Perſons committed for 


' Cauſes under the Degree of Treaſon or Felony. 


pl. 3. 
Bro. Main- 
priſe, 48.73. 
S. P. C72. 


E Latch 12. 
Cro. Jac. 356. 
Co. Lit. 289. 


a. 
. 12 Inſt. 53, 


4 Inſt. 290. 
Vaughan, 
154,155,156, 


2. And 297. 
Daliſon, 81. 
3 Leon. 18. 


2 Jo. 13, 14, 
17. | 
2 Mod. 198 


2. How far to Perſons committed for Treaſon or Felony. TT” 


Seck. 80. As to the firſt Point, vis. How far Bail is grantable by | 
the ſaid Courts, to Perſons eommitred for Cauſes under the Degree of 
Treaſon or Felony, it ſeems, ! That the Courts of Common Pleas and 


Exchequer, at any time during Term, and the Court of Chancery, either 
in Term or Vacation, may award a Habeas Corpus by the Common Law, 
for any Perſon committed for any ſuch Cauſe, and thereupon diſcharge 
him, if it ſball clearly appear by the Return, That the Commitment 
was againſt Law (as being made by one who had no Juriſdiction of the 
Cauſe, or for a Matter for which by Law no Man ought to be puniſhed) 
or bail him, if it ſhall be doubtful wherher the Commitment were legal 
or not, Gc. However it is certain at this Day, That by force of the 
Habeas: Corpus Act, Par. 3. & 10. ſet forth more at large. Sed. 17. & 22. 
any of the ſaid Courts, in Term · time, and any Judge of either Bench, or 
Baron of the Exchequer, being of the Degree of the Coif, in the Vorr 
2:4 "6s ©, 8 | | | 10N, 


— 


; ” 
. fy 4 V. Vt he. 7 * 
1 4 "oi , „ . 
2 y & AY 1 W C * $8 — 
4 8 . * # wo 1 1 
i # 


* VT 
: * 
1 99 
I > 1 1 * * 
k C D 75 % 
= N 7 0 
1 


pe 
bai 


Contra 

4 4 Inſt. 178. 

1 Bulſt. 45. 

pl . . 
on. I Syd. 


222, Eq 


e H. P. C. 


4 * 


Guilty, but only to be fined, G “ 


% 


ef. 8 3. As to the eighth general Point of this Chapter, viz, What 
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ſecure his Appearance, and put him as much under the Power of the 
Court as if he had been in the Cuſtody of the proper Officer, they ſeem 
a 3 ; W 
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6 have ay 8 end of ibe Law; 446 to have: dens all FEW can 1 — 
eaſonably required, of them; Bur howſoever the Law may ſtand in rela- : 
= -: this Caſe,” it is certain, That if Perſons be bound by Recogni- (+ 
fate, that F.'S. ſhall appear in the King's Bench the firſt Day of ſuch'a 
Term, to ahſwer to ſuch an Information againſt him, and not depart 
til he ſhall be diſcharged by the Court, and afterwards the N : 
- | Quien zd General enter à Wolle 2 as to that Information, and exhibit another, 
* nen Which the Defendant is convicted, and refuſes to à ppear in Court 
N aſter perſonal Notice, the Recogniſance is forfeited ; for. being exprels . 
5 chat che Party ſhall not depart till he be diſcharged by the Court, it 
cannot be ſatisſy d unleſs he be forth-coming, and ready to anſwer to any. 
_ 6ther Information exhibited againſt him whilſt he continues not diſcharg- 
ed, as much as to that which he was particularly bound to aner to. 
| Bur in ſuch Caſe ir ſeems, That the Recogniſance ſhall not be farfeired 
WE oe by che Partys not appearing in Court the firſt Day of every Term, aſter 
1 * back N to the An as i may be before he bath pleaded. | 
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ND now I am to 46tifider i in whit Caſes, and: in what Metis, 
Offenders are to be committed, for the better Underſtanding 


whereof, 1 ſhall examine, „ 


1. What kinds of Offenders are to be committed. 
2. By whom. ä 
+ To what Priſon. 
4. What is to be done previous to their Commitment. 
7 What ought to be the Form of it 
5. At whoſe Charges they are to be ſent to Priſon. Ne 
Jr. To what Court the Commitment is to be certified. 
8. By what means the 01. may be * from much Comm 


Sec. 1. "ht to 8. firſt point, There is no Doubt but that perſons 
apprehended for Offences which are not bailable; and alſo all Perſons who 
nege to offer Bail for Offences which are bailable, muſt. be com- 

"er 1,0 . 

© ro. l Sts 2. And it is ſaid, That whereſoever a Juſtice of Peace is im- 


Met powered by any Statute to bind a Perſon over, or to cauſe him to do 
3 Ed 4 26. b. a certain thing, and ſuch Perſon being in his Preſence ſhall refuſe to be 


20 Ed. 4 6b. bound, or to do ſuch thing, the Jultice oy commir him to the Gaol, 
10 Ed 4. 17. to remain there till he ſhall comply. 
b 28. a. Sect. 3. As to the ſecond Point, viz. by win! ſuch Peifons are 


Wirte > to be committed, it ſeems to be agreed by all the Old ® Books, That 


1 7-3. b. whereſoever a Conſtable, or private Perſon, may juſtify the arreſting 


. another for 4 Felony « or Treaſon, he may alſo yr the ſending or 
in | : bringing 


- ha . . | 915 . i Wy . 1 : | ; | ” : 99 4 | 2 
o 1 ! 
© bringing him to the common Gaol, and that every Private Perſon. bass 
as much Authority in caſes of this kind as the Sheriff, or any other Ol. 

ficer, and may juſtify ſuch Impriſonment by his own Authority, but H 7. 4. 
not by the Command of anòther. But b inaſmuch as it is certain, That pi. Pg 
a Perſon lawfally making ſuch an Arreſt may juſtify bringing the Party Impric 3. 
to the Conſtable, in order to be carried by him before a Juſtice of Peace; b E P, HIS 
and inaſmuch as the Statutes of 1 & 2 Ph. & M. 13. and 2 & 3 Ph. & 3 105 


M. 10. Which direct in what manner Perſons brought before a Juſtice of a . | 
r F. C. 91 


* 


„ 


Peace for Felony, ſhall be examined by him in order to their being com- In 
mitted or bailed, ſeem clearly to ſuppoſe, That all ſuch Perſons are to 
be brought before ſuch Juſtice for ſuch purpoſe ; and inaſmuch as the 
| Statute of 31 Car. 2. commonly called the Habeas Corpus Act, ſeems: to 

| ſuppoſe, That all Perſons who are committed to Priſon, are there de- 
rained by Vertue of ſome Warrant in Writing, which ſeems to be intend- - 
ed of a Commitment by ſome Magiſtrate ; and the conſtant Tenour of 
the late Books, Practice and Opinions, are agrecable hereto : It is cer- H. P. C. 97, 
tainly moſt adviſable at this Day, for any Private Perſon who arreſts e t. 


another for Felony, to cauſe him to be brought as ſoon as conveniently he = 
may, before ſome Juſtice of Peace, that he may be committed or bailed  _. 
Ser. 4. But it is certain, © That the Privy Council, or any one or « ; And 298, 
two of them, or a Secretary of State, may lawfully commit Perſons for Palm. 558. 
Treaſon, and for other Offences againſt the State, as in all Ages they ee | 
| ; | 6 — "os. a . | | 5 NE 9 ; 7 
have done. 1 e e 5 dl e150 . 
„ 5 FVVVVVVVVVVVVVVC i nenug, Sir William - 
OO Ei on 2. oe ß ĩ d Welle 
As to the third Point, viz. To what Priſon ſuch Offenders are to be caſe, Trin. 
EM en VVV 
' val. 34, 


4 


committed, I ſhall obſerve, 


1. That the Priſon ought to be in the Realm of England. 
2. That regularly | it ought 40 be a Common P riſon. . : . 


Seck. 5. As to the firſt of theſe Particulars, it is enacted by 3 1 Car. 3. 
12. That no Subject of this Realm, being an Inhabitant, or Reſſant of this 
Kingdom of England, Dominion of Wales, or Town of Berwick upon Tweed, 

| ſhall or may be ſent Priſoner into Scotland, Ireland, Jerſey, Guernſey, Tan- 

gier, or into Parts, Garriſons, Iſlands, or Places beyond the Seas, which then 
were, or 'at any time hereafter ſhould be, within or without the Dominions of his 

Majeſty, his Heirs or Succeſſors; and that every ſuch Impriſoument is by the 

ſaid Statute enacted and adjudged to be illegal, and that every Subjec ſo impri- 
ſoned, ſhall have an Adtion of Palſe Impriſonment, &c. and recover treble Coſts, 
and no leſs Damages than five Hundred Pounds againſt the Perſon making ſuch 

Warrant, who [hall alſo incur a Præmunire. HVV 

Seck. 6. As to the ſecond of the above-mentioned Particulars, It is 
enacted by 14 Ed. 3. 10. as followeth, In the right of the Gaols which were 

wont to be in ward of the Sheriffs, and annexed to their Bailiwicks ; it « aſe 

ſented and accorded, That they ſhall be rejoined to the Sheriffs, and the Sheriffs 
(hall have the Cuſtody of the ſame Gaols, as before this time they were wont 10 
have; and they ſhall put in ſuch Under-keepers for whom they will anſwer. And 
this is confirmed by 19 H. 7. chap. 10. Allo it is recited by 5 H. 4.10. 
That divers Conſtables of Caſtles, within the Realm, being aſſigned Juſtices of 
Peace by the King's Commiſion, had by colour of ſuch C EA 4 uiſed to take 
People to whom they bore evil Will, and A them within the ſaid Caſtles, 

till they had made Fine and Ranſom with the ſaid Conſtables for their Delive- | 
rance. And thereupon it is GN. 4 hat none be impriſoned by any Faſtice 3 ts 

| rt Danica * <a MT 


/ 
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* FN 
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t. Peace, Pit only in the Chmmon' Gail; ſaving to Latte and othirs which 

e have Giols their Franchiſe PPV. ( + 99 
8. % And. Seck. 2. And it à ſeems, That the King's Grant fince this Statute to 
Ge Er 923, Private Perſons to haye the Cuſtody of Priſoners commitred by Juſtices . 
„ , / 
H. P. C. „. Seck. 8. It ſeems to be b agreed, Thar if a Perſon be arreſted: in one 


Dielt. esp. 115. County, for a Crime done in it, and fly into another, and be re. taken | 
| romp. 27%, there, he may be brought before a Juſtice of the County where the Of- 
* fence was done, and be committed by him to the Gaol of ſach County. 


© Dale. cap. But it ſcems to be the ſtronger © Opinion, That if one who bath com- 


dtemot. mitted an Offence in one County, fly into another before he be taken, 
72, b. and. be purſued and arteſted in fach County, he ought to be brought 


H. P. C. 92. before a Juſtice of the County where he is taken, and be committed __— 
93-.," him to the common Gaol! of the ſame County, d whether it lie in ſuch 


b. ms ” County or another; © unleſs there be fome ſpecial Reaſon to the Contra- 
33 Ed: 4.8, ry, as an apparent Danger that the Party may be reſcued from ſuch Pri- 
PI Com. ſon by Rebels, Gr. And it ſeems to be laid down as a Rule, by ſome 
37, a. Books, f That any Offender may be committed to the Gaol next to the 
8 b. place where he was taken, whether it lie in the ſame County or not. 


2 Bulſt. 264. Seck. 9. It is 8 ſaid, That if a Conſtable bring a Felon to Gaol, and 
11 Ed. 4. 7. the Gaoler refuſe to receive him, the Town where he is Conſtable ought 
4 = 45, to keep him till the next Gaol-Delivery. But h in other Caſes it ſeems, 
eee 3 That regularly no one can juſtify the detaining a Priſoner in Cuſtody out | 
4 rnb 5:2 of the common Gaol, unleſs there be ſome particular Reaſon for ſo do- 
5 147 ing; as if the Party be ſo dangerouſly ? ſick that it would apparently | 
b hazard his Life to ſend him to the Gaol, k or there be evident Danger 5 
peil. 45, of a Reſcous from Rehels, &c. Yet conſtant Practice ſeems to autho- 
83 Ed. 4. 34, riſe a Commitment to a Meſſenger; and it is I ſaid, That it ſhall be in- 


3 tended to have been made in order for the carrying of the Party to 
VV | ” TR e i 
114. 3 | 3 : 5 L 3 5 26 
10 H. 4.7. SeF. 10. As Priſoners ought to be committed at firſt to the proper 


; . Priſon, ſo ought they not to be removed from thence, except in ſome 
"= ſpecial Caſes. And to this Purpoſe it is enacted by 31 Car. 2. chap. 2. 
e Par. 9. That if an) Sul ject of this Realm, ſhall be committed to any Priſon, or 
Impriſon. in Cuſtody of any Officer or Officers whatſoever, for any criminal, or ſuppoſed cri- 
ment. 23. minal Matter; that the ſaid Perſon ſhall not be removed from the 700 Priſon . 

+ 20 Ed. 4. and Cuſtody, into the Cuſtody of any other Officer or Officers, unleſs it be Ey Habeas 

Bro. faux. Corpus, or ſome other leg al Writ ; or where the Priſoner is delivered to the Con- 
33 ſtable, or other inferiour Officer, to carry ſuch Priſoner to ſome common Gaol; 
ir Ed.q. 7. J where any Perſon is ſent by Order of any Judge of Aſiſe, or Fuſtice of the 
ab. Peace, to any common Workhouſe, or Houſe of Correction; or where the Priſo- 
1 2 bs b ner i removed from one Priſon or Place to another, within the ſame County, in 
4, b. 5, . Order to 4 Trial, or Diſcharge by due Courſe of Law; or in caſe of ſudden Fire, 
Sal. 3479 or Infection, or other Neceſſity ;* upon Pain that he who makes out figns or cowun- 
terfigns, or oveys or executes ſuch Warrant, (hall forfeit to the Party grieved 
one Hundred Pounds for the firſt Offence, two Hundred Pounds for the ſecond, &c. 
Seck. 11. As to the fourth Point, viz. What ought to be done pre- 
vious to the Commitment of ſuch Offenders, it is enacted by 2 & 3 Ph. 
M. 10. That every Juſtice or Fuſtices, before whom any Perſon ſhall ble 
 Grought for Manſlaughter, or Felony, or for Suſpicion thereof, before he or they ſhall 
commit or ſend ſuch Priſoner to Ward, ſhall take the Examination of ſuch Pri- 
ſoner, and Information of thoſe that bring him, of the Fact and Circumſtances 
thereof ;, and the ſame, or as much thereof as ſhall be material to prove the 2 
; | F og | | +1 EIS | pal 


* 


c 16. Of Commitments, 5 


fall put in writing. 1 two Days after the ſaid E. xamination, and the 1 
e. certify in ſueb Manner and Form, and at ſuch Time, as they 2 


fronld and | 


ought to 4. if ſuch Priſoner, ſo committed or ſent to Ward, had hos bailed, or © 


pointed, for not taking or not rm 
ther enacted, That the ſaid Fuſtices ſhall have Autherity to bind all ſuch by 

Recogniſance or Obligation, an do declare” any thing material to prove the 2 
Manſ aughter, or Felony, to appear at the next General Gaol- Delivery to be holden 


"wn the County, City, or Tonn Corporate, where the Trial of the ſaid Man- 


ghter, or Felony, ſhall be, then and there to 


| the Par- 
nd and that the ſaid Fuſtices ſhall certify the 


4 Evidence againſt 
a 


48, &c.- 8 
Sec. 1 2. It ſes that a Juſtice of. 8 ought n not to detain a Pri- 
* ones by Vertue of this Statute, in order to examine him, any longer 
than is neceſſary for ſuch Purpoſe, for which it is — That the ſpace of 
three Days is a reaſonable time. "ER 
As to the lch Point, vis. what a oug ght to 60 the Form oſ a Commitmen, 
| the following Rules are to be obſeryed. | 


Stel. 13. 1. It muſt be in Writing, under the Hand and Seal of the 
Perſon by whom it is made, and expreſſing his Office, or Authority, 
and the Time and Place at which it is made, and muſt be directed to 
the Gaoler, or the Keeper of the Priſon. 15 


Seck. 14. 2. It may be made either in the Name of the King. and 


only teſted by the Perſon who makes it, or it may be made by ſuch 


Perſon i in his own Name. 

Sed. 15. 3. It may n the # Gadler to keep the Party i in ſafe 
and cloſe Cuſtody ; for if every Gaoler be bound b by the Law to keep 
his Priſoner in ſuch Cuſtody, - ſurely it can be no fault i in a Mittimns to 
command him ſo to do. 

Seck. 16. 4. It ought to ſet forth the Crims alledged againſt the par- 
ty with convenient © Certainty, whether the Commitment be by the Pri- 
vy 4 Council, or any other Authority; otherwiſe the Officer © is not 
- puniſhable, by reaſon of ſuch Mittimus, for ſuffering the Party to eſcape : 
And the Court, before whom he is removed by Habeas Corpus, ought to 
diſcharge or bail him: And this doth not only hold where f no Cauſe at 
all is expreſſed in the Commitment, but alſo where it it. ſo looſely ſet 
forth, er the Court cannot adjudge whether it were a reaſonable 
Ground of Impriſonment; as ł where one was — for manifold 
Contumacy to the High Commiſſion- Court, or for * 
before them to certain Articles, or i for inſolent Behaviour and Words 
ſpoken at the Council Table, Gc. And it is holden by Sir * Edward 
Cole, in his ſecond Inſtitute, That a Commitment for High Treaſon, or 
Felony in general, without ſhewing the Species of the Offence, is not 
good; yet in 1 another part of the ſame Book, ſuch general Commit- 
ments Cow to be allowed by him to be good: And there are Precedents 
of Commitments for Felony in general, in good m Authors. And n ic hath 
been reſolved, 8 88 Commitments for High Treaſon in youre are 


good. BS 
& Lawſon's Caſe. Palmer, 558. 1 Rol Rep. 245. by Rol. Rep. 220, 245. i Ceo. Cir. 
2 Bulſt. 139, 140. * 2 Inſt. 591. 5 Mod. 85. 2 laſt. 52. m Crompt. 233, b. Dalt. eap. 125. 


1 And 298. I ** 305. Palmer, . Sir William 1 Prin. 2 Georg. | 
Set: 15. 


refuſing to anſwer 


7 1 to Mainpriæe, upon ſuch Pain as in 1 & 2 Ph. & M. 13. limited and ap- may 156. 
ſuch Examinations, &c. And it in far. Sc. bo. 


Bonds taken before them, in 
like manner as they ob to "Fg the Bonds mentioned in the ſaid former 


Gro E. "Y 
830. 


2 Inſt. 52, 
591. 

Dalt. cap 125. 
H. P. C. 94. 


Dalt. cap. 125. 


2 Sir Willi- 
am Wynd- 
ham's Caſe, 
Trig. 2. 
Georg, 
d 3 Co. 100. 
r 
Dalt. cap. 118. 
H. P. C. 9 
Dalt. cap 125 
2 Inſt. 52, 
395. 

416 Car. f. 
cap. 10. 
Cro. Car. 
133, 507, 
579, 593. 
2 And 1505 
Contra 
1 Ro. Re. 5 
8 
1 Leon. 71. 
Ch. 15. Sect. 
66, to 72. 
© 2 Inſt. 591. 
H. P. C. 109. af 
Infra. cap. 
17. 
Palm. 558. 
Cr: Car; 
$79, 793, 
1 
Barkham's 


133. 579. 
An 75. 
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© Bf: Willi. 
Im Wynd-. 
ham's Caſe, 
Trin. 2 Geor. 
Dalt. cap. 1a 5. 
| * 233. 


| 2 Taft: 52. 
Fam. 558, 


- 
= 


* 


_— 
b 2 Inſt. 525 
591. 

H. P. C. 94. 
cs 233 


Dalt.cap.1 24. 


© r Lev. 230 
contra Cro. 
Car. 558. 


74. | 
3 Inſt, 527 
591. 

1 Rol. Rep. 
220. 

1 Lev. 230. 


Cro. Car. 


579. 
con. 3 Bulſt. 


48, 49- | 


1 Rol. Rep. 


410. 


ö 9 
1 


Sg. 17. 5. It is Cafe to ſer forth, That the Party is charged upon 


Oath; but this is not neceſſary, for it hath been * reſolyed, Thar a Com- 


* 


mitment for Treaſon, or for Suſpicion of it, without ſetting forth any 


. 


particular Accuſation, or Ground of the Suſpicion, is good. 


— : — 
1 


Seck. 18. 6. Every ſuch Mittimus ought to have a lawful Conclu-. 
ſion, b viz. That the Party be ſafely; kept till he be delivered by Law, 

or by order of Law, or by due Courſe of Law; or that he be kept till 
farther © Order, (which ſhall be intended of the Order of Law) or to the 
like Effect. And if the Party be committed only, for want of Bail, it 


ſeems d to be a good Concluſion of the Commitment, That he be E 
till he find Bail. But a Commitment, © till the Perſon who makes it ſhall _ 
take further Order, ſeems not to be good. And it ſeems, Thar the Party 


committed by ſuch, or any other irregular Mittimus, may be bailed. 
Sec. 19. As to the ſixth Point, viz. At whoſe Charge Offenders are 
to be ſent to Priſon, it is enacted by 3 Fac. 1. 10. That every Perſon and 


© 6 Mod. 73, Perſons, that ſhall be committed to the common or uſual Gaol within any County 


or Liberty within this Realm, by any Fuſtice or Juſtices of the Peace, for any 
Offence or Miſdemeanour, having Means or Ability thereunto, ſhall bear their 
own reaſonable Charges, for f conveying or ſending them io the ſaid Gaal, and 
the Charges alſo of ſuch as ſhall be appointed to guard them to ſuch Gaol, and ſhall 
ſo guard them thither. And if any ſuch Perſon or Perſons ſo to be committed, 
ſhall refuſe at the time of their Commitment and ſending to the ſaid Gaol, to 
defray the ſaid Charges, or ſhall not then pay or bear the ſame, that then ſuch 


Juſtice or Juſtices of the Peace, ſhall and may by Writing under his or their Hand 


and Seal, or Hands and Seals, give Warrant to the Conſtable or Conſtables of 
the Hundred, or Conſtable or Tythingman of the Tything, or Townſhip where 
ſuch Perſon or Perſons (ball be dwelling and inhabit, or from whence he or they 
ſball be committed, or where he or they ſhall have any Goods within the County 
or Liberty, to fell ſuch, and ſo much of the Goods and Chattels of the ſaid 
Perſons, as by the Diſcretion 7 the ſaid Fuſtice, or Juſtices of the Peace, ſhall 
ſatisfy and pay the Charges of ſuch his or their conveying or ſending to the ſaid 
Gao! ; the Appraiſement to be made by four of the honeſt Inhabitants of the Pa- 


riſb or Tything where ſuch Goods or Chattels ſhall remain and be, and the Overplus 


"i 


F the Money which ſhall be made thereof, to be delivered to the Party to whom 
the ſaid Goods ſhall belong. | | 1 77 


Sed. 20. And it is farther enacted, That if the ſaid Perſons ſhall not | 
. hawe, or be known to have, any Goods or Chattels, which may be ſold for the Pur- 


poſe aforeſaid, within the County or Liberty, an indifferent Aſſeſſment ſhall be made 


n the Conſtables and Church-Wardens, and two or three other the honeſt Inhabi. 
tants of the Pariſh, or Tything, where ſuch Offenders ſhall be taken or apprehend= 


ed, the ſaid Taxation being allowed under the Hand of one or more Fuſtice or 


Juſtices of the Peace, if there be ſuch Conſtables or Church-Wardens there inha- 


biting ; and in default of them, by four of the principal Inhabitants of the ſaid 
Pariſh, Townſhip or Tything, where ſuch Offenders ſhall be taken or apprehended : 
And if any ſo aſſeſſed ſhall refuſe to pay their ſaid Taxation, then the Fuſtice or 
Juſtices of Peace by whom the ſaid Offenders ſhall be committed to Priſon, or any 
Fuſtice of Peace near adjoining, ſhall and may give Warrant as aforeſaid, to the 
Conſtable, Tythingman, or other Officer there, to diſtrain the Goods of any ſo aſſeſſed, 
which ſhall refuſe to pay the ſame, and to ſell the ſame ; and that ſuch Perſon or 

: Perſons ſo authoriſed, ſhall have full Power ſo to diſtrain, and by  Appraiſment of 
four ſubſtantial Inhabitants of the ſaid Place, to ſell a ſufficient Quantity of the 
Goods and Chattels of the ſaid Perſon ſo refuſing. for the levying of the (aid Tax- 
ation; and if any Overplus of the Money come by the Sale thereof, the ſame to be 
delivered to the Owner. „ | „„ : NE 
8 1 25 | Seck. 
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ay 1 Gaol” fal 55 there to — Calen. ler d 5 before” je Fu icts "of the Delive- 


' the ſame Guol, where y 


'th 


ay, « wel,” r the King as. for the Party, 
| proc IT | 75 2 To Har. 10 Jain fo Fer 
feir the King Yar tvery Default there recorded, ant hi dre e 
Siͤeck. 22. As to the eighth Point, vis. bo 0s. a Perſon. un- 

der ſuch A Commitmegt may be diſcharges 

legally committed for a Crime, A appearing” to haye been done Keily. Ho 
by ſome one or other, cannot be lawfully dilcharged by any. one but by ; It. W 
the Kin ng, till he be acquitted on bis Trial, at Rave an /znoramas found ki. b. c 94. 
5 the Grand Jury, or none to ptoſecute him. on à Proclamation for that s. 

oſe hy the Juſtices of 7 * But if a Perſon be committed. 
bate Sulpicion, without any Appeal 10 

Crime. wheres afterwards it appears chat there was none, as for the Mur- . 99 3 T6 
der o of a Perſon thought to be dead, who after wards is found to be aliye.; H. P. C. 40 199, 
it hath been holden, That he may be ſafely, diſmiſſed without. ANY . 110, 114. 
ther Proceeding, for that he who ſuſſers him to elcape i is properl ly Rage 1 

able only as an Acceſſary to his ſuppoſed Offence; and it is tmpoſh 

that there ſhould be an Acceſſary Where there can be no Principal ; | Þ 

it would be hatd to puniſh one for a Contempt, in diſregarding a Com- 
mitment founded on a peter, e in P e a. Mp ner 

to be eee e ” 5 15 
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LAVING. "ian in a fel JO G # are to 7 PEI 
hailed or committed, I am now to conſider in what Manner they 
and their Aſſiſtants are puniſhable. for Thel indrance in e en 5 


a pu A Ang in c hereto 10 i, 5 * 6 tha: N = 
3 3 oh H. P. C. 
niſhak 2 3 5 116. 
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Seck. Y A1 to the firſt Point, It is Stain an Offence To ry very 70S 


high Nature, to oppoſe one who lawfully endeavours to arreſt another of Peace. 


for Treaſon, or Felony. And ſome b have ſaid, That the Perſon who e 


poſes an Arreſt for Felony, is an Acceſlory ro the 8 And if it be : Inſt 592. 


Ii . a ge- 


Tt ee That a Perſen 124 


or lodictment, or # ſappoſog 5 0 10 


ſo oppoſes, an Arreſt for Treaſon, whereof he knows the Party to have H. P. C. 116. 
been guilty, is thereby guilty of the Treaſon; and that he who ſo op- Fitz. Coron. 


218, 219. 
1 2 Inſt. 18 * 


* 


1 

. 

* * 

© va A 
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4 
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amerced, hath. been already ſhewn, 
„„ 7 Ä wont e e 


# 4 


I „ M | OO Om 0” 


* 


1. To the Party under ſuch an Arreſt. Or, 
2. To others. 8 4 


0 


Such Offences by the Party himſelf are either without or with Force. 


Sed. 5. And firſt, As to ſuch Offences by the Party himſelf, without 
Force, which ſeem properly to come under the Notion of Eſcapes, there 
1 hag is little remarkable in the Books; and therefore I ſhall. content my 
go. * ” With taking notice, That as all Perſons are bound to ſubmit chemlelves 
to the Judgment of the Law, and to be ready to be juſtified by ic; who- 
ever, in any Caſe, refuſes to undergo that Impriſonment which the Law 
thinks fit to put upon him, and frees himſelf from it by any Artifice, 
5 before ſuch time as he is delivered by due Courſe of Law, is guilty of 
100 car. a high Contempt, puniſhable with Fine and Imptiſonment. And if it 
Oe be ſo great a Crime for one not arreſted to fly, in order to fave him- 
ſelf from Impriſonment for a capital Offence, ſurely it muſt be ar leaſt 
1 Af. pl. 6. as great a Crime, for one who is actually under the Cuſtody of the Law 
for any ſuch Crime, by any indirect means to free himſelf from it. And 
<S.P.C.31. ſome © have holden, That ſuch an Eſcape amounts to Felony : Bur this 


trer A. 8 | » . ; 
25 Ed. 3. 2. Opinion ſeems to be over ſevete, and not to be maintained by the 4 Book 
pl 4. cited to prove tn TE ＋—— , Bll {pk 
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0 von 1 by 
Þ] come under the Notion of Priſon-breaches i Run [ ſhall conſider, 


1. As du Fur) by the Condevon Law: 


2. On the Statute Jrangentibus P NR which was s made in | he oY 
Year of King Edward 2, 


Seck. wy "Oy firſt as to > Prifbanionnehes, : as s ch cod NB 8 Crime f 
mon Law; it ſeems the better Opinion, ® That all ſuch Offences were Fe- Be, 
lonies, if the Party were lawfully in Priſon for any Cauſe whatſoever, — 3. eh. 9. 
whether Criminal or Civil, and whether he were aGually in the Walls of 75 
a Priſon, or only in the Stocks, or in the Cuſtody of any Perſon who 8-7. C. 20. 
had lawfully arreſted him; and it ſeems not to have been any way material ff G dou! 
whether the Priſon did belong to the King, or to the Logd of a Fran- Coners 


F 


Lr. „ 
chiſe; not 7 for that every Perſon who is under a lawful Impriſonment, Lo 12 5 2 


may properly enough be called the King's Priſoner ; but _ alſo «becauſe I te 
ir is allowed, Thar whoever breaks from any ſuch Impriſonment, ſince : rH. 7. 6. 
the statute 4. frangentibus Priſanam, is guilty of Felony: From whence } 


it ſeems clearly to follow, That he mult have been in like manner guilty bo. _ . 
before that Statute, the Purport whereof is not to make any nces Cro. Car. 
Felonies which were not ſo before, but only to reſtrain ſome of thoſe „ lag. 370% 


which were. And it e ſeems alſo to be clear, That the Confeſſion of ſuch » vide infra. 
Offence before the Coroner is not traverſable by the Common Law; Seck 4. 


which is not altered as to this Point by the Statute. „ Ch. 9. Sed. 
Seck. 2. And now I am to conſider theſe Offences, as they ſtand by 49. 

the ſaid Statute, for the better underſtanding "whereof I ſhall firſt ſer 

down the Words of the . Statute, and then an to ſhew in what 

Manner they are to be underſtood, 


nariis priſonam frangemibus, Dominus Rex vult &. precipit, quod nullus de 

cætero, qui priſonam fregerit, ſubeat judicium vite vel membrorum pro fracki- 

one priſon tantum, nifi cauſa, pro qua captus & impriſonatus fuerit, tale judi- 

cium requirat, fi de illa ſecundum legem & conſuetudinem terræ fuiſſet con- 

vickus, licet temparibus preteritis aliter fieri conſuevit. For the better under- 

— of che Couũruction reren In conſider Le e 
oints, | 


. 04k What all hy ſaid + ro be a Priſon, withia- che meaning 0 of this 
tatute. 
2. How far the Impriſonment FRE to be well grounded. | 
3. What ſhall be ſaid to be a breaking of Priſon. ' | Jab 
2 For what Crime the Party ought to be impriſoned, to Kale he 
0 ence of breaking the Priſon Felony, within the Incent of che an 
1 bs: | * Ss 4 ethet | 


the: Party himſelf, Ae with: Foes 076 ovHÞ 


on, fol. ; 
cer. 
8 
: th 


2 Inft. . 13 | \ 


c Vide Supra 


| Sed. 3. And firſt, the Words of the Seen are as follows,” De priſe- 2 Inſt. 58. 
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Chap: 28. 


1 Of zar Prin. II. 
5. Whether the + offence of Jolie Priſon can ever amount to! Eligh 
Ts. . 

6. Ar what ; It = | 
ceeded agpanth, 7 | 

. In what Manner. 8 indicted. 

8. In what Manner thoſe ate to be pate for a Breach of Priſon, 

vg. are wirhin the Benefit of = Statute. a 


j 1 15 


\ 


Sea. 4. As to the gelt Point, vir. What ſhall be ſaid to be a pu- 


its. Coron, ſon ® within the meaning of the Statute; it ſeems clear, That any Place 
158, 290, yhatſoever, wherein a Perſon under a lawful Arreſt for a ſuppoſed Crime, 


3,04, ig-neſtrained, of his Liberty. Whether in the Stocks ot Street, ot in the 


har-Manner, the Offender is 20 be pro- 


A 


49, cammon Gaol, | or the Houſe of a Conſtable qr private: Perſon, ar the 
17. Alf pl. Priſon of the Ordinary, is properly a Priſon within the Statute; fot Im- 
Cro. Car. priſonmenc b js nothing elſe but a Reſtraint of Liberty. 


27 „ „, Sf. 5. As 0 the ſecend Point, viz... How far dhe Impriſonment | 
_ ought to be well grounded, it is clear, e Thar if a Perſan be taken upon 

I. P. C. 10%. a Capias, awarded on an Indictment or Appeal 1 him, for a ſup- 
Dyer 99. pl. poſed: Treaſon, ot Felony, he is within the Statute if he break the Pri- 
Cromp. 36. ſon, whether any ſuch Crime were in Truth committed by him or any 


EY other Perſon, or not; for that there is an Aceuſation againit him on Re. 


* r 30. cord, which makes his Commitment lawful be he never lo i innocent, and 


© laſt. 50. the Proſecution never ſo groundlels. -  - 
Bilge, , Sed. 6. Allo if an Innocent Perſon be committed by a lawful Mite 
y timus on ſuch a Suſpicion of a Felony, actually done by ſome other, as 


appealed, - 
Sed. 17, 12. he is certainly d within the 4 if ke break the Priſon, for rs, he was 
4 H. P. C. legally in Cuſtody, and ought to have ſubmitted to it till he had been 
mo Chet diſcharged by due courſe of Law. - _ 

Dyer 99. pl. Sed. 7. But if no © Felony at all were done, ad the Party be anither 
60. indicted nor appealed, it ſeems clear, That no Mittimus for ſuch a ſup- 


Cromp * * poſed Crime will make him guilty within the Sraruto ng breaking the 


See Book 1. will juſtify-bis Area, though he be a6. ve indicted nor 


„ Priſon, for that his Impriſonment was unjuſtifiable. 
Ae 599. Sed. Alſo if a Felony were done, yet if there were no juſt Cauſe 4 
Contra uſpicion, either to arreſt or commit the Party, it ſeems clear, That if 


2 Leon. 166. his Mittimus be not in ſuch Form * as the Law requires, his breaking of 
j by a the Priſon cannot be Felony, .becauſe the Lawſulneſs of his Impriſon- 
12, 13, 14, ment in ſuch Caſe depends * on the Mittimus; which if it be not 
15, 16. according to Law, the Impriſonment will have nothing to ſupport it. 
e Vide Supra But if the Party were taken up for ſuch ſtrong 8. Caules of Suſpicion 
Ch 12. Seck. as Will be a good Juſtification both of his Arreſt and Commitment, bur 
8,9, Ke. happen to be committed by an informal Warrant, it ſeems, that it may 
" Bro.Eſcape. be probably argued, That ir will be Felony h in him to break the w_ 
8 ion; for if by the ancient Common Law, any private Perſon might, of 
n s: his own Authority, juſtify. both an Arreſt and Commitment, / for Thee 
i Vide Supra. ſon or Felony, on a reaſonable Cauſe of Suſpicion, as it ſeems probable i 
7 5 8 CE Cb. from the Tenor of all the old Books that he might; and if the Neceſſi- 
16. Sect. 3. 
vide ty of a Mittimus k from a Magiſtrate, depend rather on the conſtant ſet- 


5 Mod. 80, ** Practice of Juſtices of Peace than any direct Law, it ſeems difficult 


to maintain that a Slip in want of Form of ſuch a Mittimus, ſhould make it 


lawful for the Priſoner to break the Priſon, whereas. by the old Law 
it would have been Felony in ſuch a Caſe to have broken. it, without 


4b OM Mittimus + at all And on che other er if the how be taken | 


928 up 
* 


1 


Chip: I 18. 06 wal x 
up for ſuch ili ght i Suſpicion of a Felony aQuually 3 9 lll FE 
not in Strictnels juſtify the Arreſt, yet if the Juſtice before whom he is vide infre 
brought think them of ſuch Weight as to require a Commitment, and do Sed. 14. 
accordingly ſend the Party to Gaol by a regular Mittimss, it ſeems very 
dangerous for him to break the Priſon ; for the Practice of Juſtices of 

peace in making ſuch Commitments, being now grown into ſettled Law, _ 
it ſeems reaſonable, that their Miitimus be a good Juſtification of the im- 1 
priſonment which it commands, for a Crime within their Juriſdiction 
regularly brought before them; from whence it follows, That to break = 

from ſuch Impriſonment muſt be unlawful. And therefore, ſince it dorh 
not appear, that there hath been any ditect Reſolution of theſe Points, 
perhaps it may be reaſonable to underſtand what is more generally ſaid —9 8 
by Sir 2 Edward Coke, and Sir bd Matthew Hale, in relation t to FIN OE; q 2 I 591. 
nn to che above · mentioned man i ki. P. C 


5 ay 155 


| As to the third W vis. What ſhall be laid to as 3 of 1 ; 
within the IR of: chi eee 8550 1 ert are to be 
eee A5 


"+4 


Selk. 8. I. | There walk * an e 8 5 horn Wes Indic: 22 Toft 590; 


ment for this Offence, as a Felony, mult have the Words felonice fregit 1 A ou 


priſonam, which ſeem neceſſarily to import the uſe of ſome real Force or Letter A. 
Violence, and not ſuch only as may be implied by the Conſtruction of 
Law, in any Act done in Contempt of it; and therefore, if without any 

- Obſtruction a Priſoner go out of the Priſon Doors, being opened by the 
Conſent or Negligence of the Gaoler, or otherwiſe eſcape without uſing 
any kind of Force or Violence, he is guilty of a Miſdemeanour only, * Supra SQ, 
but not of a Felony, and the Gaoler is puniſhable in ſuch manner as 9 1 0 
ſhall be ſer forth more at-large in the next Chapter. 

Seck. 9. 2. Such Breaking muſt be either by the Priſoner himſelf, 
or by others through his Procurement, or ar leaſt with his Privit7; 
for if the Priſon be broken by others, without his Procurement or Con- 
ſent, - and he eſcape through the Breach ſo made, it ſeems the better © * 2 Inſt. 589 


Opinion that _ cannot be indicted for the menen, hay my for the 85 > _ 
Escape. e Letter Ex. 


Sect. 3. Such Breaking muſt not t be neceſſi ted by an dnvviceble' 31 Letber B. 
ae e without any fault of the Priſoner; as where f the 4g. r 
Priſon is fired by Ligbtning, or orherwiſe, without his Priviey, ang he 1H. 7 
breaks it open to ſaye his Life. tio H 7 . 

Sect. 11. 4. It ſeems, That no Breach of Priſon will amount to e. Nes 16 
lony, unleſs the Priſoner eſcape; for if the Breaking of a Priſon by a 2 Inſt. 590. 
Stranger, in order to free the Priſoners who are in it, be not Felony, un- e. 
leſs the Priſoners go out of it, as it is aid s that it is not, it ſeems 4 for- xe ilw. 37. x. 
tiori, That ſuch a Breach by the Priſoner himſelf, who lies under ſo auch. eee 
Lronger a e e ro i, cannot be Felony, unleſs he do eſcape. 


As to the fourth Point, viz. For what Crime the Party muſt be i impri- "TL 
ſoned, to make his breaking the Priſon Felony withia the N oe. 


the OY the VOY Rules are to be obſet ved. 
112 


Sed. 12. . It is not marecial, wherkve the Offence for which be 
was impriſoned were capital at che time of this Statute, or were made 


ſo by ſubſequent Statutes; for ſince all Breaches of Priſon were Felonies H.P. C. 108. . 
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126 © Of \Greaking Priſon, Book I 
— ,4$4;:18- + 2. The Offence for which the Party was impriſoned-muſt 

de a Capital one at the time of the Offence, and not become ſuch by 

n Wound given to B. and breaks the Priſon, and then B. dies : For thougf 


Pl Com to ſome Intents ſuch Offence be eſteemed: capital from the time of the 
25, b. 401, firſt AR; yet inaſmuch as it was in Truth but a Treſpaſs at the time of 


ov the breaking: of the Priſon, and it was then uncertain whether it would 
11 H. 4. 12. ng: 0 n 3 1 eee 
bd. e yer become capital; and it becomes ſuch afterwards ab initio, by Fiction 
1 P. C. 33. only, for ſome ſpecial Purpoſes, and Fictions of Law arc never carried 
' farther than the Neceſſity of choſe particular Caſes, which were the Caule 
of the inventing them doth: require ; they ſhall never be conſtrued: to ex- 
empt a Perſon from the Advantage of a beneficial Law made in Favour of 
Life, who is clearly within the Letter, and doth not plainly 1 to 
11 H. 4. 12. be out of the Meaning of it. However, it ſeems certain, That ſuch an 
wi Ts "Li Offender breaking Priſon, while it is uncertain whether his Offence will 
WW rum. become capital, is highly puniſhable for his Contempt, by Fine and Im- 
Seck. 14. 3. If the Party be only arreſted for, and in his Mittimus charg- 
ed with a Crime which does not require judgment of Life or Member, 
as Petit Larceny, or Homicide ſe arfexdende, or by Miſadventure, and 
the Offence, in Truth, be no greater. than the Mittimus doth ſuppoſe it to 
H. P. C. 110. be, it is clear, from the expreſs Words of the Stature, That a Breaking 
a loſt. 590. of the Priſon cannot amount to Felony. And if the Offence for which 
8 the Party is committed, he ſuppoſed in the Mittimus to be of ſuch a Na- 
ture as requires a capital Judgment, yet if in the Event it be ſound to be 
of an inferior Nature, and not to require ſuch a Judgment, it ſeems diſſi- 
ä cult to maintain, That the Breaking of the Priſon on a Commitment for 
. it can be Felony; for the Words of the Statute are, Ni canſa pro qus 
captus & impriſanatus fucrit, tale judicium requirit; and here it appears, That 
the Offence, which is the Cauſe of his Imptiſonment, doth nt require 
ſuch a Judgment; and it is hard to ſay, That a Miſtake of the Nature 
of the Crime, by the Perſon who makes the Arreſt or Mittimus, frould 
ſo far prejudice the Party, as to make his Eſcape amount to Felony by 
: reaſon of ſuch Miſtake, which otherwiſe would have been but a Treſpaſs. 
Alco it ſeems to be agreed, That if a Perſon, be committed for a ſuppoſed 
Felony, where no Felony hath been done, he is notſguilty of Felony for 
breaking the Priſon; from whence it clearly appears, That in that Caſe 
the Law doth not ſo far regard the Charge contained in the Mittiman, 
where there is no good Ground to ſupport ir, as in reſpect thereof to ex- 
clude the Party from the Beneſit of the Statute; and yet in that Caſe 
the Party is as much accuſed of a capital Offence as in the Caſe in 
queſtion; ſo that it is clear, That the Law doth not ſo much reſpect the 
Hainouſneſs of the Charge againſt the Party, as of the very Crime which 
is the ſubject of the Charge: And this will farther appear if it he conſi- 
dered, That the Accuſation cannot be ſaid to be the Cauſe which requires 
Judgment of Life or Member, but the Oſſence which ſupports the Accu- 
ſation; and if there be no ſuch Offence, there is, in Truth, no Cauſe 
which requires ſuch a Jadgment. On the ather ſide, If the Offence, 
which was the Cauſe of the Commitment, be in Truth of ſuch a Nature 
as requires a capital Judgment, but in the Mittimus be ſuppoſed to be of 
an inferior Degree; it may probably be argued, That the Party's break- 
. 2 6, — 
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ens oa” _ 
iog of the Priſon is Felony within the meaning of the Statute; for tie 
_ Cauſe of his Arreſt and Commitment is the Fact for which he was arreſt *— 
ed and committed, and that does in Truth require Judgment of Liſe, 
though the Nature of it be miſtaken in the Mittimus, which does no way 
alter the Judgment of Law in relation to the 'Guilt bf it. But tlicre ap- 
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pearing no expreſs Reſolution of theſe Points, and the 4 Authors wo * 2 loft. 39% _ 
 haye expounded this Statute ſeeming rather to incline to « different Opi- I p. C 10% 
nion, I ſhall leave theſe Matters to the Judgment of the Reader. 110. 
Sec. is. 4 It is not material, Whether the Party who breaks is 
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Priſon, were under an Accuſation only, or aQuaily attainted of the $.P © ak 
Crime charged againſt him; and yet the Words of the Statuts ate ff Fubſu feen A, 


i - 
tale judicium requirit : And it cannot be properly ſaid, That the Oftce B, C, D. : 
of one attainted doth require ſuch a Judgment, (for: that rhere ought not 


. 


do be a ſecond Judgment againſt one already condemned) but only that 
it did require it; and it is a ſettled Rule, chat all Statutes ate to be 
conſtrued ſtrictly in Favour of Life, and that no parallel Caſe, Wñich 
comes within the ſame Miſchief, ſhall be conſtrued to be within the Pur- 
view of it, unleſs it can be brought within the Meaning of the Werds 
Vet conſidering that the manifeſt Purport and Meaning of the Words f 
the Statute taken all together, is no more than this, That the Breaking 
of Priſon ſhall not be à capital Offence, unleſs the Crime for which the © 
Party was in Priſon be alſo a capital Offence; and it is frequent, in the See Book r, 
Conſtruction of Penal Laws, to bring Perſons wichin the Purview of them ©; . 58. 
by being within the meaning of the Words, though not in ſtrict Gram - 
mar properly within the very Letter; and it would be exrreamly harſh to 
imagine, chat the Makers of the Statute could" intend a greater Fayour 
to Perſons appearing to be guilty, and actually under the Condemna- 
tion of the Law, than to Perſons under an Accuſation only: There 
can be no Doubt, but that Perſons attainted, breaking Priſon, are as 
much guilty within the Meaning of the above mentioned Exception as 
any others. „ ! JJV | 4 
Sed 16. As to the fifth Point, vis. Whether the Offence of break- "= 
ing Priſon can ever amount to High Treaſon ; it ſeems clear, That a Per- „ 
ſon committed for High Treaſon becomes guilty of Felony only, and 5 
not of High Treaſon, by breaking the Priſon and clcaping ſingly, with. 
out letting out any other Priſoner ; for that no Offence is to be conſtru- Bends. Oh | 
ed High Treaſon, which is not either within the Purview of 25 Ed. 3. or of . iaſt. 590. 
ſome ſubſequent Statute relating to Treaſon ; but if other Perſons com- S. P. C. 32. 8 
mitted alſo for High Treaſon. eſcape together with him, and his inten- 2 1 N ö 
tion in breaking the Priſon were to fayour their Eſcape as well as biss I 
own, he ſeems ro be guilty of High Treaſon in teſpect of their Eſcape, „ 
for that there ate no Acceſſories in High Treaſon; and ſuch Aﬀliftance |! 
given to Perſons committed for Felony, will make him WhO gives it an EEE 
* Acceſſory to the Felony, and by the ſame reaſon a Principal in the Cale == 
of High Treaſon. But this Offence coming mare properly; \vpder the |! 
Notion of Reſcous than of the breaking of Priſon, fhall- be rare ſally _ 
conſidered in the Chapter concerning Reſcous. © © : 
Sec. 17. As to the ſixth Point, viz. At what Time and in what | fi 
Manner the Offender is to be proceeded againſt, it is ſaid, That he may W 
be arraigned for this Offence before he be convicted of the Crime for - . | 
Which he was impriſoned ; for that it is not material whether he were | "i 
guilty of ſuch Crime or not, neither is he puniſhable as an Acceſſory ge 42 
in teſpect thereof, but as a principal Offender in reſpect of the Breach of 116. j 
3 | e . e | Priſon + Inſt. 592. 


** 
33 
WS 


e 1 it Fr on . o account chi 9 a ai * GO e ; | 


cous or voluntary Eſcape,” 28 ſhall be ſhewn more at ch in this * 4 ; 


lowing Chapters. nNOS . 
Firz, Endift- Seck. 18. Tt ſeems PREY That at Ii tiff's Poder of a Bteach of 


fm 


"3 7.6. Priſon, is got 3 ſufficient Ground to rage the Priſoner for i it, unleſs * 


er de allo indied. | P 
Se £9. - AB 6 the ſeventh Point, viz. 155 white Matte 3 


der is to be indicted for a Breach of Priſon, it is certain, That every h 
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. p. c. 169, Indictment of this kind, to bring the Offender wirhin the Intention of 
"2 ines 86 the Statute, muſt ſpecially ſet forth his Caſe in ſuch a manner that it may 
Fitz. Eadict- 
ments, 18. appear that he was lawfully in Priſon, and for ſuch a Crime as requires Judg - 
| ment of Liſe or Member; and that it is not ſufficient to ſay in general, 
| Quod felonice fregit priſnon. And it ſeems, That the ſame Rules Which 
wil. are required for an Indictment of an Eſcape, ſer forth at large in the 
ii ? Chapter, are n to be oberen in Indictments of breaking 4 
1 5 ruon. - N 4 .. 
Wi - „ As to the Ughth Point, viz. 10 a mand r thoſe are 
Wt to be puniſhed who are within the Benefit of the Statute, by being 
4 freed from that ſevere Judgment for the Breach of Priſon, to which by 
Bock 1 Ch. The Common Law they would have been liable: There ſeems to be no 


20. Se&. 1. Doubt, but that whoever breaks from any lawful. Impriſonment is ſtill 
Ch. 59. Seck. puniſhable as for a High Miſpriſion by Fine and Impriſonment ; fot that 

Ii p. t. 116, Every, capital Offence: doth include in it a Miſpriſion, and may be pro- 
§. P. C. 35. ceeded againſt as ſuch only, if the King pleaſe; and it cannot be thought 
the Meaning of the Statute in ordaining, That ſuch Offences ſhall hot 
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himſelf, under a lawful Arreſt for a Crime charged againſt him, 
is puniſhable for unlawfully freeing himſelf from ſuch Arreſt, without 
ws, for his Delivers by due Courſe of Law, I ſhall now in the 
ond Place, conſider Offences of this Kind in Relation to others. And 


W 


I. Such as are without Force. 5 
2. Such as are accompanied with Force. 


Such Offences, without F orce, come e under the Notion of Eſcapes, which 


are either, . | i ran 

1. By Officers Or, , 
2. By Private Perſons. TVT 
| = 


. 1 N 5 
1 ˙ . —————————— — 5 : , 
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cb 19. 
* As. to Cs ſulleed by Officers, I ſhall endeavone t to bew the follow- | 
ing. Particulars. | | 


—_ 


1 1. What fhall he «judged an Eſcape | | 
2. Where ſuch Elcape is to be clicemed — and where =, | 
ent. n 
, | Where the Priſoner may be re-raken after an Eſcape | | 
Whether the Eſcape is excuſed by | ſuch a Re- ang ; or by ling 
the Priſoner if ke cannot be ,re-raken, 
In what Manner the Officer ſuffering an Eſcape is t0 be indifcd. 
6. How an Eſcape is to be tried and adjudg et. 
7. How a voluntary Eſcape is to be your d. 
8. How a e one. 


As ro the arg Point, vit. What tha be 1 an „ Bape, the fo | 
lowing Rules are to be obſerved. 


840. 11 . There muſt be an actual Arreſt, and therefore If an 1 Of. «Cp . 


ficer, having 4 Warrant to arreſt a Man, fee him ſhut up in 4 Houſe, . 
and challenge him as his Priſoner, but never actually have him in his 27 Ad 
Cuſtody, and the Party get free, che Officer cannot be charged with an Pi 


; Eſcape. 249. 
Sed. 2. 11. As 1580 nuelt be an actual A. fach Arreſt, + b Bro, Eſcape, 


alſo be juſtifiable, for if it be either for a ſuppoſed Crime, where no Pitz. Coront, 


ſuch Crime was committed, and the Party neither indicted nor appealed, 224. 
or for ſueh a ſlight Suſpicion of an actual Crime, aud by ſuch an irre- 4? AT. pl. 5. 


Bro, Eſcape, . 


gular Mittimus as. will neicher juſtify the Arreſt nor Impriſonment, the 229. 
Officer is Mt guilty of an Eſcape by ſuffering che Priſoner ro go at 5 Mod. 414, 
large: And it ſeems to be a good general Rule, That where-ever an Son 
_ . Impriſonment is ſo far irregular, ww it will be no Offence in the Pri- 2 Leon. 166. 
ſoner to break from it by Force, ir can be no Offence i in the Officer to 1 18. 
ſuffer him to eſcape. 7, . 1 
Seck. 3. III. As the . muſt be juſlifiable, fo ER ir be 
alſo for a Criminal Matter; and ſome © are ſaid to have holden, That no 248. 


Eſcape is criminal, but where the Commitment is for Felony. However 5. P. C. 7 


it is certain, That the Eſcape of one committed for Petit Larceny d on- 4 Fitz. Cord. 


ly, is criminal; and it ſeems moſt agteeable to the general Reaſon of 430, 431. 
the Law, That the Eſcape of a Perſon committed for any other Crime Link i” 
whatſoever, ſhould alſo be criminal. For ſurely, where-ever the publick 
Juſtice requires, That a Perſon be committed for a Crime; it likewiſe 
requires, That he be ſafely kept under ſuch Commons and conſe- 
quently may reaſonably demand publick Satisfaction from the Officer = 
to whoſe Cuſtody he is committed, if he neglect to keep him as he 
ought. 

oY 4- IV. As the Imptiſonment muſt be juſtifiable, and for ſoine | 
Crime, ſo muſt its Continuance, at the time of the Eſcape, be ground- 
ed on that Satisfaction which the publick Juſtice demands from ſuch 
Crime; for if a Priſoner be acquitted, © and derained only for his Fees, 
it will not be criminal to ſuffer him to eſcape, though the Judgment 16 <0 
were, That he be diſcharged paying his Fees ; ſo that till they be 5. 5. 4 1 
paid, the firſt Impriſonment continued . lawful, as before ; for inaſmuch Letter F. 
as he is detained; not as a Criminal, but only as a Debtor, his Eſcape 
cannot be more criminal than chat of any other Debtor; yet if a Perſon 
convicted of a Crime, be condemned b rie for 4 certain a . 
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the Fees are due to ; othets as well as to the Gaoler, for ot} 


29 Pla: Debt in his Power to releaſe. 


ki. Eise, Self. 5. V. It is an Eſcape, in ſome Caſes, to ſuffer a Priſoner'to 
4 have greater Liberty than by the Law he ought to have; as to admit 


4 


Fit. Coron. à Perſon to bail, * who by Law ought not to be bailed, but to be kept 
in cloſe Cuſtody; or to permit b a Priſoner to go out of the Limits of 
| the Priſon :. Yet ſome © ſeem to have holden, that in this laſt Cale it 
Fitz. Coro. ſhall not be adjudged an Eſcape, unleſs the Priſoner. be found to have 


b Fitz, Co- 
ron. 242. | 


SP.C. 133. had an Intention to eſcape ; but it will be difficult to maintain, That 


Letter E the Offence of the Gaoler can depend on the Intention of the Pri - 
Fitz. Coro. ſoner. " . Te es EE : EE See Sy | 


236, 400. | | = 3 . 3CCͥͤĩ ³ q ne 
82. C. 33. Seck. 6. VI. If d the Gaoler ſo cloſely purſue the Priſoner, wha flies 5 
Ferters B. C from him, that he re-take him without loſing ſight of him, the Law 


ro H. 7 25. ſight of the Priſoner, and afterwards re- take him, he ſeems in ſin 
to be guilty of an Eſcape; and 4 fortiori therefore, © if he kill him in the. 


® x 
4 
L ö 


Purſuit, he is in like manner Guilty, though he never loſt ſight of him. + 


b. 26. a. 
6 H. 7. rr, 
b. 12 2 


Mer i by Offres. Book: II. 
Ser Fir. Co and alſo till he pay his Fees; and he eſeape aſter ſuch time is elapſed, | 
without paying them, perhaps ſuch Eſcape may be criminal, for thac | 
it was part of the Puniſhment, that the [mpriſonment be continued 3 
che Fees ſhould be paid; but ir ſeems, that this is to be Spas gr 5 
rwiſe the 
So oler will be the only Sufferer by the Eſcape, and it will be hard to puniſh - 
+25 F4.3- bim for ſuffering an Tnjury to himſelf: only, in the Non- payment of 2 


528, and could not otherwiſe take him, not only becauſe the King toſes” 


328, 346. 


S. P. C. 33. the Benefit he might have had from the Artainder of the Priſoner, by. the 


1 Forfeiture of his Goods, gc. but alſo becauſe the Publick Juſtice is not 


Ch. 28. Sed. ſo well ſatisfied by the killing him in ſuch an extrajudicial Manner. X 


5 22, „ S 7. VII. While the Privileges of Sanctuaries were allowed, if a 
18, «. ** Sheriff, conducting a Priſoner to Gaol, had brought him in the way. 


38, 50. | | : LETS 
2 H. 4 15. through the Limits of ſuch a Franchiſe, and the Priſoner had claimed 


| pr by the Privilege of it, and by that means got free, it ſeems, f that the She- 


Ae g riff was guilty of an Eſcape, for that it was his fault, by bringing his 


223,316. 


but 3 _ Priſoner that way to Gaol, to give him an Opportunity of claiming che 
nn | FF . _ 


Eſcape, 24. ; VVV Mp Do, 
wa, he Seck. 8. VIII. Alſo while the Law allowed thoſe who had the Benefit of 


„Fier. Coro. the Clergy, to free themſelves from Priſon in certain Caſes, by making 
27 H. 6.7, Their Purgation before the Ordinary, it was an Eſcape b in the Ordinary, 
* to ſuffer ſuch Perſons to deliver themſelves by it, in ſuch Caſes in which 
8. f. C 25. they ought not to have been admitted to it. | 


E 9. IX. If ha Priſoner be reſcued by Enemies, the Gaoler is not 


Vide 3; H. guilty of an Eſcape, as he would have been by the better Opinion, if 


b Bro. Eſcap, he had been reſcued by Subjects, becauſe there is a legal Remedy a- 


gainſt them. | 
CH. 9.1t.bh. 


13:6. . 


b. 26. * bur that v here - ever an Officer, who hath the Cuſtody of a Priſoner, 


. 1 a charged with and Guilty of a Capital Offence, doth knowingly give him 
26. ſeems his Liberty, with an latent to ſave him, either from his Trial or Execution, 
CL be is guilty of a voluntary Eſcape, and thereby inyoly'd in the Guilc 


cf the ſame Crime of which the Priſoner was guilty, and ſtood char- 


Car. 492. 
S.P.C.3z. ged with. And it ſeems to be the Opinion of Sir Marthew Hale, k That 
H. f. C. in ſome Caſes an Officer may be adjudged guilty of ſuch Eſcape, who 


113 — hath not ſuch Intent, bur only means to give his Priſoner that 1 


Seck. 10. As to the ſecond Point, vis. Where ſuch Eſeape is to be 
10H. 7.25, eſteemed voluntary, and where, negligent, There i can be no Doubt, 


Bro. Eſcape, a ogra pos ; | _ —_— 
10 15 . looks on the Priſoner ſo far in his Power all the time, as not to adjudge IF 
522 ſuch a Flight to amount at all to an Eſcape: But if the Gaoler once loſe 
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Friends, to find fame who would warrant Goods to be his own, which 
he is ſuſpected to have ſtoln, and yer ſeems to have been only adjudg- 
ed guilty of a negligent Eſcape. But it muſt be confeſſed; | That in 
cheſe Caſes, the Priſoner was only accuſed of Larceny ; and it doth not 
appear, Whether he were bailable or not, and generally the old Caſcs 
concerning this Subject, are ſo. very briefly reported, that ic is very diffi- 7 
cult to make an exact ſtate of the Matter from them; however thus 


much ſeems clear, That if in the Caſes above-mentioned; the Officer © 
were only guilty of a negligent Eſcape, in ſuffering the Priſoner to go 
out of the Limits of the Priſon, without any Security for his Return, 
he cauld not have been guilty in a higher Degree; if he had taken Bail 
for his Return; from which it ſeems reaſonable to infer, Thar it can- 
not be in all Caſes 8 general Rule, that an Officer is guilty of a vo- 
luntary Eſcape by bailing his Priſoner, whom he hath no Power to bail; 
but that the Judgment to be made of all Offences of this kind, muſt 
depend on the Circumſtances. of the Caſe, as the Heinouſaeſs of the 
Crime with which the Priſoner is charged, the Notoriety of his Guile, 
the Improbability of his returning to render himſelf to Juſtice, the In- 
tention of the Officer, the Motives on which he acted, GG. 
Seck. 11. Neither is it a certain Rule, That an Officer, who unlaw- 
fully. knowingly, and willingly ſuffers a Capital Offender to eſcape; is 
in all Caſes to be adjudged guilty of a voluntary Eſcape; for Where = 
an Ordinary ſuffered a Clerk, attainted, being committed to his Cuſto- 
dy, to free himſelf from Impriſonment, by making his Purgation, he | 5 
might be truly ſaid, to. have ſuffered ſuch Priſoner to eſcape unlawfully, 
knowingly, and willingly, and yet it ſeems, b that he was guilty only Sis. Card. - =, 
of a negligent Eſcape, for that he did not ſave the Prifoner from Exe- 15, 30. 
cution, Which was excuſed by the Privilege of the Clergy, but only , _  ' 
Te ed er -.i7 
Seck. 12. As to the third Point, viz. In what Caſes a Prifener may G: 14'-B. | 


be re-raken after an Eſcape; it ſeems to be clearly agreed, by all the pl 4 7-9. 


Books, © That an Officer making a freſh Purſuit aſtet a Priſoner, ' who Fitz. Tre. 
hath eſcaped through his Negligence, may -re-take him ar any time Pf ff.,, || 
after, whether he find him in the fame, or in a different 4 County. And . ; 1! 
it is ſaid generally in ſome Books, That an Officer who hath negli- „ Coton. Wo 
gently ſuffered a Priſoner to eſcape, may re-take him where-ever he finds 950. Eſespe, — 
him, without mentioning any freſh Purſuit; and indeed, ſince the Libet - 49, 32, 352. 
ty ige by the Priſoner is wholly owing to his own Wrong, there K 2 4 


4 3 H. 6. 5 2. b 53. 2. 3 Co. 44, b. 52. Bro. Eſcape, 4. Freſh Suit, 3, 5. Contra Keilw: 3. a. Fitz. Co- 
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ſeems 
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870. Jac: ” ſent he hath admitted, that he hath nothing to do with him. And it 


659. (ſeems to be holden by Sir William Staundforde, b That after a Gaoler hath 
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. ſaid by ſome, 4 That he can no more juſtify the re- taking him, chan if 


. * 
* 


22,45 he had neyer had him in Cuſtody before, becauſe 


by his own free Con- 


Query 1. 


Dan, Abr, been fined for ſuffering a Priſoner negligently to eſcape, he cannot af. 
633. pl 4. terwards re-take him; but the Book © on which alone he ſeems to 

535. pl 11- ground his Opinion, doth not fully come up to it; ſor the Purport of 
it ſeems to be no more than this, That a Gaoler's re- taking of a Prifoner, 
< 13 Eed. 4. aſtet he hath been fined for an Eſcape, ſhall be to no purpoſe, for that 
_ it is contrary to the Record, by which it appears, that the Priſoner hath 


d S. P. C. 33. 


kur Eſcape, 
2 | | 


been at large; by which ir ſeems only to be intended, That a Gaoler, who 


Bro. Eſcape. hath been fined for an Eſcape, ſhall not avoid the Judgment of his Fine 
by te taking the Priſoner: But 1 do not ſee how it can be collected 


from hence, that he cannot juſtify the re-taking him. 


Sed. 13. As to the fourth Point, viz. How far an Eſeape is excu 
ſed by re- taking the Priſoner, or by killing him if he cannot be te-taken; 
28. p. C. 33. perhaps it is the better Opinion, 4 That where ever a Priſoner, by the 


H. P. C 1144. ©}: 1 | TALE 1 | | wo OTH. 3 op 8 Ls 
n Negligence of his Keeper, gets ſo far out of his Power that the Kee- 


tray. per loſes ſight of him, the Keeper is finable at th e diſcretion of the 
5 Court, notwithſtanding he re : took him immediately after ; for it ſeems 


See the agreed, That this is to be adjuded a negligent Eſcape, which implies ati 


Books cited | SO UT eee Po gt i hey 7 
Se&. 6. Otfence, and conſequently that ir muſt 


G33. pl 


Vid g Gul. maintained by ſhewing that he purſued him immediately after Notice 


26.S.8. of the Eſcape, though ir were ſome Hours after it, and re- took him; 


ment as the Court, in diſcretion, ſhall think fit ro impoſe 


for the negligent Eſcape of a Criminal, as it would be to be liable to an 


Action of Eſcape, for ſufſering a Perſon in his Cuſtody, in a Civil Action; 
to eſcape ; for that in the former Caſe the Court would moderate his 
Fine according to the Circumſtances of the whole Matter, and would 
certainly mitigate, if not wholly excuſe ir, if he ſhould appear to 
have taken all reaſonable Care: But in the other Caſe, if he ſhould 
be liable to an Action, his Judgment would not lie in the diſcretion 


of the Court, but he would be bound to pay the whole Debt, for 


1 which the Party was in his Cuſtody, if the Eſcape ſhould. be adjudged 
"againſt him. However it is certain, that it wilt be no advantage to a 
Gaoler to re-take his Priſoner, after he has been fined for the Eſcape, as 

hath been ſhewn in the Precedent Section; alſo it is clear, that he can- 

4 27 AT pl. not excuſe himſelf by killing a Priſoner in the Purſuit, though he could 


pl.g. . not poſſibly re-take him; but muſt, in ſuch Caſe, be content co ſubmit 


25 Elespe, to ſuch Fine as his Negligence ſhall appear to deſerve. 

Fitz. Aﬀiſe, Sect. 14. As to the fifth Point, viz. In what Manner the Officer, 

ws CI — ſuffering an Eſcape, is to be indicted, it ſeems clear, That every In- 
5 Mod. 414, dictment for an Eſcape, whether negligent or voluntary, muſt expreſsly 

415. ſhew, that the Party was actually d in the Defendant's Cuſtody for. 


a Crime, Action, or Commitment for it; and that? it is not ſuffi- 
„ 


1 


ceeems to be no reaſon be ſhould take any manner of Advantage from it. 
But where a Gaoler | hath voluntarily ſuffered” a Priſoner to eſcape, it is 
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puniſhable. It is true indeed, 

| Rol. Abr. That in an Action againſt a Gaoler, for ſuffering one arreſted in a Civil 
808. Action to eſcape, it is a good Excuſe for the Gaoler, that before the 
Dan, Abr. Action brought, he re took the Priſoner upon freſh Suit, which is well 


bur it does not from hence follow, that the like Excuſe will ſerve for tbe 
negligent Eſcape of a Criminal, becauſe this is an Offence againſt the 
Publick, but the other is only a private Damage to the Party: Neither 
will it be the like Hardſhip to the Officer, to be expoſed to ſuch Puniſn- 
e upon him 


Chap. 19. - Of Hfaher 5 
cient to ſay, that he was in the Defendant's Cuſtody, and charged with = 
' ſuch a Crime; for that a Perſon in Cuſtody may be ſo charged, ang 
yet not be in Cuſtody by reaſon of ſuch Charge: And it ſeems alſo, © 
that every ſuch IndiAtment mult expreſsly ſhew that the Priſoner went ac 


large, « which is moſt properly a expreſſed by the Words exivit ad largum. bro Elespe. 


52. | 


Allo it ſeems neceſſary, ro ſhew the Time when the Offence was com- WS - 


5 mitted, for which the Party was in Cuſtody, not only b that it may a. 
appear, that it was prior to the Eſcape, bur alſo © that it was ſubſe- Contra 


quent to the laſt general Pardon. Allo it ſeems clear, That every In- z. Elesge. ; 


dictment for a voluntary Eſcape, muſt alledge that the Defendant felonic? 15. 


& woluntarie A. B. ad largum ire permifit ; and muſt 4 alſo thew the Spe- 18 El 781. 
cies.of the Crime for which the Party was impriſoned ; for it is not ſuf- 407k . 


ficient to lay in general, That he was in. Cuſtody for Felony, &c. for Hetley, 73. 
that no one can be puniſhed in this Degree, but as involved in the Guilt 3 C. 95. 
of the Crime for which the Party was in his Cuſtody; and therefore H.P. C. 110, 
the particular Crime muſt be {et forth, that it may appear, that the 8 


Ed. 4. 3. 


Prineipal is attainted for the very ſame Crime, if it were Felony, or that ot 6. 
it was in Truth committed, if High Treaſon. But it ſeems queſtionable, | 


e whether ſuch Certainty, as to the Nature of the Crime, be neceſſary * See Keile. 


in an lndictment for a negligent Eſcape, for that it is not material in 92, 194. 


| this Caſe, whether the Perſon who eſcaped were guilty or not. 


Set. 15. As to the ſixth Point, viz. In what manner an Eſcape is to be 
tried and adjudged, it is to be obſerved, That where Perſons being preſent g. p. c.; * 
in a Court of Record, are committed to Priſon by ſuch Court, the Keeper 1.0 g 
of the Gaol is bound to have them always ready, whenever the Court F 1 
ſhall demand them of him; and if he ſhall fail to produce them at ſuck 
Demand, the Court will adjudge him guilty of an Eſcape, without an 
farther Inquiry, unleſs he have ſome reaſonable Matter to alledge in his 
Excuſe, as that the Priſon was ſer on Fire, or broken open * —_— 
mies, &. for he ſhall be concluded, e by the Record of the Commitment, 11 H.s. 


to deny that the Priſoners were in his Cuſtody : And ſome f have holden, — 


That if the Gaoler ſay nothing in Excuſe of ſuch an Eſcape, it ſhall be b. z. 
| adjudged voluntary; but I cannot find any Reſolution to this purpoſe ; S.. C. 35. 
and where it ſtands indifferent, whether an Eſcape be negligent or vo- G © 34 


luntary, it ſeems difficult to maintain that it ought to be adjudged a 39 H. 6. 3, 


Crime of ſo high a Nature, without a previous Trial. 34. 


Seck. 16. As to other Priſoners. who are not ſo committed, but are in 
the Cuſtody of a Gaoler, Sheriff, Conſtable, or other Perſon, by any 


other means whatſoever, ir ſeems agreed, 8 That the Perſon who has « S. P. C. 33. 


them in Cuſtody is in no Caſe puniſhable for their Eſcape, except in 
ſome ſpecial Caſes, untill it be preſented ; for the better underſtanding 
whereof 1 ſhall endeavour to ſhew, T ; 


"K Before whom ſuch Preſentments are to be made: 
2. In what Caſes they are traverſable. —— 


| Se. 17. As to the firſt Point, It is enacted by the Statute of Me.. 
minſter 1. Chap. 3. That nothing be demanded nor taken, nor levied by the 
Sheriff, nor by any nr og the Eſcape of a Thief, or Felon, until it be judged 
for an Eſcape by the Fuſtices in Eyre; and that he who dues otherwiſe, ſhalt re- 
| ſtore to him or them that have paid it, as much as he or they have taken or re- 
cei ved, and 4s much alſo unto the King. e _ | 
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Af pl. Stck. 18. It hath been adjudged, 2 That this Statute reſttains not 
115 the Court of King's Bench from receiving ſuch Preſentments, fot that its 


5 Las os - Juriſdiction includes in it that of Juſtices in Eyre, and this Court is it 
: 8 ſelf, the Higheſt Court „„, . tr lh 
Ses. 19. It is farther enacted, by 31 Ed 3. 14. That the Eſcape of 

Thieves and Felons, and the Chattels of Felons, and of Fugitives, and alſo E- 
| ſeapes of Clerks Convitt, out of their Ordinary's Priſon, from thenceforth to be 
judged before any of the King's Juſtices, ſhall be. levied from time to time, as 
| they ſhall fall, as well of the Time paſt as time to come. By which it ſeems _ 
dcdoð be implied; That other Juſtices, as well as thoſe in Eyre, may take 
Cogniſance of Eſcapes; and it is certain, That Juſtices of Gaol-Delivery 
| Vide Supra may puniſh ſaſtices of Peace for a negligent Elcape, in admitting Per- 
Cb. 6. 8. 10, fangs do Bail, who are port Doe. {oooh ooo BTL FS, 
14 Seff. 20. Anditis farther enacted, by 1 Rich. 3. Chap. 3. That Fu- 
S. P. C. 35. ſlices of Peace ſhall haue Authority to enquire, in their Seſons, of all manner 
of Eſcapes of every Perſon arreſted and impriſoned for Felony,, ©  ' © 
Ts Sed. 21. As to the ſecond Particular, in what Caſes ſuch Preſent- 
S P. c. 35. ments are traverſable; Ir is laid down as a Rule, by Sir William Staund- 
Letrer F. ford, That wherc-ever an Eſcape is finable, the Preſentment of it is 
tlaraverſable; but that where the Offence is amerciable only, there the: | 
Preſentment is of it ſelf concluſive; ſuch Amercements being reckoned: _ 


„ 


21 Aff. pl. among thoſe minima de quibus non curat lex ; and this Diſtinction ſeems to 
12. be well warranted by the Old b Books; and in what Caſes Eſcapes are 
0 © _ PL finable, and where amerciable only, ſhall be conſidered in the follows - 
Fitz. Coron. ing part of: this Chapter, SE. $1,239, 35+ pre EY $66. 
291, 328, Sec. 22, As to the ſeventh Point, viz. In what manner a volunta- 
I» 34% ry Eſcape is to be puniſhed, ir ſeems to be generally © agreed, That ſuch 
<$.P.C. 32. Eſcape amounts to the ſame kind of Crime, and is puniſhable. in the 
A * > ſame degree, as the Offence of which the Party was guilty, and for 


Bro. Coron, Which he was in Cuſtody, whether it be Treaſon, Felony or Treſpaſs ; 
22 and whether the Perſon eſcaping were actually committed to ſome Gaol, 
3 of or under an Arreſt only and not committed; and whether he were attainted, 
b.. - or only accuſed d of ſuch Crime, and neither indicted nor appealed : 
*H.P.C. And it is ſaid to be no Excuſe of ſuch Eſcape,. that the Priſoner had been 
Dow 3 acquitted on an Indictment of Death, and only committed till the 
6o. Lear and Day be paſſed, to give the Widow, or Heir of the Deceaſed, 
85 Efespe, an opportunity of bringing their Appeal. „ 
27 Aſſ. pl. Sec. 23. Alſo ſuch an Eſcape, ſuffered by one who wrongfully takes 
be re Upon him the keeping of a Gaol, ſeems to be © puniſhable in the ſame 
. manner as if he were never ſo rightfully intituled ro ſuch Cuſtody, for 


3 | | 


18, 23. 
> Ro. Re, | that the Crime is in both Caſes of the very ſame ill Conſequence to the 
Fi. ame, Publick ; and there ſcems to be no reaſon that a wrongful Officer ſhould | 
2522 have greater Favour than a rightful, and that for no other reaſon but 
29 kl. 6. 33, becauſe he is a wrongful one. „ % 5 away 55 
Quere?7 Seck. 24, Alſo if the Warrant of Commitment do plainly and ex- 
AC. pl. 27. preſsly charge the Party with Treaſon or Felony, but in ſome other re- 
1 ſpect be nor ſtrictly formal, yet it ſeems, that it may f be probably argu- 
ii 348. ea, that the Gaoler ſuffering an Eſcape, is as much puniſhable as if the 
| Contra 8 Warrant were perfectly right; for it would be highly inconvenient to 
if : Inſt. 59o, ſuffer Gaolers to take advantage of a ſlip of this kind in Commitments, 
i 091, 592. Which, being generally made by Perſons of no great knowledge in the 
ll. F. Law, cannot be expected to be always agreeable to its Forms; and there- 
| & Ch. 18. fore, if they be good in Subſtance, the publick Good ſeems to require, 
505 e | that 


Set, 5, % ½i⁰ü 3 | 


- 


| b See. 25. 
2 capital Offence, unleſs the Cauſe for which the Party was committed, 

2 were actually ſuch ar the time of the Eſcape; . and therefore, if a Gao- H. P o. 
ler ſuffer one to eſcape who is committed for having given a dangetous 1+. 2'9-. 


7 


that the Gaoler be as much bound to obſerve them, as if they were ne- _ 
. , ñ ß 
But it ſeems to be agreed, That no Eſcape can amount to- 


Chap. 19. Of Eſcapes ſuffer'd by Officer. 13 


Fo 
» f 


See Ch. 16. 


Wound to another, who afterwards dies of ſuch Wound, yet is he not Sect. 19. 
ty of Feldny, for that the Offence of the Priſoner was but a Treſ. 11 H. 4 13. 
paſs at the time of the Eſcape; and though by a Fiction of Law ir be mo : 
afterwards, for ſome Purpoſes, eſteemed a Felony from the time of the 

giving of the Wound, yet ſince it is, in truth, no Felony till the Death 

of the Party, it ſhall be afterwards conftrued ſuch in teſpect of thoſe on- 

ly who were privy to the giving of the Wound, _ | 


gui! 


Seck. 26. Alſo it ſeems clear, That he who ſuffers another to eſcape, 


3 


who was in his Cuſtody for Felony, cannot be arraigned for ſuch Eſcape H. P. c 119, 
as for a Felony, untill the Principal be attainted; for that he who ſuffers f 21% 


Fitz. Coron. 


ſuch Eſcape, is, by the better Opinion, not puniſhable in this Degree, 158. 
but as an Acceſſory to the Felony; and it is a Rule, That no Acceſſory . 27 
ought to be tried till the Principal be attainted, as ſhall be more fully ee 

ſhewn hereafter: Yer it ſeems certain, b that one accuſed of ſuch an E- Crompton, 


ſcape, may be indicted and tried for a Miſpriſion, before the Attainder 57, 
of the principal Offender, for that whether ſuch Offender were guilty or 116. 


P.C. 


innocent it was a high Contempt to ſuffer him to eſcape: And if the Fitz. Coron. 
Commitment were for High Treaſon, and the Perſon committed actually 86 Ch. . 
guilty of it, it, ſeems, that the Eſcape is immediately puniſhable as High Sed. 20. 

Treaſon alſo, whether the Party eſcaping be ever convicted of ſuch H. f. C. 110, 


ſeems con- 


Crime or not; for that there are no Acceſſories in High Treaſon, bur all trary. 
who are guilty of aſſiſting the Party guilty of ſuch Crime, in ſuch a 
manner as would make them Acceſſories to a Felony, are accounted Prin- H P. ang 


cipals in the Treaſon, as ſhall be m 
Sect. 27. 
ty of it; and therefore, that the principal Gaoler is only finable for a 11 


voluntary Eſcape, ſuffered by his Deputy, ſor that no one ſhall ſuffer 
capitally for the Crime of another. 5 FOES 1 12 | 


ore fully ſhewn in the Chapter con- 
cerving Pridedanid Acbalihens” nfo te nn ODETEs 7 


Alſo it ſeems to be clear, That no one is puniſhable in this : 
degree for a voluntary Eſcape, but the Perſon only who is actually guil- Salkield, 272, 


- 


H. Uni., 
17 ˙ | 


As to the eighth Point, viz. in what manner 'a negligent Eſcape is to 


be puniſhed, I ſhall endeavour to ſhew, 


\ 
\ 


1. How ſuch- Eſcape is puniſhable by the Common Law. 
2. How by Statute, BOTS ph. Hs 


Sed. 28. As to the firſt Particular, I ſhall take it for granted at this f P. C. 174. 
Day, that whoever ae facto occupies the Office of Gaoler is liable to 2 Rol Rep. 
anſwer for ſuch an Eſcape; and that it is no 
Title to the Office be legal or not. 5 


Seck. 29. Alſo I take it to be the better Opinion 


way material whether his 4 


| 16,43: - 
„Thate a Sheriff is as much Query 27 


liable to anſwer for an Eſcape ſuffer'd by his Bailiff, as if he had actual- 5 172 
ly (uffer'd it himſelf, and that 4 the Court may charge either the Sheriff Sec. 23. 
or Bailiff for ſuch an Eſcape; and that if a Deputy Gaoler be not ſuffi · 2 Coton. 
cient © to anſwer a negligent Eſcape, his Principal muſt anſwer. for him: 4 Selk. 272. 


But H. P. C. 113. 
2 Levin. 71. 


Eſcape, _ 


1 


« for Life, . or 
in an, 


ED 1 Sell. 30. It ſee eems the Rhine Opinion, "Thar « one Ros a Eſcape will. 


| b on 
z Levin. 288. not amoùnt to a Forſeiture of the Gaoler s Office, as one voluntary 
74 _ G Vet if a Gaoler lüfter many negligent Eſca 8, it is ſaid that 


' ture of O | of his Office ce "= 


e. * puts it in the Coun of rhe Court TP 58 him 
. A. 155. cretion. 
LON: Seck. 31. Ic gers to be certain, 1 
| guilty upon an Indie de eo [AY 
l Cu e | 
1 "Rolly paid © 1 o the King whic ch ſeems moſt properly. do — 
4 Son, called a Fine; but this ek pot clearly appear from che Old Books, for » 
8% 292: in (ome © of them it ſeems to be taken as a Fine, in others as an | 
* 8.P. C:35: mercement, and in others it is ſpoken « of generally, as an Impoſition of a 
Bro Eſcapes certain dum, and without any e mention either of Fine or W. | 
Bur where the Books ſpeak of the Puniſhment of 2 Vill, yo Hong | 
a Rift = offering A Felon op eſcape without being Arre reſted, "Ry em Shen, 
2 Piz. Coro. to take it 2S an Am cement, and not as a Fine: And where a Sher: 
. having tetutned. a Cepi Corpus into the King's Bench, on a Capias againk 
* 22. A Man 00 an Indi&ment of Felony, does not bring him — 
e 5 9. it ſeems, f That he is, by the Courſe & of- the faid Le bs * ameteec „ 
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|. 5s A pl. 51. not el 5 
| HP. nm Seb. FE La bath been holden- q That * negligens 
þ itz groen. n before it h pen 8, 
| ; _ pardoned y the | 
1 = got be (0 Face bo this mall! 
1 Graunt. 39- ter concerning Pa 
i Eſcape, 


See the Book Set. 33 FI it 1 AY h That by the . 


Supra Ch. Cuffering £ che negli ent Eſcape of a Perlor 
12. Seck. 2. aud for ſuf 
f Fitz, Eſch. 


was <1. but if the perſon eſcaping were neitber ant 
4e Aff pl. ed, ic ſeerws that it was left to the Diſeretion of the C Court to aſſefs 


5 e Fotf e ſhould der proper: and + if the Party 
23. 7.18. ſuch e 1 — that the Penalties a above-mentioned Were of 
ei z. bad twice Icapec; u enn: bat the Forſeirure Was to be no 
A- 2. coutſe to be doubled; yet it ſcems, FAT © 


Fier ater for ſuffering ! 2 Priſoner, pr ar Ke ove} on two. ſeveral Accuſations 2 
Te” 80 to eſcape, than if 15 had been committed but on one. Oe 
15. r. c. Sec. 34 4s to the ſecond Particular, vis. In what Wang — 
HH 1 113. of this kind are puniſhable by by Statute. it is recited by 5 Ea. 3. yo f f N 
ag Coron. That Perſons indicted 0 Felonies in times paſt, had N the Inditments 


| R | Hing s 
1 the Kin and there wielded themſelves, and the 

's F.C. 5. Kah had (ok incontinently let #0 Bail, and after #: done many 5 
1 1 1, Deeds, &c. And thereupon it is aan That fu tees Fo Appe _— 
el r. ſhall be Jafcy and fre) oi in Friſe. ©, 1% 
25 Ed. 3. 39. "Liroe which the [4 1 ſhall h Marſhes | 

9. Charge N on” Juſtices 

5 fl. F. c. ball otherwiſe, at A one 2 — 1 
I 185 [ral do him age during the Terms; and 1 the „ on 1% 


Fitz. Coron. iſing, th 4 Marſha chooſe before the ſaid Tuſtices, they. depart 
r, c r is Lap hey will keep ſuh Priſoners, at thee * And 
1 l. © inthe ſame. Town they ſhall allow to 52 Houſes to keep ſuch En, ut their 
1 oy Coron- n Coſts and Charges; and there they or keep them in Priſon, and ASAT 
1 eis. Coro. ſuffer them to go wandring 4 broad, neither by ail or 1 2 f . . 171 
28 A1 1 47 Ry Priſoner be fonnd man out of 7 riſon, by Bail or Ft 0 N 
51. e | | 
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vour, Mede, Affection or. Corrup 


+ 


Murder or 
ef $3 2009 7 


* 


a | 


of” their Demerits, ſaving to every Perſon ſuch 
ſuch. Eſcapes and Fines for the ſame, or to be quit 7 
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| Seck. 1. And firſt, | ſhall conſider the. nature of the firſt of theſe, which is 
generally called an Attachment, and is properly grantable in Caſes of . 
_ Contempts, againſt which, for the moſt, part, all Courts of Record ge- 
netally, but more eſpecially thoſe of Veſtminſter- Hall, and above all the 
Court of King's Bench, may proceed, in a ſummary Manner according to Fitz Corody 
their Diſcretion ; and if they, happen to be done by a Perſon preſent in the + | 
Court, and appear either from the Confeſſion of the Party on ws | 
mination upon Oath, or by the View ot immediate Obſervation of the P 
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1. Such as may be awarded by the Diſcretion of the Juſtices upon 4 
cir own Knowledge, without any Appeal, Indidt- 


Judges themſelves, the Court may immediately record the Crime, and c 
commit the Offender, and alſo inflict ſuch farther Puniſhment as ſhall 
ſeem proper: And if ſuch Offences be done by a Perſon not preſent in 
Court, and be complained of by Affidavit, the Court will either make 1 
| e I ol. ep. 
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a Rule on the Party to attend at a certain Day, in order to anſwer t 
matter of the Complaint againſt him; or elſe will make a Rule upon 
him, to-ſhew Cauſe why an Attachment ſhould not be 
him; or elſe, if the Oſfence were of a very exorbitant 
Words of Contempt of the Court ir ſelf, will grant an Attachment on Sk. 84. 
the firſt Complaint, without any ſuch Rule to ſhew Cauſe; 
Party who is ordered to attend the Court in purſuance of ſuch 
regularly to appear in proper Perſon, and not by Attorney, as alſo muſt P! + 
eyery one againſt whom an Attachment is granted; and if the Offence be of 
an heinous Nature, and the Perſon attending 
Rule to anſwer it, or appearing upon an Attach 
ty, the Court will generally commit him imme 4 
{wer Intetrogatories, to be exhibited againſt him in relation. to ſuch 6 Mod. 73. 
Contempt. But if there be any favourable Circumſtances to extenuate 
or excuſe the Offence, or if it appear doubtful whether the Party were 
uilty of it or not, the Court will generally, in their Diſcretion, ſuffer 
having firſt given Notice of his intention to the Proſecutor, to enter 
cogniſance to anſwer ſuch Interroga 
terrogatories be exhibited within four Days Re 
diſcharge the Recogniſance upon Motion; yet if the Party do not make 
ſuch Motion, and the Interrogatories be exhibired after the four Days, The Queen 
the. Court will compell him to anſwer them: But in all the Caſes above - 
mentioned, if the Party fully purge himſelf upon Oath, in his Anſwer to | 
ſuch Interrogatories, of the whole matter charged upon him, the Court 5 Mod. 73. 
will diſcharge him of the Contempt, and leave the Proſecutor ro proceed * Nee 
againſt him for the Perjury if he thinks fit: But if the Party confeſs part of 
the Contempts in his Anfwer to ſuch Interrogatories, and deny others, the 
Court will not diſcharge him from the Contempts ſo denied, but will proceed 
farther to examine the Truth of them, and will inflict ſuch Puniſhment 2 Jo. 274. 
as from the whole ſhall appear to be reaſonable; neither will the Court | 
diſcharge the Party upon a ſhifting or evaſive Anſwer to any material 
againſt him, bur will puniſh him in che ſame man- 
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But for the. better underſtanding in what Caſes the Court may proceed 
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W proceed i im the manner above mentioned againſt Sheriffs, Cc. for not exe- 
©  cuting a Writ; It ſeems clear from the general reaſon of the Law, which 

Dy. 218. pl. gives all Courts of Record a kind of diſcretionary Power over all Abu- 
(es, by their own Officers, in the Adminiſtration or Execution of Juſti- 
ce, ' which bring a Diſgrace on the Courts themſelves, as not taking. 

ſufficient Care to prevent them; that where-ever it ſhall. appear, chat | 

any ſuch Officers have been guilty of any corrupt practice in not ſerv- 

ing any Writ, as where chey refuſe to do it unleſs paid an unreaſonable 

Gratuiry from the Plainriff, or receive a Bribe from the Defendant, or 

give him notice to remove his Perſon or Effects, in order to prevent the 5 
ſervice of any Writ, the Court which awarded it may puniſh ſuch Offen- 

ces in ſuch manner as ſhall ſeem proper, by Attachment, &c. as well as 

the Court of King's Bench, which has a general Superintendency over 

Hob. 62, all Crimes whatſoever (as the Star Chamber ® had alſo formerly) but 
263,264. commonly leaves Offences of this kind, in relation to Cauſes in other 
Courts, to be puniſhed by ſuch Courts to which they more immediately 

> belong. But if there neither appear to have been any palpable Corrup- 
tion in the Caſe, nor particular Obſtinacy, as by diſobey ing a ſpecial 

Rule of the Court, in relation to the Service of ſuch Writ, nor other ex- 

Hob, 264. traordinary Circumſtances of wilfull Negligence, the Judgment whereof | 
Loy ly is to be left to the Diſcretion of the Court, ir ſeems not to be uſual to 
See Fitz. pro- grant an Attachment in ſuch Caſes, but to leave the Party to his ordi- 
ceſs, 13,104. nary remedy againſt the Officer, which he may have either by ſerving 
him with Rules to return the Writ, ec. or by ſuing him for the Damage 
1 ſuſtained by his Negligence, in an Action of Eſcape, or on the Caſe, or by 
Fe F ov c taking out an Alias Þ and Pluries, which if the Sheriff do not execute, 
265. F an Attachment, directed ro the Coroners, goes againſt him of courſe, 

Finch 237. unleſs he give a good Excuſe for his not having done it. 

: * % Sed, 3. As to the ſecond Particular, viz. Where the Court may 
Hob. 6s, 263, proceed in the Manner above-mentioned, againſt a Sheriff, or Bailiff, Oc. 
264 for an oppreſſive Practice in the Execution of a Writ; it is every Day's 
Practice to grant Attachments for Miſdemeanours of this kind, as for 

uſing needleſs Force, Violence and Terror, in making an Arreſt, or by 
— breaking _ Doors where by Law it is not juſtifiable, and there' is no 
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hem in Cuſtody till they conſent to pay Money #3 * + 


Experience hath. been found to be almoſt neceſſary in ſome Caſes ro pre- 
vent the Defendants having notice of the intended Arreſt, and there. 
fore, if it ſhall appear to the. Court, that there was any ſuch reaſonable = 
Cauſe for ſuch a Proceeding, it will be a great Inducement to excuſe, if 

_ Sed. 4. As to the third Particular, vis. Where the Court may pro- 


ceed in the Manner above-mentioned, againſt a Sheriff, or Bailiff, &. 
for not executing a. Writ effectually; it ſeems clear, That where any 

ſuch Officer is guilty of a corrupt Practice in depriving the Party who: 
ſues out a Writ of that Benefic and Advantage which he ought. to have 
from the Execution of it, he is liable to be puniſhed in the Manner above- 
mentioned, as if he levy a Debt by vertue of an Execution, and keep 
the Money in his own Hands, and imbezil it: But unleſs there appear 

ſome grols and palpable Corruption in a Sheriff neglecting to return a 
Writ which hath been executed by him, or to bring in the Body or Mo · 

ney, &s. according to his Return, the Court will hardly grant an At- 
tachment againſt him immediately, but will ratber proceed againſt him 
by Rules to return the Writ, &c. and if he do not obey them, will in- 

creaſe the Amercements upon him till he do, or perhaps grant an l. 
_ tachment for the Contempt: And b if the Sheriff retura, That he ſent Fitz. Pro- 
the Proceſs to the Bailiff of a Liberty, who hath given him no anſwer, “ 3,32. 
a non omittas ſhall be awarded to the Sheriff: And if he return, That he 

ſent the Proceſs to ſuch Bailiff, who hath returned a cepi Corpus, or ſuch 
like matter, and the Bailiff bring not in the Body or Money, &c. ar 
the Day, by the better © Opinion the Baijlifl ſhall be amerced, and a © 109. 
Body, C. | . 1 fe JJC „ + 27% T2. | 
Sed. 5. As to the fourth Particular, viz. Where the Court may proceed %. 
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in the Manner above-mentioned, againſt a Sheriff, Cc. for making a Con 
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falſe return to a Writ; There ſeems © to be no douht, but that where- Bro. Proceſs, 
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ever any ſuch Officer endeavours to impoſe upon a. Court, by making F 


Writ 4 ſhall | iſlye to the Sheriff, to diſtrain the Bailiff ro bring in the r 


189. pl. 20, 


Finz. Return | 


a Return to a Writ of a Matter known by him to be falſe, he is, in 
ſtrictneſs, liable to be puniſhed in this manner for his Contempt: Vet it 


ſeems, That the Court will not eaſily be prevailed on to proceed in this 17 Ail pl. 6. 


d Fitz. Pro- 


manner for a bare falſe Return, but will rather leave the Party injured 
by it to his remedy, by an Action on the Caſe, unleſs there be fome ex- 


traordinary circumſtances of Hardſhip or Oppreſſion. as where f an Of- 


ficer who had arreſted one on a Capiar, returned, That he had taken 
him, but that the Party was ſo ſick, that he could not bring in his Body 
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1o4, 122, 
132, 135, 
225. 
Execution, 
101. ; 


ar the Day for fear of endangering his Life, where in Truth the Party Retornde vi- 

bad been all the while in good Health, and was only detained under 2 F.], 
ſuch pretence, in order to extort Money from him, GGG. 33.01 8. 
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| Seck. 6. As to the firſt of theſe Patitolars, vis.” "Where the Cb 5 
may proceed, in the Mannet above mentioned, againſt Attorneys, and 
others acting as ſuch, for, appearing for any perſon without ſufficient 

Authority ; There is no doubt à bur that it may ſo proceed againſt 

them, for taking upon them to proſecute ot defend a Suit for another, 

without any manner of Directions 'from him; alſo if they have in Truth 

a Warrant from the Party, bur do not cauſe ir to be recorded before 


Judgment, it ſeems b that they are in ſtrictneſs liable to an Attachment, 


for that the Court takes no judicial Notice of any ſuch Warrant not of 


Record; yet ef in ſuch Caſe it appear, upon Examination, that the Wat- 


rant of Attorney happened not to be recorded, through the Negligence 
of the Officer, or ſome ſuch like Accident, attended with no corrupt 


Practice in the Attorney, it ſeems, that the Court would never . eaſily 


; \ 4 


be prevaited on to proceed in this Manner againſt the Attorney; and 


much leſs at this Day, ſince he is liable by Statute to a certain Lg 


niary Forfeiture for every Offence of this kind. 


6. 32. and by 18 El. 14. and 4 & 5 Anne 16. That the Plaintiff*s Attor- 
ney ſhall file his Warrant the ſame Term he declares, and the Defendant's Attor- 
ney the ſame Term he apprars, en pain of forfeiting ten Pounds, and alſo fe Fer. 


any ſuch Default ſhall fortune to be, ſhall be thought. convenient. 


Sect. 8. And it ſeems, That ſince theſe Statutes, it da oi been 
uſual to grant Attachments in theſe Caſes, without ſome apparent Gig I 


RE OT 


cumſtances of Fraud, or other Corruption. 


Seck. 9. But howſoever a regular Attorney may be excuſed from an 
Attachment. for not having recorded his Warrant, thoſe have no reaſon 
to expect the like favour from the Court, who take upon them to ap- 
pear for others as Attorneys, without having been admitted and ſworn 


as ſuch, for theſe are liable to an Attachment for every Appearance, 
whether their Warrant were recorded or not. 


Seck. 10. As to the ſecond Particular, viz. Where the Court may 


proceed in the Manner above-mentioned againſt Attorneys, and others 
acting as as ſuch, for Injuſtice to their Clients; It is every Day's Pra- 


ctice to move for it againſt them, for baſe and unfair Dealing towards 


their Clients in the way of Buſineſs, as for protracting Suirs by little 


Shifts and Devices, and putting the Parties to unneceſſary Expences in 


order to raiſe their Bills, or demanding Fees for Buſineſs which never 


was done, or for refuſing to deliver up to their Clients, Writings with 
which they had been intruſted, in the way of Buſineſs, or Money 


which has been recovered and received by them to their Clients Uſe, 


and ſor other ſuch like groſs and palpable Abuſes: But the Court will 


ſeldom grant an Attachment for the detainer of ſuch Writings or Mo- 
ney, without firſt making a Rule on the Attorney to deliver them to 


3 ee = 


Seck. 7. For it is enacted by 3 32 H 8. 30. made Perpethal by 2 E. | 
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vouring to impoſe upon the Court, as © by cauſing an Action to be 1 * ** 
brought againſ# one in it by Colluſion, without any juſt ground, in or- 3 
9 ITZ. Ach - 
ment, 1 
4 Cro. Car. ; 


446 Bd.4.5 
> *16Ed.4.5. 
of Bro. Privi- 
lee - PR 
d f Moore, 882. 


pl. 1237. 
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. 
or oppreſſively, but alſo for all kinds of Oppreſſion or Injuſtice done by l 8. 238 


them in the Execution of their Offices, or by Colour of them. pls. 85 0 


ſervable, that Jurors may be conſidered either in a ern e. Capacity, PA, 73- 

viz. as Perſons bound to attend the Court, in order to perform the #* "3 55. 

Duty for which they are returned, untill they ſhall be diſcharged; or 

in a Judicial Capacity, viz. as Judges of the Fact which is to be tried 

or inquired by them; and therefore, for the better underſtanding of this 
Matter, I ſhall conſider, iz | 8 85 1 


1. How far Jurors are puniſhable in the manner above-mentioned, in 
their Miniſterial Capacity EK: porn 
2. How far in their Judicial. 


As to the firſt Particular, it ſeems clear, That Jurors are puniſhable _in _ 
the Manner above-mentioned in their Miniſterial Capacity, in the fol-- | 
fr G 5m 7 8 e e Ae AIAEY 


Seck. 14. 1. For making Default; as where more than one of the per- 3 
ſons returned on a Jury, do appear; but not a ſufficient Number to take an 46 fd. 3. 30. 
OO h > 5 5 p | 1 WT: Enqueſt, 5 | 
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el. 267. Enqueſt, and ſome * of the others come within View of the Court, or 
i. 2. 268. . into the ſame Town b in which the Court is holden,” but. refuſe to come 
pl.3. . into the Court to de ſworn ; in which Caſes, upon Proof of ſuch. Mat- 
b pl 267 rer, the Court © may, at the Prayer of the Party, order the Jurors Who 

o Aff pl. appeared, to inquire what is the Yearly Value of ſuch Defaulters Lands, 
1 and after ſuch Inquiry made, either ſummon them to appear, on pain of 

; vhgy 8. forfeiting ſuch Sum as their Lands have been found to be worth-by the 
25,26, Year, or ſomeleſſer d Sum, or impoſe © a Fine of the like Sum upon them, 
a: Aft. pl. without any farther Proceeding. But it ſeems, f That ſuch Juror ſhall 
| © Raſtal. 267. be liable to loſe his Iſſues only for ſuch Default, and not the yearly /Va- 
d pl. 12, 268. lue of his Lands, unleſs the Party pray it: But a Juror 8 who hath actu- 
* pf.3- ally appeared, and after makes Default, is ſaid to be ſubject to ſuch For- 


Ed. 4. 37. a | eee Ct e ve ad a 
i 3 Hl. 4 eh feiture of the yearly Value of his Lands, whether the Party pray it or 


20 All pl. not, becauſe his Contempt appears to the Court by its own Record; 
3 Co 41. 2. yet h even in this Caſe the Court, in Diſcretion, will ſometimes only, 


4 Raſtal. 267. impoſe a ſmall Fine. Alſo it is ſaid, That no Juror ſhall be ſubje to 
oe hes 67. ſuch Penalry, where the Inqueſt could not be taken if he had appear- 
pl. 2. 268. pl. ed, as where but five of the Jurors ſummoned on an Aſſiſe, have had a 
pit: peine. View of the Land. Alſo it ſeems, * Thar a Juror who makes Default 
1,2.  *' Without ever coming into the Town wherein the Court is halden, is 
30 Aſſ. 42. liable only to loſe his Iſſues, or to be amerced, but not to be fined : And 
4 Bm 5 it is ſaid, That he ſhall neither ! be fined nor amerced if the Defendant 
37. be eſſoined on the Day on which the Jury was to appear, for that his 
36 H. 6. 27. Appearance in ſuch Caſe would be to no purpoſe ; and it ſeems ® queſtio- 

5 nable whether a Juror be amerciable for not appearing at the Return of a Sicut 
alias Venire facias, where the firſt Venire was not ſerved; neither doth a 
Juror ſeem to be amerciable at all, at the Day of the Return of the firſt 
5 Fitz. Chal. Venire n facias, except before Juſtices errant, ot of Oyer and Terminer, &c. 
lenge, 47- Sect. 15. II. For refuſing to to be (worn when they do appear; for 
36 H. 6. 7. which, as it ſeems, o every Court of Record may of common Right 
V Fitz Office impoſe ſuch a reaſonable Fine on any one returned on a Grand or Petit 
. 7 Jury, M . 
3 8 Seck. 16. III. For reſuſing P to give any Verdict at all. Þ 
9H 45.2 Sed. 17. IV. For endeavouring to impoſe upon the Court; as where 
„ d a Petit Jury offer a Verdict to the Court, as agreed to by their whole 
f Number, where, in Truth, ſome of them have not agreed to it; or 


Bro. Jurors, 
: 15, 18. 


26. 
Ehqueſt, 42. 


19. 5 yes 
30 Al-pl. where © they agree upon two Verdicts, and firſt to offer one of them to 
17 | 5 | pf k ; 
Quere 3 the Court, and to ſtand to it, if the Court ſhall expreſs no Diſatis- 
Ed. 3 12. a. faction to it; but if the Court ſhall diſlike it, then to give the other. 
a POS pl. Sed. 18. V. For misbehaving themſelves after their Departure from 
Fitz. Aſſiſe, the Bar; as where they f do not all keep together till they have given 
65. their Verdict; or where any t of them carry any thing eatable with them 


12 Af. in their Pockets; or cat d or drink, or otherwiſe refreſh themſelves 


136, 466, Without Leave from the Court, before they have given their Verdict, 


11 Aff pl. though they were agreed * on ir, and were alſo all the time in the 
Bro. Amerce- Cuſtody of the Bailiff appointed ro take Care of them. np 


meat, 68. 


= of Proceſ againſt Jurors. o 2 Inſt. 242, 143. 44 Ed. 3. 19. b. 8 Co. 38. b. 7 H. 6. 12. b. ? Vaughan 


Novy. 49. 3 Bulſt. 173. 9 H. 6. 44. b. 4 29 Aft. pl. 27. Bro. Jurors, 28. 40 Al pl. 10 1 Rol. 
Abr. N 4+ Cro. El. 779. 14. H. 7. 29 b. 30. Vaughan, 151. Dyer 78. pl. 41. » Dyer 218. 
pl. 4 Vaughan, 152. Cro. Jac, 21, Fitz, Examination, 17, Bro. Jurors, 13. * Raſtal. 268. pl. 4, 5. 


Sed. 


—— , = 
Seck. 19. VI. For ſending ® for, or receiving Inſtructions from either 
of the Parties concerning the Matter in queſtion, and therefore b much 
mare = ·¶P 

Sec, 20. As to the ſecond Particular, vis. How far Jurors, are pu- 
niſhable in the Manner above-mentioned, in their judicial Capacity, It 
ſeems to be the current Opinion of the Old Books, that Jurors are not 
ſubject to any Proſecution for a falſe Verdict, except by way of Attaint: 
And there ſeem to be very few ancient Precedents, for the Puniſhment 


* 
* — ., 


2 Raſtal. 329 

), p . 
Hob. 114. 
Fitz, 'Exami; 
40 Aſſ. 43. 


See Book "Bi 
Ch. 72. S. 4, 


either of a Grand or Petit Jury, meerly for giving a Verdict againſt E- 


vidence, or the Direction of the Court, either in a Criminal or Civil 
Matter. It is ſaid © indeed in Fitzherbert's Abridgment of a Caſe in the time 


of King Richard II. That the Judge told the Jury, upon theit acquitting 
a common Thief of an Indictment, That they ſhould be bound to their 


Behaviour for their Lives: But this was only the ſudden Opinion of a. 


e Fitz. Coro. 
8 


Veughan, 
CR | 


Judge; and it doth not appear, that the Jurors were afterwards actually ſo 
bound, in purſuance, of the ſaid Opinion; and Fitzherbert makes a Query 


in his Abridgment of the Caſe, by what Law they could be ſo bound: 
And as to thoſe three d other Caſes in the time of King Eduard III. 
wherein it is ſaid, That a Juror was committed for refuſing to agree with 
the other eleven, it may be anſwered, That, it is ſaid © in the firſt of 
thoſe Cafes, That ſuch Furor ſtaid his Companions 4 Day and a Night, without 
agreeing with them, and this without Reaſon z from whence it is reaſonable to 
intend, That there might be ſome Circumſtances of Misbehaviour, as an 
_ obſtinate perverſe Reſolution, right or wrong, to find a Verdict one way, 
and not to conſult with the other Jurors, nor hear their Reaſons, &c. And 


in the laſt of the f ſaid Caſes it is ſaid, That the Juror committed by the 


Juſtices of. Aſſiſo, for refuſing two Days and a Night to agree with his 
Companions, and ſaying, That he would rather dye in Priſon than agree 


with them, was afterwards diſcharged by the Juſtices of the Common 


Bench, upon the adjournment of the Aiſile thither. And it was part 8 
of the Charge againſt Empſon, who was indicted in the beginning of the 


d Fitz Im- 
priſonment, 
4. Judgment 
89. Verdict 


40. 
*8 Af pl. 


Fx; 
Vaughan, 
14 


„ 
41 Ed 3.31. 
Vaugh. 151. - 


8 Raymond, 
8 8, 39. 


Reign of King Henry VIII. for a great Complication of Offences, That 


he had committed a Jury to ward, and bound them to appear before the 


King and his Council, and afterwards, on their Appearance, fined them 


(though with the Concurrence of the reſt of the Council) in the Sum of 8 /. 
a- piece, for refuſing to find a Perſon guilty of an Indictment of Larceny, 
upon ſufficient Evidence; yet it is ſaid in Daliſon's h Reports of Caſes, in 
the third and fourth years of Philip and Mary, That it was agreed, that 
Juſtices of Aſſiſe, Oyer and Terminer, Gaol-Delivery, or Peace, have 


h Daliſon, 18. 


no Power indeed to aſſeſs Fines on Jurors who make a falſe Oath before 
them, but that they may give them a Day before themſelves, or the 


King's Council ; by which it ſeems to be implied, That ſuch Jurors were 
then thought to be ſome way or other Puniſhable by ſuch Judges, or at 
leaſt by the King's Council; for otherwiſe it would be to little purpoſe 
to bind them to appear before them. Allo it ſeems to be holden by Sir 
Edward Coke, * That though a Jury be no way puniſhable for Convict- 
ing a Man upon an Indictment againſt Evidence, yet they might be 
charged in the Star-Chamber for their Partiality in finding a manifeſt Of- 
tender not guilty: And about k the later end of the Reign of Queen 
Elizabeth, a Jury was committed and fined; and bound to the Good Be- 
haviour, for finding one Wharton guilty of Manſlaughter only, againſt 
clear Evidence, and the Direction of the Court, upon an Indictment of 
Murder: And it is ſaid in Palmers! Reports, That Jurors, who 60 
1 ö . 1 again 


— 


— ͤ—b! . ̃— Ae 9 BEI, 7 /xt4» 


i 12 Co. 23s. 
" RY 


k Yelv. 23. 
Noy. 48, 49. 


1 Palmer, ; 
363. 


- * s - 


a * 15 * * 10 y A Ry y "IR 
* * 9 12 ; : NS 
a m4 TT x.” wy A 

* ; 5 Kh X 
K v „ 5 5 ** * 1 85 
— : * x 1 5 * o $ * » * 
2 ——_ * ; ; : 8 1 a \ '% { i . 
; 8 f g i . | , | | e ' | * if 4 A: 
* ; I - ” by : 7 1 25 4 * ; « ö * 
/ 2 f 2 | F . : * : : . ö 
8 * 5 "4 * ” a ; 4 f s 7 : * ; x l 
* ” , * . x wy FF a 0 . . # F * | * ; , ' 8 T 7 2 
. gh . * | 7 5 1 1 ” . 4 3 a 
* $ ; ” of : > , 4 , [ 1 N y 1 8 x . | - 1 V * . | F t c : * 1 . ; 
% * ps * * 8 s 1 bt [ 1 4 4 ty AM 5 , a j MN F F 5 - a } 
— : 2 care ? 4 9 5 4 ®. by , 2 ; "4 8 13 * *. 5 ” . 3 + 4 4 1 2 0 ' 5 ow Oy # * F 
> k 1 = x .F * 1 2 7 , 8 > 50 Br q | * 
ſt che the eto be ſineck: And there are 1 
: 4 4 N N 0 / ; P 


al inſtances in the beginning of rhe! Reign of King Charles II. wherein 
21 fd 229, it was reſolved, That both Grand 4 and Petit ® Juries were finable by 
1 the Juſtiees of Gaol: Delivery, for going againſt plain Evidence, and the 5 
d Syd. 272, Directions of the Court 55 but theſe Proceedings were always thought 
273. Grievous, and were complained e of in the Houſe of Commons; and 
Reym 83, this Queſtion was at laſt fully conſidered! and debated in Buſpels Cale, 
1 Keb. 769, Who having been committed by the Juſtices of Oyer and Terminer at the 
938. Old Baily, brought his Haleas Corpus in the Court of Common Pleas, to 
Syd. 248. Which it was returned, That he was committed for the Fine of forty 
2 Keb. 180, Marks, impoſed on him for having, with ot her Jurors, acquitted certain 
Deſendants of an Indictment for an unlawful Aſſembly, againſt fall and 
- manifeſt Evidence, and againſt the Direction of the Court in matter of 
Law; and upon this Return he was diſcharged, and the Return was ad- 
Vaughan, judged inſufficient, for not ſetting forth particularly * ſo much of the 


1 


» Tow. 6,17. Evidence that it might appear that it was full and manifeſt ;. and like- 


Vaughan, Wiſe © for not ſeiting forth, That the Defendant did know, and believe 


[ 


by, „ have been full and manifeſt; and alſo, f for not ſnhewing what the 
5 Vaughan, Direction of the Court was, and in what manner the Defendant found 
143. againſt it. And it was alſa reſolved, 8 That Petit Jurors are in no Caſe 


144, 6 | 0 98 | 1 | 
438 - whether they be liable to an Attaint for ſuch Verdict or not, not only 


+ ns ſor that the Jury are by Law the proper Judges of matter of Fact, as the 
> m6 „Judges are of matter of Law, and therefore ought to be free in their 
Contra judgment of it, without being over-ruled by the Judges, who, ſtrictly 
3 Keb. 352. ſpeaking, have no more to do with the Judgment of the Fact, than the 
Jurors have with the Judgment of the matter of Law; neither is it ꝓpoſ-- 
ſible that a Judge can certainly know that a Juror acts corruptly in 
giving his Verdict contrary to the ſtrength of the Evidence delivered in 
Coutt ; for he may be influenced by his own perſonal Knowledge of the 
Truth of the Fact, of the Credit of the Witneſſes, the Reputation of 
the Parties, and many other Circumſtances unknown to the Judge, and 
well known to the Jury, for which Cauſe the Law provided, That all 
Iſſues ſhould be tried by the Neighbourhood of the Place in which they 
arc ſuppoſed to ariſe, becauſe Neighbours are preſumed to have better 
Knowledge than others of what concerns their Neighbours. And for 
. theſe Cauſes, and other ſuch like, the Court of King's Bench granted an 
Hilary, 19 Information againſt a Town- Clerk, for publiſhing an Order of the Court 
Pran againſt Jurors, who had found a Perſon guilty of Manſlaughter only, 
upon an Indictment of Murder, by which Order the ſaid Jurors were 
declared to be juſtly ſuſpected of Bribery, and declared uncapable of 
= holding an Office, Cc. | i „ 1 | | | 
| See. 21. Yet if it ſhall plainly appear in any Caſe, that Jurors are 
perfectly ſatisfied of the Truth of a Fact, whereupon they declare to the 
Court, that they find it in ſuch a particular Manner, and the Court di- 
rectly tell them, That upon the Fact ſo found, as they have agreed it to 
be, the Judgment of the Law is ſuch or ſuch, and therefore, that they 
ought to give a Verdict accordingly, yet they obſtinately inſiſt upon a 
2 Jon. 15,16. Verdict contrary to ſuch a Direction; ir ſeems agreeable to the general 
ON | Reaſon of the Law, that the Jurors are finable by the Court in luch a 
Palm. 363, Caſe, unleſs an Attaint lies againſt them, for otherwiſe they would be 
diſpuniſhable for ſo palpable a Partiality, in taking upon themto judge of 
matters of Law, with they haye nothing ro do with, and are preſumed. 
| -— 


| » Voughan, finable for giving a Verdict againſt the Evidence delivered in Court, 


i 


to 3 norant ot, contrary to hs e Diredtion of one. who by the 
Law is . to dired them in ſuch Mareers,: and is to be preſumed , 


1 Ability to do t. . 


' Sed, 22. Alſo fa Judge, thu the better Direction 590 ab 80 , | 


3 of: a Jury, ſhall ask them their Opinions concerning ſuch a particular 


Fact, and they ſhall refuſe to anſwer him, and obſtinately inſiſt to deliver . 


in their Verdict as they think fir, contrary to his Direction, ir ſeems 
queſtionable, whether they may not be fined in ſuch à Caſe alſo, un- 
leſs an Attaint lie againſt them; for that it is the Duty of Jurors to take 

the Advice and Information of the Court, in order to be governed * 
it as far as ſhall be conſiſtent with their Conſciences.. 

Seck. 23. Alſo if a Jury ſhall refuſe to find an Office for the Kiog, 
upon full Evidence, it hath been holden, That they may be fined, for 
that in ſuch Caſe they are nor liable to an Attaint, and their finding. 
does not determine any Man's Right, and the King, in many Caſes; 
| hath no other Remedy; yer it ſeems queſtionable, how far at this Day 
theſe Reaſons may be thought concluſive ; and it ſeems, that they hold 


as ſtrongly for the Puniſhment of Grand Jurors refuſing to find an Indict- 9 H 6. 4b 


ment of High Treaſon ; and yer it will be hard to maintain, That ſuch 
Jurors are any way puniſhable for ſuch a Refuſal. 1 10. 
Set. 24. But if a Petit Jury in a Leet, conceal a Matter 5 


ble by them, it is a good Cuſtom that they may be amerced for ſuch Con- +» 40 my 


cealment, being found by the Grand Jury; and by 3 H. 7. 1. ſet forth 


more at large Book 1. Ch. 59. S. 1. If an Inqueſt conceal any matter in- 


775 before Fuſtices of Peace, another Inqueſt may be impanelled to inquire 


of ſuch Concealments, and "wy Concealer. 2 * ere 1005 the ee f 


ſuch Faſt tees. ex ns 1 gt] oof i #1} 


Having wn l in wh Caſes the Miniſters of the 3 are derte 


in the manner above mentioned, Jam now to ſhew, in whar Cafes 
2 may be ſo r 5 and for this pareoſe 1 I ins ax code to 


93 | 
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| i Where inferior laden are e puniſhable in buen manner. joy 55 
2. Where Counſellors. | k 
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4 Where any Perſon whatſoever. | SHO or .078 ee 
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As to the firſt Point, l ſhall endeavour to tw, where inferior Judges | 
are in ſuch manner pmmiltable 551% 


I. For proceeding without Jatifdidtion: | 


2. For procceding unjuſtly, oppreſſively, or egal. 1 a 


3. For refuſing to do Juſtice. 4 
4. For Contamiges of ſu perior Courts. 


* 


Selk. 25. As to the firſt of theſe P Vis. 1 what Cafes infos. 
rior Judges ate puniſhable in the Manner above-mentioned; for pro- 

| ceeding without Juriſdiction; it ſeems, 2 That the Court of King's 

ench having a general Superintendency over all inferior: Courts, may; 

in ſtrictneſs award an Attachment againſt any ſuch Court uſurping a 

Juriſdiction no way belonging to it, and putting the Subject to unne- 

ceſſary Veration by colour of a _ Proceeding wholly pe: 
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1. by 1 Abr 6 ems ce 
be rather the more uſual D Way, firſt to 7 67 a Weit of Prohibition t os, 


/ 


bes 7 11 yer in belt Cuſes it ems 


ſuch Court, and aftetwards an Attachment upon. its proceeding aftet 


ſuch Prohibition, | and not to grant a Rule to ſhew Cauſe why an At- 
tachment ſhould not go in the firſt inſtance, unleſs there be ſome extra- 


ordinary amſtances in the Caſe; as where © the Steward of a Lect 


is guilty je: a double U'urpation, as of holding Plea of a Matter which 


1 out of his Ptecind, and which, if it had ariſen within his Pre- 
einct, would not have been within the Juriſdiction of his Court; or 
where d the Judge of an inferior Court refuſes to receive a Plea that 
the Cauſe of Action aroſe out of his Juriſdiction; or where © any Judge 
e Cogniſance of a Cauſe to which he himſelf is a Party; or where 
> Judge of a Courr-Baron-is privy to a Practice of ſplicring | f a Cauſe 
* Adios for more than forty Shillings into leſſer Sums, in order to 


bring it within the Juriſdiction of the Court; but in this laſt Caſe, there 


ſeem to he more inſtances 8 of Protabitions than Attachments; and in 


the Caſes above-mentioned, and all others of the like Nature, it . ſeems | 


to lie wholly in the Diſcretion of the Court to grant either, | 
Seck. 26. As to the ſecond Particular, viz. In what Caſes inferior 


Jodges are puniſhable in the Manner above-mentioned, for acting un · 


juſtly, oppteſſively, or itregularly; it is not eaſy to meet with Caſes 
of this kind in the Books, there being ſeldom any thing in 
them fo remarkable as to be thought worth reporting; but ir ſeems 
to be common Practice, to grant Attachments againſt the Judges of 


ſuch Courts for any Practice contrary to the plain Rules of natural Ju- 


ſtice, though it have been never ſo long uſed in ſuch Courts; as for de- 


nying a Defendant a Copy of the Declaration againſt him, and going 


on to Trial, or giving Judgment againſt him without giving him any 
manner of Notice, or Time to make his Defence; or for taking of un- 


reaſonable h Diſtreſſes, either on meſne Proceſs, or Execution; or for 


compelling i a Defendant-to give exorbitant Bail; or for proceeding con- 


trary to the Prohibition k of a Statute, as by amercing a Clergyman 


X 


according to his ſpiritual Beneſice; or by aſſeſſing m an Amercement with- 
out any affeerment by the Tenants of the Manor; or by i taking Mo- | 


ney of a Plaintiff or Defendant for vicious Pleading; 


Sed, 27. As to the third Particular, viz. In what Caſes bieter 


Judges are puniſhable in the Manner above-mentioned, for refufing to do 
Juſtice; It ſeems clear, from the general Reaſon of the Law, and the 


common Practice of the Court of King's Bench in Caſes of this Nature, 


That the ſaid Court may, in its Diſcretion, award an Attachment againſt 


any ſuch Judge, obſtinately and perverſely, and without any colour of 


a reaſonable Excuſe, reſuſing ro proceed ar all, or to give Judgment, or 


award Execution, in a Matter brought regularly before him; for- all 
ſuch Delays of Juſtice are not only grievous to the Suitor, but bring a 
Diſgrace upon the Law it ſelf: Yer if there be no extraordinary Circum- 
ſtances in any. ſuch Delay, to bring the Judge under a reaſonable 


Suſpicion of Corruption, it ſeems the more uſual Method to take out a 


* to ſuch Judge, commanding him to do the thing, of the Delay 


whereof you complain; and it ſuch Writ be not obeyed, to take out 
an Alias & Pluries, or to take o out the Alias & Pluries together with 


the firſt Writ; and thereupon, if the Judge refuſe to comply, to take 
out an Attachment againſt him at the Suit of the King 'and of the Par- 


1 which may either bo recarmavie into o the Court of King's Bench, or 


at 


* {\ 
25 of 8 
* A 9 
? a 2 765 
6 208 * 
we 


_ atithe Party's:cletion_ into the Court 


he Pa n into the "Court Pleas, except in ſome 
ſpecial ® Cafes ; and this ſeems b to be the proper Remedy tp compel 
the Lord of a Manner to hold à Court for the determining of a Writ of 
Right Patent, or a Writ e of Right Cloſe; or to compel the Judge of 
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or to give Judgment, f or to award Exeturion. 8 OI 
Sek. 28. As tothe fourth Particular, viz, In what Caſes inferior 
Judges are {puniſhable in the Manner above-mentioned, for Contempts 
of ſuperior Courts : There is no doubt but that Juſtices h of Peace, 
or Commiſſioners i of Sewers, may beſo puniſhed for proceeding in any 
Matter before them, after a Certiorari delivered to them, or the Judge 
of a Spiritual & or Civil! Law Court, for proceeding. in a Cauſe, after 
Notice of a Rule to ſhew Cauſe why a Prohibition ſhould not go, 
or a Je of any inferior Common Law Court, for proceeding in a 
Cauſe after a tabeas Corpus, or Writ of Error allowed; or a Sheriff, m 
for ptoceeding in Replevin, or other Cauſe, in the County · Court, after 
a Superſedeas, Pone, or Recordare. Allo a Rule n has been granted to ſhew 
Cauſe why an Attachment ſhould not go againſt the Steward of a Wa- 
pentake for proceeding after a Tolt, though this be only a Contempt to 
the County-Court. F 5 
Seck. 29. Allo Juſtices 


ment, ſpecially ſetting forth che Circumſtances of the Caſe, is removed 
into the ſaid Court, and quaſhed there, by the Judgment of the Court, 
upon the Merits; and yet the Juſtices of Peace afterwards make another 
Order to remove the ſame Perſon to the ſame Place, for the vety ſame 
Cauſe, - without regarding the Judgment of the Court, though it were 
well known to them, and inſiſted on by rhe . Bo Terra 
Sect. 30. As to the ſecond Point, viz. In what Caſes Counſellors 
are puniſhable in the Manner above-mentioned, it ſeems clear, Thar 
notwithſtanding they are neither Officers of any Court, nor inveſted 
with any judicial Office, but barely practiſe as Counſellors, yet “ inaſ- 
much as they have a ſpecial Privilege to practiſe the Law, and their 
Misbehaviour tends to bring a Diſgrace upon the Law it ſelf, they are 
puniſhable for any foul Practice as other Miniſters of Juſtice arc. 
Sect. 31. As to the third Point, viz. In what Caſes Gaolers are pu- 


niſhable in the Manner above-mentioned, it ſeems clear, That they are 


not only puniſhable in this Manner, as all other Officers are, by the 
Courts to which they more immediately belong, for any groſs Misbeha- 
viour in their Offices, or Contempts of the Rules of ſuch Courts, but 
they are alfo puniſhable by any other Courts for diſobey ing Writs of 
Habeas Corpus awarded by ſuch Courts, and not bringing up the Priſoner 


at the Day prefixed by ſuch Wrirs. Alſo it ſeems clear, P That it is no 


excuſe for not obeying a Writ of Habeas Corpus ad ſubjiciendum, , that the 
Priſoner did not tender the Fees due to the Gaoler : Alſo 4 it ſeems to be 
the better Opinion, That the want of ſuch a Tender is no Excuſe for 
not obeying a Writ of Habeas Corpus ad faciendum & recipiendum; how- 
ever er it is certain, That if the Gaoler bring up the Priſoner by ver- 
tue of ſuch Habeas Corpus, the Court will not turn him over till the 
Gaoler be paid all his Fees, f nor, as ſome * ſay, till he be paid all that 


is due to him for the Priſoner's Diet, for that a Gaoler is compellable u 


to find his Priſoner Suſtenance; 


bur this is denied by others. * 


5 Se, 


153. 


es of Peace may be puniſhed in rhe Manner a- 
_  bove-mentioned, for acting in a Contemptuous manner againſt the Derer- 
mination of the Court of King's Bench; as where an Order of Sertle- 
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1 n 2 Priſoner barbarouſly and inhumanly ; yet it is ſaid, “ That a Gaoler 


H. 5. 14.3. Civil Proceſs; but that the Party grieved by ſuch Eſcape ought to take 


| „ his Remedy by Action. 


Crompron whatſoever is puniſhable in the Manner above-mentioned; it ſeems, That 
3 5 1 even Peers of the Realm, whether Spiritual or Temporal, are liable to 

G3 pts, as for 1 Are 
* 2R. A. by due Courſe of Law, or for proceeding in a Cauſe againſt d the King's 


— _— Writ of Prohibition, or for diſobeying other & Writs, wherein the 
8 Ed 4. 17.a King's Prerogative, or the Liberty f of the Subject ate nearly concerned; 


Vide 25 Ed. but it doth not 8 ſeem clear that it is a certain general Rule, that a Per 


Bro. Con- 
_ tempr, 5. | ; & | 5 45 
8 Co..60. ought to be underſtood of ſuch only as are of an enormous k Nature, 


9 5 Ak as thoſe above-mentioned, and others ! of the ſame kind, about which. | 
nam, 4. it is difficult to lay down any certain particular Rules; however it is 
© pag 3-3- certain, that all other Perſons are liable to an Attachment for Contempts, ; 
F. N. B. 33. e all the particular inſtances whereof it would be endleſs to enumerate, ; 
4 * * 319. and therefore I ſhall only take 3 the moſt remarkable, which a 
Fiz. pro- ſeem reducible to the following Heads. VVV ; 
Ser Ad 1. Contempts of the King's Writs. JC GO 
234. pl. 3. 2. Conrempts in the Face of a Ct.. > 1 
Bro. Con- 3. Contemptuous Words, or Writings, concerning the Court. F 
6 Co. Ao 4. Contempts of the Rane Oe 1 % oo t 
Finch, 35. 5. Abules af the Pose of me e 8 1 
K 91 * . Forgeries of Writs, and other Deceits of the like kind, tending ro Ml b 
Hod. $1. i impeſe on. the . eee 0 
21 Ed. 3.59. b. No „5 hn Pu i 1 Fs 
1 9 4 Sect. 34. As to the firſt Particular, vis. Where Perſons are puniſna - - 
29 Aff pi.zz. ble in the Manner above-mentioned for Contempts of the King's Writs ; - 
We * it ſeems that it may reaſonably be argued, That all ſuch Writs, being n 
Les 2 in the King's Name, and importing ſome lawful Command or .Prohibi- 01 
e. Pf 12. tion from him, which every Subject is in Duty bound to obey, every.” ce 
1 42 Diſobedience m of any of them being a Contempt of the King's Autho- d: 
m 1 Mod. 44. rity, is, in ſtrictneſs, puniſhable in the manner above-mentioned, if the to 
5 Mod 314, Court, in Diſcretion, ſhall think fit ſo to proceed: Yer it doth not ſeem w. 
1 to hve born uſual for the e 2 1 for a bare be 
non admiſit 7 Nontelance, in not performing the Command of the fir rit in an ſet 
_— 5 Caſe whatſoever. Bur 27 * clear, That an Attachment lies of to 
43 Af. 39. Courſe for the Non performance of the Demand of a Pluries, which may for 
BEE 457- in ſome Caſes, if not in all, be taken out together with the alias, at Ce 
e the ſame time with the firſt Writ : Alſo it ſeems, That the Court may 5 foi 
11 H. 4. 86. in any ſpecial Caſe, in which it ſhall ſeem proper, make a Rule to com-  ( 
1 pell the Party to whom the firſt Writ is directed, to execute it; and. 
| = 2 ky, . | ; | | 8 ; at 
F. N. B. 68. e. Supra Sc& 27. 5 | 2 | | Fs 1 


2 wh dale bil! be'diſobeyed;" dhe 
1 againſt ſuch Diſobedherce e wort ws e 4 LS 

| ay againſt che Biſobedience df any other Rule! Alſb it ſeems to FP. N. B. 

b ets wy Pradtiee to grabt Attae ments upon Aſfeavits of Con- 40 B. 166. 


 * ceinpts to the King's/Writs, by acting ebdtrary ro the Putport of theth{ C. ve 
Alſo there ean be no doubt, but f Has if s * tall na } Caſt: 174. A, 5. 
return to the Court, That a \ Perſon -wrreſt6d, J, © of 175: B. 
Poſſeffion of Lands'delivered” d by him, 5 Vortue 27 the King's Wrir Ka 
teſeued or viefentiy taken ftem hid e, ce bur may award 5 Co 6. 


an Attachment agaiuſt the Roſcuets. Aifo i ig ceftain, Thar the Court N 5 | 
hath, in ſome. Caſes, awarded an Atesehment upon -Afidavits of u Fitz. Ac 
Reſcous, where the Officer bath not returned one; yet this was anciently gerte ze 1 
© [ooked on a5 ittrgiſe, and: of late che Couct hav tefultd 10 grant Lv 
an Attachment in any Cafe for'a Neſctus unlels the Officer will res de vicounr, 
turn it; for that it Mitte deen found by Experience, that Officers will 74 TH. 4 1 


often take upon them. to er a. 8 Adee chey will not a aug 


n 


to return one. 1 Fe TO h In nn Py. 212. pl. 
Selk. 35, As to the ſecond: Particufar, . Wwbere Pepohs adde pu un 2 29. 
nifhable in the Manner above-mentioned, for Contempts in the Foce e e Pirz. At- 

the Courr ; it ſeems clear,” That all Perſons ate puniſhable" this an- NN 1 


ner, not only for making an actual Breach of the Peace, bor alſo ſot ö. 
any heinous” Mifllemeanour it the Face of the Court 3/25 © for giving! * .. B. 
falſe, trifling, and contradictory Anſwers upon #*# Ex#ttination- irr , 0 fv _— J 
Court concerning ones Ability to be Bail for another, in an Action Cro Caras 
depending in the Court, or concerning any othet ſuch like Matter Ih A 
queſtion before the Court, and to be derermined by the Examinstten e e 
of the Parties; or & for any contemptuous Behaviour towards any Judge : Raym. 556. 
in the Face of che Court, as by charging ! him with f juffice, and e. 
ing for an Information 4 ainſt r, r 29 2437 91.8 91 2 Tet {1 
Sac. 36. As ro rhe chind Partietilar, viz, Where Terlan u. nifhd- 
ble in the Mane? over mah d, for conceripruous'Words,” or Wit. 4 
tings, concerning the Court; it ms needleſs to put any Tnſtanees 
this Kind, whielr are generally ſo obvious to common Underſfandin 5 
and cherefore 1 fralt only obſerve, That fomerimes Attachments hae 1 „% 
been granted for contemptudus Words concerning the Rule ef the. 
Court, without making any Rule ro'ſhew Cauſe why ſich” Attachments 
ſhould not be granted, becauſe it would be vain to ſerve im wir e 
ſecond Rule who has deſpiſed the ſirſt. oats be 
Seck. 37. As to the hed Particular, viz. Where Perſons are pu- | 
niſhable in the Manner aboye-mentioned, for Contempts of the Rules 
or Awards of the Court ; There is nothing more frequent than to pro- 43 an pl, 39 
ceed in this Manner for Contempts of this kind; as where 2 Pefem f g 1. 
dant in an Action of Account being adjudged to account before Audi- preſonment, 
tors, refuſes to do it, unleſs they will allow ſuch an Acquittance, which ! 118 
was diſallowed by the Court before; or 8 where one who has ſubmit- Pitz Ac. 
ted to an Arbitration by Rule of Court, being after ward perſonally compt, 3 
ſerved with a Copy of the Award, and required to perform it, refuſes — 
to do it; or where one, refuſing to pay the Colts taxed by the Maſter, ö. IE 
for that ohh a Taxation is, in Judgment of Law, a Taxation by the 1 Mod. 21. 
Court: But it ſeems, That generally an Attachment is not grantable m 4 
tor Diſobedience of any Rule, unleſs the Party have been perſonally Vide 9 & 10 
leryed with it ; nor for Diſobedience of a Rule at Nift Prins, unleſs » Guil. 3. 15- 
| h. c 0 


Selk. 84, be made a Rule of Court, nor for. Diſobedience of a Rule made by a 
| J udge at his Chamber, unleſs it be entred. FF 4 1 77 
Seck. 38. As to the fiſth Particular, vis. Where Perſons are puniſhable 
in the Manner above · mentioned, for Abuſes of the Proeeſs of the Contt, 
There are ſo many inſtances of this kind that it would be in 10 0 
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In Ya! 
about to enumerate them all, and therefore I ſhall only take notice of 
„ ſome of che Principal of- them, as, & Tal 1 Tre. } S113 01 eas, 

Hob. 264 _ Sef#. 39. Firſt, The taking out ſuch Proceſs, without any Colour. of 
Right to it; as where one ſues out Execution without any Judgment to 
4 7. Warrant it, Cr, or where a Woman brings an Appeal“ of the Death 


* 


© 


Fitz. Coron. of her Husband, whom ſhe knows to be alive. 


73) _  Se#. 40. Secondly, The making ule of ſuch Proceſs as a Stale to 

haaelp the Juriſdition of an inferior. Court; as where one arreſts another 

Style Rep. by a Latitat, in order by that means to bring him within the Limits 

239, 343- of an inferior Court, and when he. has got him there drops the Lat 

and proceeds inthe-inferior Court.... 

Seck. 41. Thirdly, Making uſe of ſuch Proceſs in a vexatious man- 

ner; as where a Perſon who has brought, an Action in one Court, 

does afterwards ſue the . ſame Defendant, for the very . ſame Cauſe, in 

another Court, while the firſt Action is Kill depending, in which Caſe 

the Defendant ſeems to have an Election either to move for an Attach- 

v pitz Cor- ment, b or to bring an Action © on the Caſe. for ſuch a vexatious Pro- 

pus cum ceeding againſt him. or otter aha 

1 H. J 6. Seck. 42. Fourthly, Making uſe of ſuch. Proceſs any other, way to 
b. 7. 8. ſerve the purpoſes of Oppreſſion or Injuſtice; as where 4 one arreſts ano · 

6 Co. 60. 2. ther at my Suit, without my Privity, in order to make ſome undue Ad- 


 Savil. 1. 
5. H. C. 45. vantage from him, G. 


14 Seͤec. 43. As to the, ſixth Particular, viz. Where Perſons are pu. 
e niſhable in the Manner above-mentioned for forging of Writs, and 
pl 84. other Deceits of the like kind, tending to impoſe on the Court; nothing 
ide 8 El. 2. can be more frequent than to proceed in ſuch manner for Offences of 
Dyer, 241, this kind, as for altering © the Teſte of Writs, or for filling f them up 
Pl 50. % after they are ſealed, or 8 for bringing groundleſs Actions, in order to 
Pied. 310 intitle the Parties to the Privilege of the Court, or for getting h 
bPyer, 245. Judgment in Ejectment, by Affidavit of the Service of a Declaration 
Bros Priv. on one who was procured to perſonate the Tenant, or for any ſuch 
lege, 43. like Practices. | F 
h 6 Mod. 16. N 
Savil. 31. 


EF onk e eramine the Nature of ſuch Proc a 18 18 e 
B on an Appeal. Indictment, or Information, it may not be impto- 
per, firſt to conſider the Nature of each of theſe e N * 5 


firſt of Appeals, of E e gaeeromadht n e ee Fate. 
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Sed. 2. As to Le Writ of eue. 1 fall 1 rake N Jotice in dcs 
Place, That it is an Original iffuing out of Chancery, and returnable 
1 s Bench only; and for the Form of it 1 ſhall refer the 
* latter part of this Chapter, e 1 ſhall nconvone to 
ſhew ſor what Beſeds i it may be abared. 
Sec. 3. Alſo I ſhall refer the Reader to wht r t the 
Form. of a Bill of Appeal, and ſhall not here take any farther Notice 
of it, than by obſcrving that it muſt contain greater Certainty than a 
Writ of Appeal, and is in the Lieu both of the Writ and Declaration, 


2 „eier before what nn and _"_= whom _ thay be _ 


_— Kad firſt, There i is no doubt a but * any Appeal. may be : Cro. El. 
fob by Sit in the King's Bench againſt any Perſon in cuſtodia Mareſchall, 'Y 5 
either by an actual Commirment, or by having Bail filed for him in that Certert C. 'D. 


;ourt ; but b not againſt one who is mainpriſed ue die in diem, for that H „ 


uch a one cannot be ſaid to be in caftodia Mareſehalli, And it hath been; A P. 
3 e That if the Appellee be arraigned and tried the ſame Term, 11 Ed 3. 73. 


there is no neceſſity to file the Bill againſt him. Alſo d it ſeems clear, pl 4%, $0, 


That if a Defendant appear in the ſaid Court on a void Writ of _ i buſt 74. 
in © 1 Jo. 425. 


he may be committed to the Marſhalſey, and then declared again 1 


cuſtedia Mareſoballi; but where a Deſendant appears on a Writ not void, 92 
but voidable only, as for the want of an Addition, Cc. it was once © 1 Rol. Ab. 


holden, That he could not be committed, nor declared againſt in cuſto- an 
dia Mareſchalli; but ought to be diſcharged.- But tlie contrary hereto ;,; 695. 
ſeems to be now ſettled in the Caſe of Reeves f againſt Trundal, who, *Cro. Bl. | 

opera! in the Court on a Writ of Appeal of Death demanded ef „Pilcbe, ; 


= Gaorg. * 


7" LO . Of 1 : N 
Us Cifebe- of the Writ, and pleaded in Abatement the want of an Addition; and 


3 thereupon the Court abated the Wrir, and ſuffered him to be arraigned | 


Mich. 9 by" Bitt-in roftmtio-Mareſchalttr And furety this cannot dur ſeem more 


Anne. reaſonable than to ſuffer a Priſoner under ſo heavy an Accuſation, to 
5 which he is ſtill liable, large without a Trial; neither do I find 
any reaſon given why. idee. appearing\.on 2 veidable e ſhould 

hae a greater Advantage than on a void one. 
Keilw. 152, Seck. 5. Secondly, It is alſp holden, That an Appeal may be * 1 
b. pl. 4. menced before Juſtices in Eyte, Which, as I ſuppoſe, muſt be intended 
of an Appeal by Bill, for aan all Writs of Appeal muſt be returnable 


in the 8 Bench. , 
7 i tos om th Pcb 


+ Inft. 418, of the Statuse of — 2. Ch. 29. Thar Bills of-Appcak may be 
4% ceommencecd and determined before Juſtices, ſpecially aſſigned, in ipeciat 
Caſes, and for certain Cauſes/ito hear and determine them to 1147, 

* Bro, Ap2 Seck. 7. Fourthly, It is certain, That Commiſſioners of Gaol-deli- 
pea}, 11,19, very may receive a Bill of Appeal againſt any Priſoner of the Gaol 
Dyer, 201, which they are authoriled c deliver. Alſ it is ge bolden That 
pl. 67. they may receive ſuch a Bill againſt a Perſon who has been let tn Bak 


$.P.C. 6 + by.them, but nor againſt one who has been let to Mainpriſe. And it 


H. f. e. og hath been refolved;,” Thar if part of the Accomplices ta the'ſame Felany 
be in the Friſon which ſuch Juſtices are to deliver, and the / ochets be 
not in it, the Juſtices ſhalt receive an Appeal againſt; zhem all, which 

after the Trial of thoſe that are in the Priſon, ſhall be removed into 
the King's Bench, where the others ſhall be proceeded again! But 
theſe three laſt Points, having been already more largely confitlered, 
Chap. 6. Sect. 5. 1 ſhall "_ the Reader to what is there laid concern 
ing them. S 
Salt. 8. Fiftluy. u * to follow, "ſeeks the i if the Starwers 
which have been generally: conſtrued to authorize Juſtices of Ae to 


Vide Supra, deliver Gaols without any-/ ſpecial Commiſſion of * rs that 


3 28, 29, they may receive Bills of N58 in the ſame manner a8 Commiſſionets 
Dy. 99. pl. of 8 ma. 2 
62. Seck. 9. Sixthly, It ſcems to be ballern in Fiexherbert's, Abridgmens,Þ 


b Coro. 9 


Vide 8 C. That denne Nee have Power to receive Appeals by Vertue of 34 
6. Letter A Ed. 3. 1. which enacts, That they thall hear and determine all manner 
1 4 af Felonies and Treſpaſſes in the fame County, &c. But there is much 
x H 4 19. greater Authority © for the contrary Opinion; and the Caſe in the #Zegre 
3 Book, in the Abridgment whereof che ſaid: Opinion of Fita berbent is 
wg ApPe?l, inſinuated, is miſtaken, for that it makes na manner of mention 
4 44 Ed. 3. of Juſtices of Peace, but only of Juſtices of Gaal · delivery; to which 
4+ pl 57; may be added, Thar the abqve-mentiened Statute af 34 Ed. 3. 1. which 
veal, 11. empowers Juſtices of Peace to hear and detetmine Felonies, Cr. is ex- 
— That they ſhall. have Power fa ta do at the King's Suit, which 
muſt be either taken to en che Sir: of the ds e to lignify: 1* 
* See Ch. 9. tle or nothing. 
Gs 39.4% Seer. 10. Seventhly, Ie 1s, certain, That an Appeal may be com · 
See Ch, 9. menced © by Bill, before the Sheriff and Coroner, and removed f from 
+ 4%, them into the King's Bench, by Certionari, as hath been more ear 
1860. new, Chap. 5. = big 
S. P. C. 65,29. GSett. 11. Eighthly, i ſeems ro vl anc 3 That 25 — * 
6 Inft. 74.2. the Courſe of the Civib Law, in Nature of a Bill of Appeal by the 
Vide io, Common Law, * be ſued — the Conſtable and Marſhal jor: ſome 
Sc, 28. 3 | Felonies 


ap. 23. Oo n 457 
keene done out of the Realm, in relation whereunto: it is enacted by 
£49) 14. as followerh, For many great Inconveniencies and Miſchiefs that 
haus happened ly many Appeals made within the Realms bifore this time, it: 
I ordained from henceforth, 7 hat all Appeals to be made of things . done withis 
ile Realm, ſhall he tried and determined by the good Laws of the Realm: Aud 
hat all Appeals to be made of things done out of the Realm, - ſhall be tried anil 
eve gh before 1ht Conſtabie and Marſhal of England for the time being. 
Seck. 12. In the Conſtruction of this Statute, it ſeenis to like been - 
, ® Thar if any of the King's Subjects kill any other of his Sub Mind + 
— in any foreign Realm, the Wife, or Heir of The I Deceaſed: m 15 i Inſt 74. 2, 
have an Appeal of his Death, before the Conſtable: and Marſhal, who 6 2 2. 
ſhall proceed according to the Civil: > Law; and give Sentence by the | +19%: 55. 
Teſtimony of Witneſſes, or Combat: From whence it follows, © That 39:. 
no ſuch Sentence can corrupt the Blood of the Appellee, for chat ſuch Soph. 4: 
Cotruption can only be cauſed) by a Judgment by coutſe of the Common 57 — 
Law. Alſo it ſeems to be clear, That no ſuch: Appeal can be proſe- dict. 1. 
cuted before the Marſhal alone without a Conſtable. —_ K 1 
See 13. Ic bath been holden, © That if a Man die in England, of 5. 4d Cher 


7 


8. P. C 65. 


a Wound given him in a foreign Realm, he may be afhwalod by the of his Book 


intent of this Statute, before the Conſtable and. Marſhal, for that it a8 3 my 
certain, That he cannot be cried by the Common Law; and it cannot * See Ch. 7 
be thought the meaning of the Statute in reſtraining the. Civil Law; in BE 8. Let 
Caſes within the Conuſance of the Common, to reſtrain it alſo in Caſe; ro hs 


which the Common Law hid nothing to do with, and which were pro- 5 KY 


py cogniſable by the Civil Law, and by-thit only; for che on] end | an . 
* uch a Conſttuction would be 90 cauſe a Failute of Juſtice. | #3 : 11 . 4 b. 
Seck. 14. It is farther enacted by the ſaid Statute of 1 H. 4. 14. That B 4. Ch. 31. 

no Appeals be fruminheu-farth mule} or i. any wiſe parſurd in Palins, in . 


_ time to come. 


10 1 ct 10 $7, 8 T7 11467 ir 0 


Appeals conſilerd, as 10 the latter of them, are of two kinds, 0 


2. „Ertel a to 2 F . 1208 Dil | 


9 or * . 1 Þ$ « * 

4 2 1 * 1 15 " : : , 0 
ES 3 

th. E wt 1 


Sen 15. And arte f f:thols's not -C 2 ent; whotiaf hot were A. x Flats Lib. 4 
ciently ſeveral Kinds“ as Appeals de pact, de flagis, and de Impriſonamento, cap. 4j. 
as well os Appeals of Mabem; but the former uf thoſe having been out e 
of uſe, and turned to Actions of Treſpaſs, for: theſe, many hundred 1 
Years, I ſhall only conſider the Nature of an Appeal of Maylem; for ** 126. 
the berter Underſtanding whereof, [ {hall endeavour to new, | 

I, of what 3 it tins” . 180 N 

2. What ought to-be the form of the Writ, Bill, aud. Declaration 

3. What Defence may be made by the App ellee. | IH 0 
4. How the Mayhem thall be tried, and — the Trial | ſhall be per 


remptory. 


3 


Set. 16. As to the fiſt, Poine, vic. of ive Mo W an Appeal | 

lies; I ſhall take it for granted, That notwithſtanding every f Hurt * See B. f. 

whatſoever done to a Man's Body, whereby he is leſs able in Fighting, Ch. 44 

may perhaps, properly enough, in a large Senſe, be called a Mayhem, , . 1s 

and e will unh ule a ak accaſiot'd it to the Payment H Hob. 12 2 
| 0 


bog, 74 
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Fitz. Treſ- 


2 13 Hl. 7. 
14. pl. 5. 


Of Appeals. 


els it were accompanied with ſome evil Intention in the Perſon: who 


cauſed it; for ſurely the Law, in requiring that the Word Felony be 


made uſe of in every ſuch Appeal, (as will be more fully ſhewn under the 


next Point) cannot imply leſs chan that the Fact muſt be attended with 


ſome odious Circumſtances. Yer it ſeems clear, That if a Man ſtriking 


at another with ſuch an evil Intent, as would ſubject him to an Appeal 


v» Bro. Ap- 


peal, 157. 
13 H. 7. 14. 
i 


SeeB. r. Ch. 
31. SeQ. 41. 


© x Inſt. 126. 
"Ye 


of Mayhem, if the Perſon ſtruck at ſhould be maimed, ſhall happen to 


miſs him, and ſtrike a third Perſon, and maim him, he is liable b to an 
hem at his Suit, whether he had any kind of Ill-will a. 


Appeal of May 
gainſt him or not. TO 
As to the ſecond Point, vis. What ought. ro be the Form of the Writ, 

Bill, and Declaration, I ſhall only take Notice in this Place, 


Se. 17. Firſt, That the Word Maybeminvit © js ſo neceſſary in every 
ſuch Writ, Bill, or Declaration, that it can be ſupplied by no other 


Word of the like Senſe, nor by any Circumlocution whatſoever. 


d 1 Inſt. 127. 
5 
Bro. Appeal, 


72, 86, 143. 
e See B. 1. 


I. 
- I Inft, 127. a 
Pulton 17. a. 
f 41 Aſſ. 16. 


40 All. 9. 


paſs, 199. 
Coron, 11, 


- Ba. - 


S. P. C. 44. 
Letter F. 
Contra 
Bro. Appeal, 


"7 
Bro. Appeal, 
60. 8 
Fitz. Coron. 
110. 


8 Coke En- 


tries, 50,51. 


Raſtel's En- 


tries, 45, 46. 


3: 
Fitz. Ley, 36. 


Se. 18. Secondly, That in every ſuch Writ, Bill, or Declaration, 


the Mayhem muſt d be laid to have been done Felonice, and yet the De- 


fendant is not at this Day ſubject to the loſs of Member from ſuch an 
Appeal, as anciently e he was, in which reſpect the Law ſeems to have 
required the uſe of the Word Felonice. 5 . 


Seck. 19. Thirdly, f That it is in the Election of the Plaintiff to | 
declare againſt him who actually gave the Wound, as the Principal Of- 


fender, and againſt thoſe who abetted him, as Acceſſories; or elſe to 
declare againſt them all as Principals. . 


* 


Seck. 20. Fourthly, That if a Man bring a Writ of Appeal of Mg 


bem, and count of Battery, he abates the Writ, becauſe the Writ ſup- 


poſes no Battery, and therefore is not purſued by ſuch a Declaration 
as it ought to be. But for other Particulars relating to the Form of 
Appeals, I ſhall refer the Reader to the Books & of Entries. * 
Sect. 21. As to the third Point, viz. What Defence may be made 
by the Appellee; being able to find little or nothing Particular concern- 


ing Pleas in Abatement by ſuch an Appellee, I ſhall refer the Reader 


for that Matter, to what is ſaid concerning Pleas in Abatement of Ap- 


peals in general, in the latter part of this Chapter, and only take no- 


1 


tice in this Place of the following Particulars. 


1. Where a Recovery in another Action may be pleaded iu Bar of 


an Appeal of Mayhem. 


2. Where and in what Manner ſen Aſſault demeſne, and other Matters 
of the like Nature may be ſo pleaded. 1 


3. Whether an Arbitrament, or an Accord with Satisfaction, may be 


ſo pleaded. 
4. What kind of Releaſe may be fo pleaded. 


J. Where a Nonluit in a former Action. 
6. Thar h the Appellee cannot wage his Law. 


Seck. 22. As to the firſt of theſe Particulars, viz. Where a Reco- 
very in another Action may be pleaded in Bar of an Appeal of Mayhem; 
4 ET 


Ic 


Book. II. 


of Damages, in an Action of Treſpaſe by the Party grieved, Whether 
it were malicious, or happened through Accident ot Miſadventure; 
E an Appeal of Mayhem cannot be maintained for any ſuch Hurt, un-- 


Chap. 23. f Appeals. 159 
It ſeems clear, That notwichſtanding a Recovery * in an Appeal of May» * 22 Aff. pl. 
blem cannot be pleaded in Bar of an Action of Treſpaſs for the Battery Pi Co. 
with which the Mayhem was accompanied, becauſe b in ſuch an Appeal 110, 182. 
the Mayhem only is conſidered diſtin from the Battery; yer © a Reco- + Go. $3: 
very in an Action of Treſpaſs, for an Aſſault, Battery, and Wounding; ? Bro. Ap. 
may be pleaded in Bar of an Appeal of Mayhew, appearing by proper pea, 60. 
Averments to be brought for the ſame Treſpaſs; for it ſhall be intended 15 4 
that the Jury in giving Damages for the Wounding, included the Maim, 11 
and no Man ſhall be liable to double Vexation for one and the ſame thing ; +3 AT pl 3. 
et 4 in ſuch a Caſe if the Appellee ſhall make it appear, by a ſpecial « : Leon. 
1338 that the Maim hath been occaſioned ſince the Verdict in the 318, 319 
Action of Treſpaſs, by ſome ſubſequent Mortification, Dryneſs, or ſhrinx- 
ing of the Part, by reaſon of the Wound, perhaps he may avoid ſuch 
Plea by ſuch ſpecial Matter; but the Court will not intend it unleſs ir 
be ſpecially ſhewn. PC EO RT ey OS TONE 
Sec. 23. As to the ſecond Particular, vis. Where, and in what man- 
ner ſon Aſſault demeſne, and other Matters of the like Nature, may be 
pleaded in Bar of an Appeal of Mayhem; It ſeems clear, that it is a Pa 
good Plea in Bar of ſuch an Appeal, That © the Plaintiff firſt aſſaulted « , Rol. Ab. 
the Defendant, and would have beaten and killed him, unleſs he had 547. letter F. 
defended himſelf againſt him, &c. Or that f che Plaintiff firſt aſſaulted 2 _— 
the Defendant, who fled from Place to Place, till he was reduced to af: Rat. Ab. 
neceſſity of Fighting, &c. And in ſome Books 8 it ſeems to be holden 94” > rag 
in general, That 1 Aſſault demeſne may be pleaded in Bar of any ſuch pf 21. 
Appeal without any ſuch ſpecial Circumſtances in favour of the Defen- See B. 1. Ch. 
dant: Yet how far a trifling Aſſault may juſtify a grievous Mayhem, as nt * 
the cutting off of a Leg, or Hand, &c. unleſs it happened accidentally pi. i. 1 
in the Scuffle, without any barbarous Intention, may well deſerve to be 41 Aff pl. 21. 
conſidered. However h it ſeems clear, That if the Maim in the Decla- 142. _ 
ration be laid in 4. and the Defendant juſtify the ſame Maim, by reaſon 1 Keb. 921. 
of an Aſſault made upon him by the Plaintiff in B. he needs not tra- 1 f 
verſe the maiming of * Plaintiff in 4. or in any other Place, for it is . © 
apparent, that the ſame Maim could not be given but in one and the Bro. Viſne, 
ſame Place, and therefore being juſtified in any one Place it is well an- }* Ta 
ſwered. Alſo it ſeems i clear, That a Man cannot juſtify the maiming verſ, 173. 
another in the Defence of his Poſſeſſions, but only in the Defence of his hg Ab. 
Perſon, Allo it is certain, k That a Defendant cannot give in Evidence! uff. ; 16 
on the general Iſſue, that the Plaintiff firſt aſſaulted him, but muſt ſpe- * Toft. 252, 
cially plead it. 1 3 3533 | So, 


Sed. 24. As to the third Particular, viz. Where an Arbittement, or 1 1 11 275 
Accord with Satisfaction, may be pleaded in Bar of an Appeal of May- * 4 
hem, it clearly ſeems to be admitted in the Pleadings, ! in ſome Books, 
and is ſaid ® to have been adjudged in a Roll, not printed, That not- Fitz. Coro. 
withſtanding every ſuch Appeal muſt ſuppoſe the Fact to have been 93 , 
done feloniouſly, yet inaſmuch as at this Day it ſubjects not the Appel- = g 60.78 b. 
lee to the Loſs of Member, but only to Damages, &c.. as an Action of 
Treſpaſs doth it may be well barred either by an Atbittament, or an 
Accord witu Satisfaction execute. 5 

Sect. 25. As to the fourth Particular, vis. What kind of Releaſe 
may be pleaded in Bar of an Appeal of Miuyhem; There can be no 
doubt, but that in a Releaſe of all manner of Appeals, u or a Releaſe of, EP 
all manner of Actions, or a Releaſe of all manner of Demands, ® might Fr er. 
always be pleaded in Bar of ſuch an Appeal; and that a Releaſe of all * Littleton, 


manner 8. 508. 


160 


1 Iuſt. 288 


Day, becauſe the Appellant hal 


manner of Actions 7 perſonal wy alſo be pleaded in Bar of it at this 
l 


recover in it nothing but Damages; 


but while it ſubjected the Appellee tö the Toſs of Meihber, it ſeents que- 
ſtionable, whether it could be batred by a Releaſe of Actions petſbnal, 


becauſe it ſeems to have been then eſteemed an Actiott of a higher Nature, 


and not properly to have cbme under the Notion df a perſonal Action. 


v3 Aff pf 
39. 


IInſt. 139 a 
Fitz. Coron. 
214. 


© 43 Aſſ. pl. 


= 39. 
Bro. Appeal, 
198. 


4 Bro. Ap- 
ous 60. 
Fitz. Coron. 
$105; 189. © 
, Vide Supra, 
SeQ. 22. 
Bro. Ap- 


Seck. 26. As to the fifth Particular, viz. Where a Nonſuit in 2 fot- 
mer Action may be pleaded in Bar of an Appeal of Mayhem ; It ſeems 


clear, b That à Notiſuit in any ſuch Appeal, after the Plaintiff hath ap- 
peared to it, may be pleaded in Bar of any other. Alſo © it ſeems to 
have been adjudged, That it may alſo be pleaded in Bat of an Action of 


Treſpaſs brought for the ſame Maim, and alſo for the Battery with Which 
it was accompanied; yet howſbever the Law may ſtand in relation to 
this matter; if ſuch Action be brought for the Battery only, without 
mentioning the Mayhem, I ſee not how it can be barred by ſuch a Non- 
ſuit, becauſe it is generally holden, That in an Appeal of Mabem no 
Conſideration 4 can be had of the Battery, but only of the Mayhem; 
and if ſo, it ſeems ſtrange, that a Nonſuit in ſuch an Appeal ſhould bar 


an Ackion of a different Nature, brought for a Matter which the Appeal \ 


had nothing to do with. However © ir ſeems clear, That a Nonfuic in 
an Action of Treſpaſs is no Bar of an Appeal of Mayhem. Alſo I rake 
it for granted, That a Nonſuit in an Appeal of Mayhzm, before the Plain- 
tiff hath appeared to ir, is not f a Bar of any other Appeal, or Action, 


* becauſe the Writ, for what appears to the contrary, might be purchaſed 


by a Stranger, in the Name of the Plaintiff. 


578. letter F. 


Seck. 27. As to the fourth Point, vis. How the chem ſhall be tried, 
and where the Trial ſhall be peremptory; There s is no doubt but that 
if rhe Defendant put it in iſſue whether the Plaintiff were maimed or 


not, and pray that the Part which was hurt be viewed by the Court, 
in order to have it adjudged on ſuch View, whether there be any May- 


hem or not, the Court may take a View of the Parr, and on fuch View 


determine the Matter ; or if thete remain a doubt upon the View, may 


h 28 All. pl. 


4 

Raſtal's En- 

tries, 46. pl. 
6 


27. 5 
E 22 Aſſ. pl. 


H. 7. 33. pl 


h award a Writ to the Sheriff to retutn ſome able Phyſicians and Surge- 
ons, for the better Information of the Court. But it ſeems, That the 
Court cannot proceed to ſuch a Trial by their View, unleſs the Defen- 
dant pray it: And in ſuch Caſe it ſeems, i That they are not bound to 


try it in ſuch Manner, but may order a Trial by a Jury, at which it is 
. _ faid, * That they may, if rhey think fit, order that the Jury ſhall have 
a view of the Wound: And becauſe the Court hath ſuch a diſcteriona- 
ty Power in relation to ſuch View, it has been reſolved, ! That the Plain- 


riff in the Appeal muſt appear in proper Perfon, and not by Attorney, 


becauſe that would pur the View out of the Power of the Court. And 


it ſeems to be agreed, n That an Adjudication made upon ſuch View; 
is peremptory and concluſive to each Party. 3 _ 

Sect. 28. It ſeems to be holden, That the Defendant, in an Appeal 
of Maim, may in ſome Caſes wage Bartel; but J find no Inſtance in 


which Battel hath been actually waged in ſuch an Appeal. 


Secondly, Of Capital Appeals there are two kinds, 


1. Of Treaſon. 
2. Of Felony. 


4 0 „ 5 Sec. 


— — 


. Of Appeals. 5 161 
Seck. 29. And firſt of Appeals of Treaſon, which, as it is ſaid. 

2 might be ſued anciently not only before the Parliament, but alſo be- Iaſt. 13a 

fore other Courts of Common Law, as well as before the Conſtable 173 ee 

and Marſhal, and were determinable by Battel, Verdict, or otherwiſe, Flets Lib. 1. 

according to the Courſe of the ſeveral Courts before which they were Chi 5 

commenced. But it is certain, That ſuch Appeals before the Parliament La ; 

are taken away by 1 H. 4. 14. ſet forth more ar large in the fourteenth Contra 

Seclion of this Chapter, But l do not ſee any reaſon why Appeals of 5” Appt... 

Treaſon, done in the Realm, before other Courts of Common Law. 

which had before Juriſdiction thereof, ſhould be conſtrued to be taken 

away by that Starute, which by ordzining, That Appeals of Things done 

within the Realm, ſhall be tried and determined by the good Laws of the Realm, 

cannot be intended to reſtrain any Appeal determinable wholly by thoſe _ 

Laws, as all the Appeals before the Courts of Common Law ſcem al- 

ways to have been. However, ſince there has been no Inſtance of 

any ſuch Appeal, before any Court of Common Law, either ſince the 

making of the ſaid Statute, nor for many Years before, the Law rela- 

ting to ſuch Appeals ſeems wholly obſolete at this Day. But as for 4 laſt. 124. 

Appeals before the Conſtable and Marſhal, of Treaſons done out of H. P. C. 180. 

the Realm, it ſeems clear, That the Law in relation to them is ſtill in #07799: 

Force, as it always hath been; for the ſaid Statute of 1 HF. 4. 14. by 

ordaining, That Appeals of Things done out of the Realm, ſhall be tried and 

determined before the Conſtable and Marſhal, ſeems clearly rather to affirm 

than weaken their Juriſdiction in relation to ſuch Treaſons. Allo it hath 

been adjudged, that the Statutes which ordain, 1 hat Treaſons done our 

of the Realm ſhall be tried in the King's Bench, &c. do not take away 

the Juriſdiction of the Conſtable and Marſhal, in relation to Appeals of 

ſuch Treaſons, as hath been more fully ſhewn Chap. 4. Sect. 9. And £ 

agreeably hereto, an Appeal of Treaſon, ſuppoſed to have been commit- ond 

ted beyond Sea, was actually commenced in the ſeventh Year of the Vol , 

Reign of King Charles the Firſt, by Donald Lord Rea, againſt David Ram: from fol. 112. 

ſey, Eſq; before the Conſtable and Marſhal, who, for want of ſufficient *2 128. | 

Proof to clear the Truth of the Accuſation, actually awarded, That a 

Duel ſhould be fought between the ſaid Appellant and Appellee, for the 

final Determination of the Matter. | Me 


Of Appeals of Felony there are four principal kinds, 


1. Of Death. 
2. Of Larceny. 
3- Of Rape. 
4. Of Arſon. 


But before I examine the Nature of each of theſe in Particutar, I = 
ſhall premiſe ſome Things in general concerning what Perſons are capa» oO 467. 
ble of bringing them, as e | HO. pl 646. 

FO 8 1 . ME 4 | H. P.C. 183, 

Sect. 30, Firſt, That b the Infancy, Old Age, or other Imbecillity of . 
the Plaintiff, is no good Objection againſt his bringing an Appeal, tho? S. P. C. 60. 
it take from the Defendant the benefit of waging Battel, and in that gare 
reſpect put him in a worſe Condition than he would be in if the Appeal Books under 
were brought by a Perſon capable of fighting ; for inaſmuch as the De- ory 
fendant has proper means for his Acquittal, by putting himſelf upon a 3. 2 öl. 36 
EG x Ss © | 1 | Trial 41Afl. pl. 14 ; 


* , Appeal, Book II. 


Trial by his Country, and the Imbecillicy of the Plaintiff is wholly ow- 
* :7H.3. ing to the Act of God, and no ways leſſens che Injury complained of 
Keile. 10. by him, it is not regſonable he ſhould ſuffer any Diſadvantage from it. 
N pl. 66. And agrecably hereto it ſeems to have been ſettled d of late times, con- 
1 II P Cop, trary to the numerous Authotities b in the old Books, That the Parol 
. Smith and ſpall not demur in an Appeal for the Nonage of the Plaintiff. | Yer it 
4 Bowen, is certain, © That an Infant muſt proſecute ſuch Suit by a Guardian; 
1 — and it is ſaid, d That he ſhall be nonſuited for the Non · appearance of 
3 ; 2 Ini, 320. ſuch Guardian, upon Demand, at any Day whereon he is demandable, 
32 All. pl. notwithſtanding an Allegation that he was not able to come by reaſon 


Dyer 137. o Sickneſs, or other ſuch like Excuſe, And there © is a Cafe wherein 
t 
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iy Pl. 24. je Court refuſed to inlarge the Day of ſuch Guardian's Appearance 
i = go +94 upon a Surmiſe of his Sickneſs, But notwithſtanding the Guardian be 


” Aff. pl. ſo neceſſary in the Proſecution of ſuch a Suit, yet if the Infant come in- 
. and ſay he will relinquiſh it, and yet the Guardian will pro- 
pl.4 © ſecute it; the Court may, f in Diſcretion, diſcharge ſuch Guardian, and 
Bro. Appez!, aſſign another, for it is nor reaſonable that an Infant be bound to con- 


* Frags tinue a Suit againſt his Will, which demands nothing but Revenge, 
8 and will be chargeable to him. 9 0 5 1 5 


21 Ya pl + Sect. 31. Secondly, 8 That a Woman may ſue any other Appeal 
bl. 2. except that of the Death of an Anceſtor; for that the Statute of Magna 


21 Ed, 3- 23. Charta, 34. which ordains, That no Man ſball be impriſoned om the Appeal of 
22 1 g. 4 Waman, for the Death of any one but her own Husband, reſtrains not any 


11, pl. 25. Other Appeal whatſoever. _ TY 90 
Ney 88. Sect. 32. Thirdly, That an Ideot, h or Perſon born Deaf and Dumb, 
: Now 6. or one attainted i of Treaſon or Felony, or but outlawed k in a Perſo- 
Latch 173. nal Action (ſo long as ſuch Attainder or Outlawry continue in force) 


* 7 Rol. Abr. cannot bring any Appeal whatſoever. 


288. D. 


Styles 456. | OE. 5 
Vice Salk. And now. I am more particularly to conſider the Nature of an Appeal 
1 14 of Death in particular, for the better underſtanding whereof, I ſhall 
25 b. examine the following Points. 4 
2 Inſt. 6 8. 1 8 | | 


Fitz, Coron- _— 5 | 
It z. COron I. Within what time it muſt be brought. 


357. 
5 FP. C. 6. 2. In what County. 


11 p. C. 14. 3. By whom. | 
5 H. p. C. | 02m | THEO | e 
183. Sed?, 33. As to the firſt Point, viz. Within what time an Appeal 


3 of Death muſt be brought, it is enacted by the Statute of Gloceſter, Ch. 
ll ii Aſ.pl. 9. That an Appeal (Which from the Purport of the whole Statute hath been 
1 £17 Aff. pl. conſtrued ! ro be meant only of an Appeal of Death) ſhall ſtand in effect, 
=... 26, and ſhall not be abated for default of freſh Suit, if the Party ſhall. ſue within 
18 27 Appel, the Tear m and the Day after the Deed done, And it hath been holden, * 
Bits Las: That The e ons a of lags Ars Dag — to — — = — 
TY, 47. ime of the Waund which occaſioned. the Death; and not the 
1 G 52 Time of the Death; and this Opinion ſeems ſomewhat to be favour'd 
Infra. Se&. by the Letter of the Statute, which is, That the Party ſhall ſue within 
4 "W A the Year and Day after the Deed done, but no Deed! is done at the 
veal, 15, time of the Death, but at the time of the Wound; yet the contrary 
22 Ed. 4. 39. Opinion is ſettled ? to be Law, and is certainly moſt agreeable to the 
5 p. c. 6j Intent of the Statute, the plain Import whereof ſeems to be, That the 
LenerA. Appellant ſhall not be adjudged to have made default of freſh Suit, 
755 1b unleſs he have been negligent a Year and a Day; but negligent he could 
3 laſt. . © 2 2 not 


1 35 as. Eo 


not be as to the bringing an Appeal beſore the Party was actually dead, 

bochuſe till then no Appeal lay. And agteeably hereto it ſeems alſo to 

be ſerried, ; That if 2 Perſon become Acceſſory after the Death, by 26 AT pl. 
receiving the Offender, an Appeal lies againſt him, at any time within 57, 
the Year and Day after ſuch Receipt, becauſe till then the Appellant . P. C. . 
could not poſſibly be guilty of any Negligence as to the bringing of Letter B. 

an Appeal againſt the Receiver. Alſo if an Appeal had been abared * Inſt. 320. 
by the Demiſe of the King, before 1 Ed. 6. Ch. 7. (by which this Miſ- 


chief is provided againſt) it ſeems Þ clear, That the Appellant might * 2 H. 7. 10. 


have ſued a Re- attachment againſt the Appellee, within the Year and pl. 5 1 
Day after ſuch Demiſe, for that he was in no default, and otherwiſe pea, s Fn 
would have been without remedy.  _ Pal ee — 1oEd. 4. 13. 
Seck. 34. Ir ſeems, That the Year and Day in any of the Caſes a- Pitz. re... 
boye-mentioned, are to be computed from the beginning of the Day, tachment, 8. 
on which the Death, or Receipt, Cc. happened, and not from the pre-? Co. 30. 
ciſe Minute, or Hour, , becauſe regularly the Law makes no Fraction of a =; 
Day; and therefore © if the Party dye at any time the firſt Day of Fa- « Vides Co. r 
nary, the Year ſhall end the firſt Day of Januar) following. Co. Lit. 130. 
Sed. 35. As to the ſecond Point, .vi/z. In what County an Appeal 8 * 
of Death muſt be brought; I ſhall take ir for granted, That it is a lo- 3 Inſt. 53. 
cal d Action, and conſequently cannot be brought in a foreign County. * 18 * 3 
But if a Perſon happen to dye in one County of a Wound received in . PC. 53. 
another, it is ſaid, © That the Appellant had, by the Common Law, P . 
his Election to bring his Appeal in either County, and that in every _ gg 
ſuch Caſe the Trial ought f to be at the Bar, and by a Jury returned 2 Dyer, 38. 
from the Body of each of thoſe Counties. Bur fince the making of 2 Pl. 50, &c. 
& 3 Ed. 6. 24. by which it is enacted, That in ſuch Caſes, the Party to pl. 4. 
whom Appeal of Murder ſhall be given bythe Law, may commente, take, and ſue 
Appeal of Murder in the ſame County where the Perſon feloniouſly ſtricken, or * "Cade! 
poiſoned, ſhall die, &c. 1 take it for granted, That ſuch an Appeal, in 59, 6. 
the County wherein the Party died, may be tried by a Jury of ſuch Br Fhe Pres 
County without the joinder of any other. 414 7 4 
| | l "ep . ems contrary, 
I ſhall not in this Place examine in what County Acceſſories to Mur- ly 46. 
der are to be appealed or tried, but ſhall refer the Conſideration thereof : 3 H.7. 12. 
to the Chapter concerning the Arraignment of the Principal and Ac- RE: 1 


ceſſory. | 5 f „ . 


As to the third point, vi. By whom an Appeal of Death is to be 
brought, I ſhall endeavour to ſhew, 100 


1. Where it may be brought by a Wife. 
2. Where by an Heir. | 


x. As to an Appeal by a Wiſe, the following Particulars ſeem molt Sec. 39. 


obſervable. 1 
h 2 Iuſt. 68. 


28 Ed. 3. gr. 


Seck. 36. Firſt, She muſt be able to prove, not only that ſhe was pl. 4. 
wholly innocent herſelf of the Death complained of, but alſs' that ſhe 45 Ed. 3, 15 
was the Lawful Wife of the Deceaſed, at the time of his Death; for it a. 


ſeems to be cleatly ſettled, h That N'unyurs atcouple in loial matrimonie is © b.. 
a good Plea in ſuch an Appeal, and triabie by the Biſhop's Certificate, 5; . © 59- 

who, if the Marriage were unlawful, by reaſon of a Precontract, or II. P. C. 187. 
| | Conſan- * Inſt. 33. b. 


R 07 Appeal, = 403 


Dy. 46. pl.8. 


Vide Infra. 


. 


Ca +29 


1 7 5 Lib. 5 may are an 168521 of — oath. of het: > bod . 
cn 3 PC's inter fest i & non aliter. By which Words, inter brachia -ſu! Bd, 
" 58. . Sir Edward Cale, b it is to be underſtood, That the 
1 Tag: 68 aa lawfully in poſſeſſi jon at his Death; and if this bende = | 
1 hem, thus much at leaſt ſeems to follow; That if rhe Husband were 


155 .C. pt. a from the Wife at his Death, though by a voidable Senrencs; 
41. ſhe cannot maintain an Appeal. Vet it is generally holden, That a 
| 35 Hs. 57. Wiſe who hath eloped from her Hus band may have an 4 2 of his 


- Bro. Appesl, Death, as ſhall be more fully ſnewn in the next Section. . 
131. — forge © ſeems to underſtand the import of the expreſſion” 
geln. 2 tioned to be this, That the Wife ought to have had the Deceaſed in 
bt 3" her. View, and to have been: preſent at his Death, which is moſt cer 


7 Co. Cal- + tainly not neceſſary at this Day. But finding little more ſaid concerns 
7 8 ing this Matter in any other Modern Book, 1 922 leave the e Con- 
8. . c. 39. fideration thereof to others. 
: SY See. 37. Secondly, In e Caſes a Wining: may have. an A 8 
P Bro. Ap. of the Death of her Husband, where ſhe cannot claim Dower of his 
peal, 17. Lands, as where the Husband was attainted d of High Treaſon 
5. P. 6. 39.0 at the time of his Death; for after the Atrainder he was {till her Huſ⸗ 
Contra band as much as * and e it is the Loſs of her Husband which is 
5 > E.“ the Cauſe of the Appeal. Alſo where a Woman elopes from her Huſ- 
787. band, it is ſaid; Thar ſhe may have an Appeal f of his Death, though not 
S. P. C.59. a writ of Dower; for by the Common Law ſhe might have had both; 


enz B. VB i and. the Statute of Weſtminſter 2. Ch. 34. which rakes from her the later, 


20 H. 6. 43. b leaves the other as before. e 

my agel. Se. 38. Thirdly. If ſuch Auel * another 8 eher 
al: before, or pending the Appeal, ſhe puts 8 an end to it for ever; for, 
48.b, _ being given her only from a regard to her Widowhood, it cannot bur. 
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13 Apo, ceaſe when that determines, and being once barred, it is barred: for ever. 
con. 21 E. 4. And on this ground it ſeems alſo to be certain, h That if ſhe marry” 
A * * after Judgment in Appeal, ſhe cannot pray Execution. However it 
1 8 the ſeems clear, That in ſuch a Caſe the Appellee ſhall not i be diſcharged 
cired, without the King's Pardon: But I do not find it ſettled: k what ought 
45 9 to be done with the Appellee in ſuch a Caſe. But thus much ſeems to 
3 Inſt, 209. be certain, That the King cannot proceed againſt him by way of In- 
> a dictment, becauſe he is attainted already; and therefore ic may proba» 
pl. . bly be argued, That the Court may award Execution againſt him, 


8 H. 4. 22. either ex Offcio, or at leaſt at the demand of the King, for otherwiſe he 
rt would fave his Life by reaſon of the Attainder by Which he is 11 


itz. Scire 
facias, 14. TO loſe it. 


38 H. 6. 13. 
3 Secondly, as to che Appeal of Death by an Heir, the following part 
S. P. C. 166. +... culars ſeem moſt remarkable. f 
NE Sed, 2 Firſt, If the deceaſed had a Wife ar The time of his Death, 
27 b. 3. and ſuch Wife were wholly innocent of it, ſhe ! only, and not the 
pl. Wo 2 Heir, hath a Right to the Appeal, and whether ſhe bring one or whol- 
H P. C. 181, ly neglect it, and though ſhe dye or marry within the Year and Day, 
＋ F co. E the Heir cannot bring an Appeal; and the reaſon hereof, according to 
20, 1 6. 43. Keilmey, m is this, Thar the Apes wing. once out of the Blood, that ; 
m Reilw. 120, 1 
pl. 65. : | | 5 
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the Robber, as ll be mote Fully thewn in the nert Section, But it 3 7 1 _ 
— L eleur, That no one can mzintain ſuch an Appeal! who has the #1 ä 
« Charge of Goods without a — as a Butler or 'Cook, who 1 LY ____. ms 
by Ky vow Houſe have the Charge of my Goods, for that in loch a 27 H. 3. 14. 1 
Caſt he whole Polſon, as well 3s the a pert 


tare Property, ain the Ju bac Lib. T2 1] 8 
ment of Law always continues in me. Allo it Is certain, That a Vi A _— 


. Yairi eanet e have an Appeal of Larceny agaiuſt his Lord, for any of bee B. x. Ch. = 
his Goods taken by the Lord, becauſe h the Lord by ſeizing them makes HY G5 6. a 1 
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of Death or of Rape agginſt his Lord. | Alle it Kems clearer this'k Bay, Keil 75 
Thar auy Tenant, who is not a Villain, may" have at's poal of Lacey? Le. tis; 
again his Lord. | l 1 „ $.'cap. 28. 
See. 45. Secondly There is no 8 thak he Weng 7 which pep tn 
ſuch an App brought,” were ieee done to the Perfon of the T 19 5 
Appellant 3 me if a Scrvant be robbed of the 'Maſter's Goods in his Bro: ard 
Cuſtody, che Miſter 1 may bring the Appeal as well as the Servant, 2 
and in fuch Caſe he Who firſt comtmences it till p event'® the other. 4. 
Alfo if one be robbed of Goods! wherein another 43! joint jointly intereſted No Appeal, 
wich Him, and die, the Survivor en may bring un "Allo if 1 be 7 Inf. 108. 1 1 
robded by 4. bo aftetwards is robbed of the ſume-Goods by B. it is Sce B. f. ch. _—_ 
- ſaid,” That I may have an Appeal of I agent . Lende 4. rc 9 
-claihiing 0 Property, but taking the Goods meerly as a Felon, had, in 18. 
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I 06:1. ig tel he brought :: There is no doubt, but that, like-a N, © Appeals, 
Vi 3 it as oel Action, and muſt be brought i bt the 4 
oro lohy complained of was done. Vet if ſone tob me in: the County of A. 
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Ann Sed. and aſterwarqs carry my Goods into the County of B. TI have. "4 


B * 5 Election d either to bring an Appeal of Robbery in the County: s of 2 . 


pl. 53. or an Appeal of e County of. B. becauſe the Fo 
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Vet he ſhall pe appealed. faritbe Robbery in the 
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1 Ch. 33. it may be ſued at any time, as wel l afrer as wichin t 

Shar che Statute of Glaceſter, 
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neceſſarily. require ot Suits Ie-ſ-fully. appears ta do ſo by almoſt! : ., +67 
all the Boobs é relating to this; Matter, that it any ndediels to cit: ge 'F' FS 
Aughors ies co prove it . 430. eine wanted. YU wel 105 1083. : gig hen | ie fe — 2 
Seck. 31. As to thi Send Hatticular, u. W f beeſicemed a a che de iT 
freſn Surg It ems to haue eee 5 That to) make 4 8 . 6 
freſn — ght to have raiſed a kius and Cr ry wi alles, 5 Gor 
venient 
it ſcems to be. ſettled, © Thar if the Party have been guiley of no r irc, + 
Neglect, but have- uſedall-reaſ6nable Care, and Diligence in qui: 2 Rich 3 16. 
after, purſuing, apd apprehending the Falon, he ought" to be allowed Bro. Br 
to have made ſufficient froſh Suit, whether any Hue and Cry were levied Sui 5 
or not, and whether ſuch Offender were eee of . Fur: pl 7 4 4+ dr 
ſuit, or without any Aſſiſtance from it. ; 8 0 62, 
Seth. 52. As ta the third Particular, vir. By: akin adi. whac: ken, 
manner, ſuch freſh Suit ſhall be inquired and adjudged; It ſeems, 4 Thar ay . 
it is uſual and proper to make ſych Inquiry by the ſame Jury that tries , £ 
the pri Matter; and it is certain, That upon the finding af the freſi; 5 * 175 bo; 
Suit by ſuch Jury, the Caurt may award a Neſtitution did, in ſuch s St 0. 166. 
Caſes wherein the Appellec is candemned- withaùt any Trial, as where: Life? . 
he is convicted by his own Confeſſion, ar outlawed, or ſtands mute, cg. yz? tt - 
it ſeems, That 4 Gaurt may make ſuch I uiry by any Inqueſt of 7 H. 4. 
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Office, and perhaps is not ahſolutel/ neceſſary, bur required chiefly for! 1 Ps 0 : 
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the Satisfaction of the Conſcience of the Judges, in a matter which, if > HAM 92 
they think far, they may, by the Pur port of ſome Authorities, 8 examine 3 pe 8 ws 
themſelves, as they generally may (according ta ſame 'Þ;Qpinians) any Let 2 46 
matters whatioever: inquirabſe by an Inqueſt of Office, eſpecially i 1 ir & 6. 4 ; 
the Parties. intereſted in the thing in queſtion be willing that chez. ſnould -x Fi . uy 
do ſo: And agrecably hereto it is holden, in the beſt Authors, æ That =_ A al 
the judging of freſh Suit lies in the Diſcretion of the Court z” and thert: f the 1255 
is a Cale I herein a Writ of Neſtitution of the Goods Koln was ind Raſtal's 
ally awarded, without making any 1 2. of che freſh duit; but in b Shoe 
the, Book wherein this Calc is reported, it is made a Query,: hebel ſuch s s Vide itz. 
Inquiry ought not to be made at the Return of ſuch Writ. BY Fry | 

delt. 5g. As > the fourth Particular, vr. How. far the Appeal © * 4. 
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0 1 1 That a9 che Appellane chuld cl Gin be met o a 
2 44 Ed. 3. Reſtitution, unleſs * the Appellee Were attainted at his Suit; and chere · 
Fe, fore, I Teveral-Appeals were commenced againſt the ſame Rerſen, by 
= #93 318, ſeveral Plaintiffs, _ the Appellee were attainted at the Suit of one of 
319. them, no b other could have 4 Neſtitution, becauſe che Appellee e being 
* 5 once attaiutad, could not be aſterwards attainted again: But d ic ſeems tobe 
. P. C. 165, ſettled at this Day, That chers is ae that the Appe | 
Lerter D.166 tainted at the Suit of the Appellant 5: and therefore ini che "above men- 
tioned, after ſuch. Attaindet at the Suit of one Appellant, it ſhall: be 
N ? Vide infra, inquired by an Toqueſt of- (dimce.  W ier. the Appellee were gui 
melo ab. the Facts complained of in the other Appeals, and made freſh Suit, 
ing Judg- and upon ſuch matter found by ſuch Inqueſt, a Reſtitucion ſhall be 
en, awarded, &. Alſo;*:if an Appellee. die in Priſon, it ſeems, That the 
; 1. b like inquiry Ihall be made b y laqueſt of Office, and thereupon à Re- 
78.5. G. 166 ſtiturion awarded, G. Aad f if an Appelle be outlawed, or have 
he, & 3. the Benefit of bis Clergy before Conviction, or ſtand mute, or challenge 
irz. Coron. peremptotily above twenty Jurors, or break from Priſon, perhaps a Re- 
61, 194,379, ſtiturion ſhall be awarded upon ſuch an Inqueſt's finding the freſh Suit, 
* Coro, without any farther Inquiry whether the Appellee: were guilty or not; 
becauſe, by refuſing to take his Trial, he tacitly ſeems to admit him- 
Forſeirgre, ſelf Guilty. Alſo if one n In Appeal againſt* two, whereof one is 
SP. C. 166 attainted, and the other a yet 8 it — he: ſhall have a Re- 
e ſtitution. But h if both t 27 had been acquitted, it ſeems, 
2 ales That the Appellant ſhould never have his Goods again, though: it were 
18.  _expreſsly. found that they were his Goods, but he thall forfeir them to 
* 11 the King for his falſe Appeal. But Qsære if this ought not to be under- | 
pl 3x. ſtood of ſuch Goods only i as were nee e to the King's Ute, as 
8 H. 4. 1. having been waived, GC õ . 
Ks. 12, Self. 54. As to the fiſh W wiz. Whether the . | 
kitz. Coron. Title to ſuch. Reſtitution, ſhall be preferred to any ſi ubſequent Title 
Gl 306, gained in the Goods; It ſeems clear, That the Appellant's Title to ſuch 
8 5. C16 NN 16; ſhall not k be barred by any Seiſure of ſuch Goods, as be- 
2 Leon. 108 ing Waifs, or Eſtrays, or the Goods of Felons, &c. nor | even by a 
bc & Sale of them, bond fide, made in Market overt, &c. And by the like 
67 368 reaſon it is certain, That the Proſecutor of an Indictment, - 21 H. 8. 
705 80 , IT, ſet forth more at large in the next Section, ſhall not be barred of Uo: 
See 45. Pf his Reſtitution by any ſuch Seiſure, or Sale, G. 
5 Co. 110.2 Seck. 55. As to the ſixth Particular, vis. Whether Si ſhall ag a 
Si 1 Reſtitution of the Goods ſtoln, upon any other Proſecution beſides 
3 Inſt. 227, that of Appeal; It ſeems to be clearly. agreed, ® That by the Common 
S.P.C. 186 Law it could not be had upon any other Proſecution whatſoever: But 
5 Ea Ne to remedy this Inconvenience, it is enacted by 21 H. 8. 11. That if am 
Pr Felon or Felons, do rob, or take away any Money, Goods or Cattels, from amy of 
cling, 3” the King's Subje@s, from their Perſons or otherwiſe, pg this Realm, and 
a thereof the ſaid Felon or Felons be indifted, and after arraigned o F the wid Fe- 
Books cited Jony, and found guilty thereof, or otherwiſe. 23 by reaſon. of. ie nee i- 
* ven by the Party G robbed, or Owner of the ſaid Money, Goods or Cattels, or 
ley, 64, 65- by any other by their Procurement; that then the Party — robbed, or Onntr, 
who 348 all be reſtored to his' ſaid Money, Goods and Cattels; and that as. well the 
Coron It, Juſtices of Gaok-delivery, as other Juſtices, afore whom any ſuch Felon or Fr. 
* 13 al, 24+ ! Keling, 34, ue Popham; 84. 1 m . 1. 
Fits. Coden. 6, jt. 8.5 x 66, Noh n Lone A” Hr. C on, Laa, N 25 
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Geil, : war therw iſe e, 51 rihſon of weiths oh n _ . 
4 their Procurement,” have Pr, 
by" the 2 Ac i u „ r fo yoke 2 of Reſtitution for” the fa 
Jamey, Goods und Chattels, in lite manner a though any ſuch Felon vr Flint 
pere attainted at "tht" Suit of iße Party in App. 1 5 W 
Sed. 56. Sir William Staiindford, a in his Conſtruction of this Seatuil t N 8. P. C. by : 
ſeems to incline to an Opinion, That the Party may have a Reſtitutin 
by vertue of it without making any freſh Suit ; and this. ſeems 1 ro be 2. 
ble to Practice, and t | 
which ſeems to require no more in order to intitle the barer to 2 Ne. | 
ſtitution, then that the lndicter be found Guilty, or otherwiſe atrainred.” 
by his Evidence, &c; Yer if it ſhall Ry appear to the Court, That. 
Farty hath been guilty of a grofs Negk@'in proſecuting the Offen- 
a it may reaſonably - be argued, Thar he is not intitled to a Reſtitu- 
tion; for the latter part of the Statute, by ordaining, That Writs of 
Reſtirution ſhall be awarded as though the Felon had been attainted in 
an Appeal, ſeems to impl Dx That it is a ſufficient Favour, within the In- 
tention of the Makers of the Statute, to the Proſecutor of an Indict- 
ment, to give him a like Remedy for a Reſtitution of his Goods vm = 
Common Law gave to the Plaintiff in an Appeal; but ir is cetrain, d * Supra Se. 
That the Plaintiff in an Appeal, who appears to have been guilty 'of 12 * __ 
ſuch a Negled, cannot demand a Reſtitution by the Common . 
And the Conſtruction I would contend for will appear the more reaſona- 
ble, if it be conſidered, that it hardly can be imagined to be the Inten · 
tion of che Makers of the Statute, to give the Party a greater Benefit 
from à Conviction grounded on his own Evidence, as a Conviction on | 
an Indictment may be, 8 5 from a Conviction on the Evidence of o- 
thers, as a Conviction in A peal muſt be. However if it ſhall appear 
to the Court, upon the Evi ence at the Trial, or otherwiſe, That the 
Party has been reafotably diligent in proſccuring the Offence, I readily 
grant, That the Juſtices may, if they think fit, in their Diſcretion award 
à Reſtitution, without making any Inquiry concerning the freſh Suit: 
but this ſeems to be no more than they may alſo do in Appeal, if they | 
think tit, as I have already more fully endeavoured to ew in Secti- 
on ©: | 
Set. 57. As ro the ſerenth Particular, vis, Whether there ſhall be I 
a Reſtitution to any Goods not mentioned in the Appeal; There is no © Fitz. 8 
doubt, but that if a Man be robbed of ſeveral Goods by the Tame Per- 5. C. 18. 4. 
ſon, either at the ſame or different times, and ſuch Goods be ſeiſed as; Taft. 227. 
Waifs, &c. and afterwards the Party, in his Appeal for the Robbery, 5 e 4 
mention ſome of thoſe Goods only, and omit the reſt, and the Appel * F. 
lee be convicted, c. the Appellant ſhall be reſtored to ſuch of the = 
Goods only as were mentioned in the Appeal, and the reſt ſhall be 
_ confiſcated, not only in reſpect of that Favour which the Law preſumes 
that the A llant beareth to. the Felon, in making the Charge againſt 
him eaſier than it ought ro have been, which might poſſibly have gi» 
ven him an Opportunity to have eſcaped, but alſo becauſe, às ir ſeem- _ 
eth, the Reſtitution ought regularly ro be grounded on the Record 
of the Appeal, and by that no othe Goods can appear to have been 
ſtoln than what are mentioned in it: But whether an Appellant, who vide "TRE 
had, before bis Appeal brought, lawfully regained the Poſſeſſion of his Sed. 49,& 
Goods ſtoln, ſhall forfeir to the King fuch of them as he leaves out oo 
of his Appeal, doth neither GONE te from the principal a Caſe * Fitz. Coo. 
concern» - 
* 


/ 


8 — = — 
_ , Jr” * 80 - , 
— * + > a "ey 
- 
4 2 - 5 
— Po: wit a b — 
bs ee O * 9 N 9 2 q 


15 «Vis Fi. Dan A 
Do. Re Wberein che Appellant, ſhall qecover things - Which, 1 were, waither. 1 


* Property, 34 b the : ſtoln, or exclianges. 


Ilnſt. 123 


oc Appeal. ft her Husband, as one married 4 fate only. 


S. F. C. 67, the tatute of Weſtminſter 1. 13. by which the Offence of Rape 


im * 


ning. this matter; nor 1 os the oaks; tbavecited,. 5 a 
10 to ichn on ide. Authoriry. of. it. But thers is Tae 5 


Ri l 13 28 
hin . thing, 'befara.tha. 


4 | 
* 


tution, 22. from 


„310. 
Þ Nov. 2-8. Appeal bro and the Money taken en the Sale, e. wing: wen in 
12 * ha 4 Far to rhe. King's, Uſe, . in which, Cale-thoy:. 1. 
. * delivered.co he) Appellage, on the Conviction af the, A 
: _ they were neyer in his lion before; for * appears. Obe in ng) * 
ner of fault, and there is „ reaſon that he 1 . 


d . be e fe f 
ſes the Law is the ſame at this Day: in relation to a R 
force of ee _ of * 1. ge the 5 "© HOO 


dictment: vie 101691 vir 1 | 


057 1351307 01181 % 101 012 - 
And ene of Rag, fr he ein mand 1 
tl 2 ing of the N | GER Tg conligder,..1 ogg R 37 


1 tes tin: 


05 e 1-3 10051 560 


k SLE 4 n 74 £7 +: | 
8 "By whom; and. in what manner i it may y be troughs, | % 07) e 
2. In what County. mk Fx 1 Sog walk nou) 

; 7 Within what eme. od * ee e Na il 0617 5 
8 51 110 


ler, e 58. As 00 che i hee 5, hy — 28 in whas dachte 
Fier, Lib, 1. an Appeal of Rape may be brought; Ix ſeems, 4. Thar by che Common 
cip. aß. Sec. Law, it might be brought by any Woman wha had been raviſhed. 2 
1 r ſuch Perſon raviſhed wers the Nief ü 


2 Inft. 180. gainſt the Raviſher, whether 
See Book 1 rhe Raviſher, or a Free Waman, and whether. ſhe were 2, Virgin, Wife, 


1 he: " Fidow ;. neither f do I find that ſhe could be barred of her Appeal 
Contra ar the Common Law, for conſenting. after. the Rape, to the Raviſher, 
2 Juſt, 433, as ſhe may 8 be at this Day, by |; of the Statutes. of Web mipſter a. 
© Littleton, 34. & 6 Ric 2. 6. But it ems, That a Woman lawfully married, can 
Sect. 190. neither h by the Common Law, nor by force of any Statute, 1 60 ch 

. 


7 Coron. a ta 
jure, Per. S may Yo #3 
S.P.C. 98. -* 59. But howſoever the Common Law mig hr ſtand in relarioh 


f Vide Bra 
Ri * Appeals of Rape, it ſeems, That they were * taken away by 
Was ke 
148. Teer duced to a Treſpaſs only, and conſequently puniſhable only 1-1 an Acti⸗ 
8 Vide 2 Inft. on, or Indictment of Treſpaſs : But 2 Appeals of Rape were 
feen Ba iven again by the Statute of We ſtminſter.2, 34. by which it is enacted, 
60, br. 590 hat if a Man from thencgforth do raviſh 4 Waman married, Maid, or atler, 
5 H. 4 21. where ſhe did nat conſent,. neither before nur Ster, he [hall have Judgment. of 


p H. 4 14. Life and Member. And likewiſe where, a Man raviſheth. a 1 married, 
. P. C. 96. Lady, Damuſeh, or other, with Force, although ſhe conſent after, he ſhall have 


1 ſuch Juqgment #5. before is ſaid „ le be altainted at the: King's Suit, «va tone 

Set. 190. the King ſtall have the Suit. 

2 Inſt. 155, | Se. 60. . It ſeems to beſo clear, 1 That this Statute inplicdly ser 

deb ior cg an Appeal to the Woman who def not conſent to the Raviſhes, chat 

Firz. Utta. it ſeems needleſs to endeavour to prove at; but it is obſervable, æ That 

gary, Ser the Statute does not teſlore the old Common Law in relation to ugh 
Appeals, as 1 ould have gone if it had n repealed che aboxe · mer 


169. 
4 Vide . 950 of 1 abel 1.4 3ei-byt makes. a. ae 5 5 in lation 10 them 
; bt 3 7h * 4; $4220 — Mi $02 11 18 14 * 118219 1. 1711 4105 p £24 F \ aſp 


* 
\ : k 1 
89 : . 4 
2 F N * 
> . 
| A 


hence it follows, \Thatill Appeals een is D Holt : 
ontelud. — Statuti, 0 {013 * Ar u. N e at 
- 184. 6. lr ii farther enacted by G Rich. 2 6. in the follow 
Wonds; Af ainf::tbe: Offenders a Haw 
Noblemen, and other Women in ewety 5 
ing r, e and much more th were wont: It 'yu dun vl 
 flabliſbed, 'That. whereſorver, and 9 | Ladiei," Davy lers, inf other 
Women for 1 betaviſhed, and ati ſuch: Rape do :onſent20 furl Raviſherss © 
That us; well the Raviſhers: as they that he raviſbed;; and every of them,” be from _ 
 thenceforth diſabled; and by the fame | Deed be wnabhke? ti have or chullenge all n- 
heritance, Dower, or joint Peoffment after the Death of their FHuchands am. 
ceſtars: And tnt incontinently in this Cuſe, the next i the: Blied of thoſe Ra 
vijſber r, or of theni that be raviſhed, o whom. ſuch! Inheritance;\ Dower,” 
Feoffment -ought to te vert. remain, or fall after the Death of tb RA 
. Gris he yg re Tinte 3, that 1 After the” TY 
R iſher, r ber tba i raviſhed,' and their Agne, and Land. 


pt Iuherizance, Dower, ur font Feoffmint, and the 
hold in Stat he of . And that the Haas. 


e 


e Is. 
35 w 


raft Lad, dnl the eee e, 

f ih Reale it rheſe L Dis ays: Mei 4. Yi 1 e 

A N y 
. 


It 


ſacli Women, ro I 10d £7 £ 
have Hushands, or if they have. no Huhands in Liſe, that. chen the Hubers, 
or other next h oheir B. have. from thexceforth [ther Suit th [purſae, 24 2 : 5 7 
2 againſt » the, ſame Offenders and Raviſhers in this Behalf, 255 "0 laue then 
ref convict of Life, anid of: Member, although: the ſome” Women raw e 
47 do.conſent to the ſaid Raviſhers: And thr: Defendant in this Caf 
not be received to wage Battel, but the Tab. of "the: Mater ſhall be tried by 
qhifition of the. Countrey. Saving | always foam) Lid the" Wing, and 15561 ad 5 125 
Lorgs of, the Raum, al their Bſcheats of the ſaid 223 23 We... 
be there 4 05 1. dine en e 


"a * 
12 10 * 1 w y. ho: l 


er 1 229 en ADE a7 31 i A 
n 1540 , 8 3 8 8 11351 2 ee 2097 25 £1 * TY | 13 125 
(Confirution of chis Statue He following Point have beer 
1411.00 eng: 35 201 | 


pgs i: A 922 1 NI 1918 100 bl * 
% ? 


„ ws* 


* As, 
— 


9 * * 
Ik 
OC 


uv, EY $ 7 a ' 8 
pr. ae p94. W 


. 


. 
"+" 
gs 


: 2. 4 2 : 18 ; „ Ln F | 
. 22 4 > *'7 'E ; 14 10 Ck £46 g 115 11 201. 20051314 1 23 10 3 3 43s 


15 


_ Ip 
1 e Fir, 1 Thar b in an ppeal brod de ape ir by a Hugh! and 9 52 | 
md Fitz. Coron; 


* the Rape of his Wiſe, it is * Plea; That hs Appellant 
Woman raviſhed:were never lawfolly married, which: ſhall be tried wy —_—— 
the Biſhop's. Certificate, who, if the Marriage were unlawful by tcaſon ment b. 


of were Cr. ought A betifte againſt the Appellant; 5101 519405 11 H 4. 14. 


Sch 63. Secondly, Thap there is no neceſſity to alledge, N e A | 


the Woman did::conſent to the Raviſher, in a Count which Fehetſes the 8. F. C96. 
Statute, and eoncludes chat the Rape was agaitiſh the Form of it; which _ 8 
implies, MO the Woman conſenred, en Hot en een 05 86 , 202. 5 
Sect \ Thirdly, That 4 if 4 Woma h hath hither Husband Plc, 
1 be raviſbed by her next of N , and con | at 0 ons th Ua 436 
next, of Kin to-theRaviſher: ſhall have the A p on hol Se 
Sec, 65. N Thar e Mhoſoever happens at the time he next 
Heir to che Perſon {o zaviſhed, and conſenting, Sc. ſhalk have the 
Appeal, and alſo Inter f into the Lands of the Ferſon raviſhed; ahd' te- 
tain them againſt any: other who ſhall aſterwards happen 
poſt facto to 8 aud therefore where: a Woman hayidg Iſſue Lor | 
only a: Daughter, conſehts 4 4 Raviſher, and the Daughter enters, and Ed. 4 — 
en a Sen is barn to ſuch Woman, the Daughter: ſhall-vetainiths Lands; 1 Ce 95. 
oo ſhe; took them by Vertue|of 4 Tirle given by tlie Statute er 98, 1374 


4 firſt vaſted-fn. den as ien ad bene dis in ah Alkeeſtor, 1 oy 1 


; ex, Aſize 


$ - "1 


Wy 1 


— 
- 


&. 39, 40 
"SP, 61. 


46.3 
by mattet - Sh 5 1450 


oP 


= 

# 

* 
1 8 


S C ² m vw ei. vo. 


AI 


** * 
. 


rg * SE * 8 FIR ppm n 4 
py © Ces = oY 


is 


4 
* * x * 4 . 
* 2 3 * 5 —_— 8 " y 
— 2 i 2 * 2 * Ro 1 2 83 b Neg N 
— . 2 , * nn ee N Fenn - — 8 5 J 8 1 Fa. + * . e 1 wT ** 2 e u - * 
M — bf _ . * k 4 2 S oy Rs LOS nor On . ri e . ace act 1 . ates: © ; * R 5 2 
. . — — . > . 3 * 4 En, Is DO r e 6 ” : G 2 5 , 2 
2 * * 8 * — * ren D Sn — R . nag * A - bone: my 22 * . we — VET TIT» — A - 8 : A 
(SIS 2 1 { 2 2 fg e tang. ; n . EI 1 ; 5 1 meas Gorman — — 8 & Y : 5 1 4 Z 2 
* — —— 0 4 + — —þ * e 1 , 4 F 2 3 A l J 8 * 8 2 — * s - 5 x >... at. q « 
—— i VPC I reals x3 . 2 S 6. 5 3 i 9 8 . = — — 9 7 LAGS * F a ny” Re . * We we ; N RS. _ 4 5 — 3 ba WEE O ” — I — * 5 r 5 - af 
l —— hs — — r . 1 r oh n vas 5 * 4 — 2 = n 9 —— . 8 Pa K 1 ne R 1 p - 23 De . . 1 . i 3 al Tn 32 12 5 7 — . 2 2 * 9 * 3 = 
© A GH n — r A, = IR” en ics 8 5 * 2 0 2 - s 6 * . 1 r Pp LL re — n 1 — - - 1 7 L — > e * — 8 2 E b 4 rn L , 
— — — & - 2s 2 * red 7 — 2 - #+ . r 3 Mn — . x . þ — " —— 2 oe der- — W * — . ad; 2 n 5 PRs — DEW, 1 i Oh - > = —4 n *. 4 1 > — 
* : THI) pony n — > i 3 r 2 Ek tot Fo 8 © — - - : 2 * 3 8 : — - — — 5 — Wo REES N — * 8 r * . — 2 0 . 0 . 5 1 Tons 4 ans * Wee 
8 2 br. pen! — _ —_——__ —— . 8 y 3 F | — — * ; 8 a 5 - y — — 2 5 = — 7 — - YAN * ' RN; — 5 — 
8 — A, gk þ n l — yY _ A 7 "= _ EIEL ES. — 2 2 ene e — 8 2 5 COR d: e r 2 : 2 r MED - a —— p — : — n Ie 2 © —. — — = ** 4 I * 1 
5 9 N. 2 - « f — 2 — 8 2 - 8 8 5 5 — 2 Gon nt. ba * 8 2 * K J of 3 _ 2 (65D Ws,” vs — Fg - P 2 4 — = — hes — * X 
= Were i nr 1 . — n Ry dT : a -- 2 4 P n rr 4 Nn 33 f — * > gl - 5 1 — wo G "ths OE < 
g - 5 7 G f L 2 _— r * N * \ 2 „ — _ PE 9 ot DYC a 1 - = _ 3 r 5 \ £4 4 — — r — — LK 0 - — = 
l 5 2 . 7 . ä 7m * 0 : ——_— 2 2 = r 22 6 -Þ on 9 8 (WEL 2983 25 — * Ac bo E — — 
of =p — Cu rc Lode" Det . 2; ons rr GEE CI = Fr Bn * & bh rr Y x4 7 « ”- 2 rn — = b 7 — — 7 es 
. Lag tie TIES Loon — — = 2 — 44 EIN Ca 8 - Ba, - * q — A 5 — 
* © * 4 "I WER 2 * 8 2. 8 5 5 
—— — — : r "IC ca] N F 1 3 - _— | 
; 0 - 5 —_—__ — 
5 w_ 2 


* 


8 
7 r 


3 8 / TRE 
8 pee IHR 
8 x « 
8 . 
1 
- 7 » 
— 


oy” 
Tate N 


Y * - G . k 
— — — r * 3 b 
r » Sc . 2 __ ; AD — — — : 3 0 N * 
= - 2-2 _ 2 A — *2 5 * 2 F _— - 
f KD . 3.4 2 — 4 . * ba 
Es — YN > - _—— 8 * _ 8 4 0 vw 2 * - — 2 = - - ” 8: P * * if. SY a . * = 1 
* r * * 2 7 0 * X ay wr at 4 25 5 E. »— - + % .* 8 8 —— «a a . r - * * „ * _ —__— _ 
I Con Fe" „7 li Cue BARRA enen ** * Fu * 5 8 * * = 2 r A - : F _ 
: eb os OO IS — 2 x "2h — 2 
- : 0 LA 
- * * . : 2 
* > - * 7 5 
» - 4 - 8 3 - 0 5 3 
* w ; | - 
3 . F — 4 < 5 
; A SVs « 
| = 


1 „ Ane de det in . ainder | 
——- ho conſents t0'a:Ravidher would: 
_ Woot thy ik the: were. end, hall. eiter and. rerafts her Lands by: Vertue the ; 
5 1 cable, 94 Statute, provided: he be of Kin eo her albeit another Fertan be ncarer; = 
di, Vet it ſeams, That the Petſon ſo imitled con the Lande cannot bens 40 i 
13 Ae, Appeal of Rape where there is anbther neater of Kin; for though the 
e ene Eutry into the Lanils ſeems to intiale ſuck bf .th en 
. Rio, to whemthe Inberimmre would fall afdet the Death uf «the Barry, 
whether they be abſolutely\neareſt or not s pet cho: N 
Appeal ſeetns 10 entend ite. none but the FHluvbe n \or-very 
next of ian No Al 44 Kune Re TM W _ 550 N 5 
5 Geer. eg, kes is. at d 8 the . 
R * tle of the b \che.Lands by Vetror of ie Scatuts, — — * 
uv generel, That he is neut of Blood . whom the Inhetitance 
I fall, fc. without ſewing ſpecially in what männer be is io, ol 
. Long quin- Sec. 68, Serenthly, That it is not & cohcluſive'| Evidence ron prove - 
to, Ed: 4. 59, the. Wortat's:Conſeiit to the Raviſner to ſhew, That hs lived: wich, hin 
12 Hy lame Years.a8his Wife, and had a Child by bim, Kall che dime the Mud 
Congeable, 94 under his Power, and never at her Liberty. PAN) $20) * W ian Ny h 
5 Ed. e. 69, Eighthiy, Tönt d if the Party caviſbed and \confontidyg ro 


* Long 4 


Tpi om. the Raviſner; be undef the Age of twelve: Years, ſhe hall got fol: bet 
364. Din, Lands by the Intent pf the Statute, for chat the. Conlenr bf u Wem 
Abr. 698. under that Age is looked upon as given Werde ee Diſtremon, 


9 699. po therefore is: not regarded'by the Law: | en IR 
Rar n Self, _ Nitichly, That e in ls: brodght —.— Stamme tie 
x Toft. 9. Count r wor not find \any-Reſolution cited to 
2 C 61. maintain this Opinion. It is true indeed, That in the Vent Bock bf x1 
Seer H 6. x H. 4. 13. 14. the Statute is recited in an Appeal grounded on it: But it 
pl. „ is nt there ſaid to be neceſſary to be ſo rocited: neither do / I find a- 
Bro: Ripe, 4 ny Reaſon given why an Appeal may not as well be grounded on this 
*$.P.C. 81, Statute without reciting it, as on the Statute of Weſtminſter 2, 34. as fit 
e q is agreed that it may be: H it be faid, 8: That * Common W gave 
pl-x. the ame Appeal as is given hy the Statute of Weſtranſter 2. ahd tere 
+ , fore here is no need to rey haven a "there never was ſuch an p- 
7.29 . 1» Hul at the Gammon: Law. ven by che Statute of Nich. d. and 

15 s therefore the; grau 4x on — ought xd; recite it it may bo ah. 
bea 1 ſxered, That the laid Seatate of iFPeflanrater Þ docs not revive the old 

. 9 4 7 Lawn relation to ſuch — nh makes a new Law m 26 | 


5 ro thera: that Appeals brought upon it, do 
—4 upon it, as thoſe brought oh» uind Statuts Gf Mek 2. % en 
. F i;8, uh == Neither i does thete appear to be any ſuch Rule; That in Indict- 


wor Eur, ments, or Actions gtounded vn Starutes which give à remedy in Caſes 
. which were no way provi for by Law; rhere a noceſſity to recire 
6 Mod. 145 ſueh Statutes ; and indeed; at boſt "Iv ech bar W to reeite What 
* gu vs 80 a. ” the Gourt 19 bund ex Mau te take Notice of. fte 454 53 61 11511 
15 4 „. c 71. fle to the: ſecond» Point,! us. an Wbar County in App 
175 He 7., 14. of Raps, may be brought; There is hoodeabr;/'bur that this, like: Ae 
Fit ve ther k Appeals, is a local Action, and bonſaquentiy ought ro be brought | 
in the County wherein the: Felony was done. And therefore f a Man 
Bro Appesh rake. 4 Woman: by Free: in one County, ind curry her into noche 
87. 0 6158 there raviſi fea the Appeal | ſhalbbebroughr'only' in che Coinity | 
Ne E, 45 wherein che Rape was comminced; for rhe Taking its che a” | 
3 more 


" ** + 
+'$ 8 an, 


4p 4 . T, * 
* 1 A * ? * * * 


ther ag 'ttuch 


moro than a. Treſpaſs, and needs 0 be FOR a Notice.6f at alli 
| peak of che leer and if ir be, is only looked upon 3s Wi. 
den 74, As to che third. Point, vis." In What Tine an Appeal f 
4 Rape may be brought; It ſeems, That at. this Day ic may be ke "= LO 
in any resſdnable Erice che Jagen Þ whereof lies in the Diſcretion 25 G61, 
91 Court, ſor that at the Common Law thete was no cerrain Time H. P. Ci8s. 
limited for the bringing of 1 it ;--- - and the: Statute of Wim & 1 19. > Vide Supra 
by which the Offence of of Rape was turned into a Treſpaſs, and forty 2 2 
Days limited ſor the Suit of dhe Perſon raviſhed, is tepealed; and che 1 Iaſt. 96. 
Starute of Glovcefter 9. which requires that Appeals be biought within Super- Sch. 
the: Meat and Day, excends only to Appeals of Heath; and the Statute 1 


| of Heinen 2. 34 Which makes Rape a Felony again, limits 0 Time wt 5 


Pu 
2 


* 


for the bringing of it, but leaves it to the Conſtruftion. of Law, which 
ſhall be agreeable to the ancient Malen « N luck Points, herein Is 
the RCA br -.cof> bs os I e 
Sect. 73. And now 1 am come to an Appral "of Arſon 1 Mabe lat: 256 
earbing relating 80 it, ſeeming . * | Books Taree — this Day, 
: 1 ſhall eſe the Reader to the Ot 4 dks 2%; £8." me "Ot" cap. 37 
ITS © E 2217001 Bract. Lib ; ON 


Having thus endeavoured to 3 in . "Sal js may be Cap. 27. 
4 "i and the ſeveral Kinds of them, and examined the Pacticu- 
lars Which ſeemed moſt properly to come under the Conſideration * N 
each Kind, I ſhall now ptoceed to ttamide fome r e on. « 14%. 1 
nen chem, wherein x ball voufider then all rogerher, as 117 Salk-g9,62, 
ITT!!! 30 ron Ananoo af! nn 3 


. Nie Gabe the Appelle Appellee are = app e proper dy 4 


* * . 


va 
"\ 
4p 4 yy" *. 
+» 8 * A * Y 5 — 


* « Fleta, lib. . 


„and where by Anorney,'or Guard Lad eb B04, ee „ 3.13, 
2. How the Appellant oug tecla Ire 17 on egit; 09 26s; a; 10 5 N * 
8 he may be alten 7 * EDT LIE Ht 1 C08 a0 i f 111 
40 For hat Faults t Writ may be battd gil 1 0 7 a [33.608 . 32 Ka- 

3 ies, 
5. What may be pleaded in Bar of an Appeal. 362160 424 or: "AY 


6. Where the Appellant and his Abettors hall render = to FE. N. B. 2K 
che Appolied bor za falſe Appel. zug Lacs . > bog 


Je Mnere the Appoltant is to be fined, 6 ens ee ale dnt 3) on. 10. 

£28; = te” MMU 2 . 7. 39. 

Sell. 74. As to the firſt Point, viz. In what Caſes the Ap llant 7235 Sedt. 

and Appellee are do appear in proper Petſon) and where byd Atebrney, ze. 1 
or Guardian: Ir. deems,» That by the Common Law: neichies'*: Nlaintitf f I 7. 27. 

nor Daſeadant-iai 20h Appeal nwharſbever, ueber o Felony, r Mays fis bs. 

hem, 5 could mate an Attorney, but muſt appehr either — 8 34 


or nh} Perſon, on every Day of Qontinnanve, e * · $9 . 
aan o 3 a8 where the Heſendant being icopvidted in a cf So — 19 55 
elony pray d the Bentfit of his Glergy, andthe Plainciff reply d, rhut P4547 


be had been twice married, in which Caſe he might i be admitted t . 105 


go on with the Suit b y-Attorney, becauſe tic lad nothing more ro do but Vide Fiez. 
to get a Qerridictrs'of —— fromebe Biſhop, which, as it vas & ſaid, en A 
any Stranger .might-procure as well as the Plaintiff, Std Nuss; for ie'ls b 
aid, 4 "Tees none can — Execution but che Plaintiff, and har che ban 139, 
Plaintiff»camorido'ir: but in proper Perſon; from whence" ſeems rea- Ce. 
ſonable to argue, That he oughi, in all other Caſts, as well d carry on a 5 547 
1 Suit in tvs ou But LY ſeems m cs, That after a Defen- 720m 8 
ant is acquitt may appear by Attos e Necovery of his N 
Damages agaiaſt hs Adee or. * . * by 32 7. 1 Ei — 
% | | _ That TH B. 26, N 


13 
. 
= * 2 * 
r 
** * 
l 8 . 


49 . * Ps. 


— — 


— — —— — — 
. ͤ > > > 
FILM oo OTC Shall N 

* . * 


22 — >» a 


— . — 
2 


; 
| 
_ 
3. 
14 
8 N 
HZ 1 
is 7 
. 1 
FL f 
4 + 77 
$ FY 
N 
b 
SP? 112 
$ 4 
7 q 1+. 
. "1 
”. I - 0 
3 "I 
1 
F + : ? 
FF? 
' A p 
41 8 
po, . 
'$ & | 
1 
9 o : 
Y 15 12 
8 PA 
; nA b 5 $I 
þ 14. ' Na 
Fl * v1 
1 7 4 + : 
7 i Y 4." ty 
* 33% i 
"== ? 
7 it = 
_ we 
a x! 1 
3 
1 4439 4 
4 uo 
FU (VOLT 
3 0 
x 
b 34 
4 2 
an ms 
#54 +4; 
3:8 { 
7 
0 t 4 * 
ut 85 
Ft, 4; 
. 4 
+ 14 
. £308 | 
x "3 
1 
q 8 
s vs : 
* 3 ; 
4 18 P41 0 
1 1 41 
* ; 
U 7 
7 * 
4 
'$ "3h 
7 
1 p : 4 I 
_. 
4: 5 
: . * 
_—_— 
3 ; 
+ 1 5 
* Fi 1 
Ve ＋ 
f 4. 5 
t A 
, N $ 
% 64 
_— -: 
> 5 }4 
2 
;: 3X 11 
} * 18 
4 d 1 
i 3 311 
i 4 * 
i * N 
i ot. 
x 
1 . 
{ „ 
bh - g 
1 138 
4 ty 4 
* 5 
| p 
$ 7 £ 
148 4x 
by 5 *2x4 
N 1 
4 bo 3. = 33 
9 8 
Ty | (F380 
+ Ms : 
o ” 4 
x4 +3 
* 
i J 15 
/ N . 
$6 ; 
Lo ug 
by K 
1 4 
1 « 14 
[ ES 19 4 
x * 
1 41. 
[ * „ 
1 1 - 
j T 46: 
- : 
$© AHL 
: 4 
; p AF: 
- . 
1 4 1 
5 7. 
4 {H 
F : [5 
3 n 44% +5 
vl 1515 
N 4 1 
75 19 
f. N 
1 3 
* K 
© ry 
2 Ws 
f » . 
{ bo 
[7 * 2 
- * * 
Ny N * 
{ * 12 > 
j by E 9 
. Pe 4 El 
23 . N 
<A . 
83 FAY 
B £ 
if N 
JS 7 
* 1 + 
T4 4 
1 
27 A 
„ 
3.37 #*. +46] 
+ "3 
4 4 
n 
1 
* 
1 
1 * 
3 
SH 
of 4 
4 
iT 
7 
3 
IP: 
* 145 
N 
* 
1 


— — r % 
by - = Ds - watt dee RD 
"ns A” . — mY df - 


* 2 * . 
n RE 

— << . EI. og 4 

; yy ME > rt TP FT 3 
e x 1 2 n n . , — — OTE ng E. 
e .... ²ĩ˙˖ç„ re Ns | 2 — ehan - : ” 
* 2 oy JF 22 — 8 82 — th ” ww” * >, "oo" * o — 
E : a 7 
* 
. 


bY ZE — 
— * 1 
_ CNET oC - : þ — - EY 
r Ae AG HET inte ent Foal _ CORN ln; * 1 * 
a > . , * — 8 n — 
” K 8 9 . $ * * ge 72 - = 
: ' : A N 


; , , N 
C4 | : 
N N 4 * , : 
a4 | | 
1 
* . 
4 


0 jo Execution of the ſame. 


tries, Firkes 7:14 gry) 1 * Manner ſuch N inuſt uns he WI. 18. 80 
Mort. 


Pes is. becauſe that contains no Charge 


. 1635 
| S. P. C. 78. ate. | e % OP. | uk 8 * 4 Hato 1 
Letter C. 5 * N 2 ba: 6461s av os 


| 97, 216, L 


5 ; Nad 404 4 


ne ee; is ai Appell of un- þ 4 
tel by the camrſe-of "Common Tool” ties! . nth male I . . 
ont, in ibe ſaid Appeals e \they.be peers 10 ihe Pull of the Siding 
But #'if a Defendant or Plaintiff appear and TY fi 
ere they ought not, and the Court receive the Pled and 
* is diſcontinuecd, becauſe 


7 


by Attothey 
:: adjou en the Cauſe, it ſeems. That the 


h monly EEE. 'W „„ = Sr wi) A One 
% 2115 HoIAWId 
Ke "0" ks 1 ? 1 ; 15 3. 


Vn WELD „ VP is. 194, 1324 


in, A tt As to the ſecoi point, vis; In whit 
„ roo 
d$P. TTY 


79. 
c Raſtal's + 77 e 2 4 br: 
Coke's Eu- .. the 


Ro: 5 
4% 4% 3% 


4 


WW 
i 


— 


5 . 
* 


„ 


Appeal 2. How it ought to ſet forth the Subſtance and Manner bf Fad. 
23 How the Circumſtances of Time and ie n ee 
4᷑. Whether one ind the ſame Count ought to be n thoſe who'd 
nos appear as well as ee thoſe who do _ and *galaſt ce As 
r cellories as well as | the "rigcipals. WIS 135 il; | 
Pen as to the (ell i, is 01 10 Pros FOTO the Count in 
muſt purſue the Writ; I ſhall take it for granted, That , 
a Finch of like all other Tur in other Actions, muſt in Subſtance 4 agree with 
Law, 357. the Writ, which ſhall be abated if the Count vary Kom it in any mate - 
rial Point. And therefore in a Common Appeal of Death, if the Appellane 
| declare, That the Appellee traiterouſiy killed the Perſon deceaſed, as he 
+ Bro. TY was going to ſuccour the King in his Wars, the Writ ſhall be abared'© . 
1 of Treaſon. So alſo if the Plaintiff, 
pl. 36. in an Appeal of Mayhem, declares, That the Appellee beat as well as 
21 Ed. 3. as maimed him, the Writ 5 be abated Fe wenn that mentions: not any 0 


Fl 


1 
w 6% ta 


** 


1 As to the 135 Point, vis, ty whe majiner ahi Count in Apf 
Supra Sc. d to ſer forth the Subſtance and Manner' of * 1 ſhall obl 
% 1 ſollowing ee, . . ts 0 


Ha 


; 1 vs 
* : WM 7 Le 8 14 
5 5 14 Th „ 


Seh. me 1. That 1 5 n are 7 at th Fo Fact, * obe 
Rp. .. 1 bay actually does it, and the others abet . encourage him, it is in 
5 8 ofthe Plaintiff; either ro-ſuppole'8 in "bis Declaration, That 

H. 5. 18. every one of them did the Fact, becauſe in ſuch a'Caſe the A& öf one 
pl 3 . is, in the Judgment of the Law, the Act of all; or to ſhew the ſpecial 5 
Lerter B 80 h manner of che Caſe as in Truth it was, and ſer: forth the Fact to have 
Supra Se. been done. only by the Perlon who did it, and the ney: to have been 

19- his Abettors,-&6s. + + i 4 
H.P.C. n. Seck. 37. Il. That no  Periphrofis, + or. Genen b when. 
6 —.— will fupply the want of thoſe Words of Art, which the . hath appro- 
ter of che A. priated for the Deſcription of the Offence ; from whence it follows, That 
MN of an Appeal of Death cannot k amount to a Charge of Murder without 
2 the Word, Murdrauit, let it be never ſo exact and particular in ſetting 


400. 4. dend the Malice and all other nnn of the! "killings neicher l 


Fitz. Coro. N Va : 
7 * q -& i ö bY 5 nt x 
: 4 1 4 4 4 Bu 5 © 


: 
* * 4 


40 Aſſ. 25. ru oh Vet wy er 3's Wo by 47 f. x, 43 a MAT 30 Cole's Eitic 7 
$7, 65. 122 5 Co. dank. = Dy. 261. Pl. 26. Cro Cro o. Jac. O41 alk. 377+ 8 Ed. 4. 26. hour E Jen TIT! | 


x 1 %* 


_ I 
be ſufficiche without the wol Kt; 


| G the word 0 Mt 3/10pr * an p „Eau, . "2 5 
e Orem e 3 1 90 e ee A 5 e 1046. * 
oo Or 0 ce . Ar in every-Appeal of 'Larceny'® might expreſely aps n f 1:4. 
peat e the 'Goods: were that Were ſtoln, aud in ee 50 , 6 
Death k who the:Perſon was that was killed becauſe: orherwiſe it can] dite ment, 6. 
not appear | it the Plaintiff is intitled 0 the =, 'ap_kd yer an Indictment — 4 ad $8 

de morte & cujnſdans ignoti, or for feloniouſſy ſtealing h the Goods ce H. P. C. 20 

is ſufficjent, That the benden injured was under Nee Leck. 


2 « ca ah Ree? Rap 


dam iglloti, is good z; or it is 
the: MES 3 11 . 01. ths SS Ei Nate „ 0 babe 9.40 


ſeems to It 
nfm 8 5 þ hs 


"others 3K 7 15 
pf 1 "OC Vi. 2 17 3 "> 

nr fi We rupuit. Al- 15 el 
ihe font ee e 
Fiche Things 3 . all his G Fitz. 
than to ſhem That the Crim®amolints 5 5 
the r . Orc dr 1 r 
ler to 2 elite 


| tries, 0b. 


—— L Mann ay 1 OT 
Fain. it, and they - ft 1 = —— wy * 
Sos C. web : 


int Ko * to en Cit- 407. 


f | <x * a . — That the 7 | | hy 125 
2 on 0 ng the Appeal moſt in Uſe at . te., 
this Da © improper to et down thele followi r 17 5. 5. 0 94. 
| ae this: — %%%Üͤ/;ͥ́ũ ͤ I' os 3a Tt + 5 n x beter G. 


Sec. 80. J. 2 every ach. Count ou ght to ſet ark in 1 Patt P LA pl. 7 
of the E Wound was given; in which Reſpect, the ſame Cerrainty Pyer 99 fl. 
ſeems ta ba rr Appesls as in Indictments; and thereſore, if che f fn, 5. 

Count ſay only that the Wound was given circa Peltas, it ſeems to be vl. ditement, 9, 
cious, as it hath been reſolved, 4. That an Indictment in the like Manner :2 
uncertain: is, becauſe! it doth not aſcertain the Part wounded, which, for 5 r 

what appears, might have been the Neck, Arm, or Belly; and for: the Letter G. 
like Reaſon ſuch Count: ſeems alſo to be vicious, if it ſay, That the 5 „ 1817 
Wound was in the. Hand, or Leg, or Arm; without * ſhewing whether ic 22 25. b. 
were the right or leſt; neither is ſuch an Uncortainty holpen by laying Moor 46 

N Wouscde with ſufficient Certainty, if there be a general Contluſion 136% M , 

that the Party died of the Wounds above mentioned, Bocauſe the Death 645. b. 

being as much imputed to the Wound that is inſufficiently laid, as to 477 . 

che others, it appears not but that it mi ght be chiefly owing to chat which . 

is inſufficiently laid, and thetefore the Whole is — But it hath 13. 

- en reſolyed, That i it is ſuſficient in an Indictment Death, and thete- g ds a 

ore 10 ems alſo to Leer in an Appeal; to ſnew, a pe the Wound p 0. 1 


8 981K ** 2 i GT I, Vo OD $a 418 1 wh F 2443 10 Aenne - 1 or 88 
192 e, 1 556 Aan Entries, 45; 40 and "$i Bitlis iſ b. $1, 52, $3- 
Ker Raſta Encries, 46, b. 47, de. Coke's Entries, $3, b. 54, ke. Stele u, 3 Joſt 318, 319. 
o. 120, 121, 
1 G. 121, b. " 5 Co. 121 b. , * 2 laſt. 318. ® 1 Co. 47, a, F laſt. 8 N 


0 „ * 1 5 a . þ , f * 
. i — $ I" * : p 4 - . F , 4 
” L 4 x * 4 * : n . vo 
: ; . ; * 
2 ; , : 4 F * 


9. 4 


2 . Sed. gr. II. Such Cour ouphr alſo® 20 Wer che 
0 l but it is Maid; 4 That arcicatly this was not requ 
I'S . 12%, A or run through 

U 


b. 122. 3. 


| Tear. ds Geck. 82. III. It is nor fafe; 8 in any 
1 peͤrruſi, where tlie Fact will bear it 3 and by the Authoriry 


. * . 628. Word per 


Co. Was given in che l ſt * Par & the belly br in g let Pare of ne Side, 
0124. 1 or in the leſt Hand, or in the leſt Army or in chat face / or in the Breaſt, 
ID 95. or in the Belly, or even in che Forepam of the Bddy, in which Caſe the 
Fs Word Body ſhall be underſtood of the Frünk of 575 Body, between the 
= Neck | Fhighs.: And-ic. liath bean xelbived; >: Thar: Where there is 
e ſuch a ſufficieor Certainty, .cbe Addivion-of 2 further uncertaim or unin- 
7. telligible] cciption, will db-no Hurt; av Where a Wotind is laid in f 
parte vntris circa umbelicum, Aci ih which Cue che Aal r thall be 
1 rejected as abundant and Sür pls tha «fp 


Letters C. B. of the Wound, that it may appear to the Court that ic Wid moltal ; 3 
ired + Aud if à Man 


85. 509 b. 


tlie Body, wich à Buller) ar Sword, e ie 


5,5: c. B. ſeerhs © Juſſicient to 2 That the Defeiidanr, with Malice) G. truck 
5 Co. W the Perſon killed in ſuch a Part of his ; Body; 'and gabe him in luch Pert 


Mur tale unlunt penetrans: in & per corpus,” '&c; for'this ſuffitichtly ſhew: 
That the Wound was mortal. Alſo in fome Caſes'ir' is impoſſible 
ſhew the Length and Breath of the Wound; ds where/a Limb is wut off 


« 2168. 38. and f ende it is plaim That in ſuch: Oaſes it cannot be required. 


ſuck Obunt, to omit the Word 
Tebimer 282: Books this cannot be ſd; pplied, 


of: ome h 
in ſuch Caſes; by the Words d, R 
2908 nn tale online, & c. nor by 


bg any che; Ver in O82) wr this Op. 
1 Bulſt. 124. On {ſeems to pe queſtioned; neither do I find given H pu | 
con It ſhould be of fach abhſolute j for it is N 1 
8 and Yet ns pretended in Lens k Cafe, which ſecins th be rhe chief Fountition 
28. of this: Opinion, Thar this is a Word of Arr appropriat ed to 'this Uſe; 
255 but all 8 ſeems there conterided ſor is, That. whete the Death was 
pl. 6. occaſioned by any external N coming under the. Notion of Striking, 
it muſt expreſsly appear, Thar a Stroke was given. Nor does the Law 
admit of a leſs exact Certainty, as to the ſetting forth the Fact, Where 
the Death was occaſioned by 1 Means ab by Poiſon, o&#\ for it 
1 4 Co. 44. b. hath been reſolved, | That an Indictment (which in thib reſpeck ſcvms 
3 Mod. 202. not to differ from ad Appeal) ſerting forth, Thar 7. C. perfiladvd the 
7 Perſon deceaſed to take a certain poiſonous Potion undtt rhe Notion of a 
Medicine, and that the deceaſed, Neſcienb pra uin rum venche' fort in- 
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Cro. El. 866. 
: 28 . ita 205 1 505 1 "a ſmall a 5 thay ping ho. live: in or 
613. pl 6, 7 near it may reaſonably | be. preſumed to have ſome Knowledge of the Per- 
613. pl. 1. ſons living in it, and therefore are eſteemed the moſt proper judges of 
oy " 1 the Facts done within its Limits, as being moſt likely to be proved by 
Co. Lirt.25, Witneſſes, and charged upon Perſons with whoſe. Integrity and Reputati-· 
9 15. on they are beſt acquainted. And upon this Ground it hath been ad- 
618, pl. 1. judged, That a Viſne may come not only from a Town, but from 8. aWard;a | 
621. pl. 21 h Pariſh, Hamlet, i Burgh, Manor, * | Caſtle, I or even from a Foreſt, © 
Is Lit. 125- or other Place known u out of a Town. Alſo it ſeems & clear that when 
m Cro. El. ſoever a Place is generally alledged in Pleading, the Law will intend! it 
nee 26. tobe a Vill unleſs it be mentioned with ſome Addition which ſhews the 
2 Rol. A. contrary; or p be alledged within a City or Vill, in which Caſe it would 
52 1- Pl. 26. be abſurd to take it for a Vill of it ſelf; yet d if in Truth there be no 
* Appes! ſuch Town, nor Hamlet, nor Place known. out of a Town; or t if a Fat 
Vide Co. Lit. alledged in a Foreſt, were done in ſome Vill in the Foreſt not mentioned 
155-9. ae: Record, the Defendant may plead it in Abatement. Alſo, if a 
| pa 125. Fact done in a Vill withia a Pariſh which contains divers Vills, be in 
6 H. . 3. the Count in an Appeal alledged generally in the Pariſh, or r a Fact done 
92 Lite 1g. MA City, which contains divers Pariſhes, be in the Count in an Appeal al 
| © ledged generally in the City, it ſeems © that the Defendant may plead 
2 Inſt 319. ſuch Matter in Abatement, for otherwiſe he could rake no Advantage of 
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come de vicinetu i civitatis, which does not ;exclude the City, but takes 37 36:06 ng 
in the City and its Neighbourhood within its Jutiſdiction, wherher-Gich 4 TI . 
City be within 4 County, b or be a County. of- itſelf; excepting only ef 207 
the City of © London, from whence it ſeems that no Viſne can come, not <p a 
only by Reaſon of the Largeneſs of its Extent, but alſo becauſe it hath un 8 I | 
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hich a Fact alledged in London, Was done, 2a FOTEIOTTA 2101 Torls "Fog che Aw/ 
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bur alſo becauſe it ſhall be * for a Wood in Inhabitants,-and * Sid. 178, 
| rherefore it would: ſtem [inconſiſtent to awaid the-Rerurn of a ury from Tro-Jac-o7 
it. And yet it hath been holden f that a Viſne may come from a Park z 308 0 
alſo it ſeems to be the general Opinion, That a Viſne may come from a Lo. 4 
Foreſt, as hath been more fully ſhewn in the Precedent Section, from Cro. 3 50. 
whenceir may plauſibly be arguedithat it may come as well from ſueh a f. . | 
Mila, ſuppoſing it to be a Wood. Alſo it: dems 8 to be queſtionable Cos STC ; 
whether a Viſne may not come from a Walk in a Foreſt; being alledged 82 Tat a 
as a Place in which a Fact was done; but it ſeems clear that no Vilne © Rel A 61 1 
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Seck. 93. As to the fourth Point, viz. " aus one EE he's add; 2 Lev. 30% 
Count in Appeal / ought: to. be againſt thoſe who do ws, appcar, as well conrra, Sl. 
as againſt rhoſe who do appear, and againſt . ccellories a8 „ , Joy. 5 
well as the Principals. It is ſaid i by Sir Matihen 14. That i in an Ap- Coates x Sid. 
peal againſt A. B. and C. if A. only appear, yet the Plaintiff ought co 325. Dig hs ee 
count againſt them all, by the better . And the like Weng alſo n ; 1 rl 
to be holden by Sir William Stawndforde K and Brook l; yet the Point ad 2 Rol. 4: we 
judged in the Principal = Calewhich ſeems io be che chief Foundation of I 1 Cor. 
theſe Opinions, ſeems to be no more than this, That where an Appellant”: s. P. C. 63. 
hath had Judgment and Execution in one Appeal, he ſhall not aſter- mae fy 
wards have another againſt Perſons not named in the firſt. And all the ons ae 
Precedents that I can find, either in Cote u or Rafal, of Counts in _ m 9 * 11. 
peals, wherein ſome of che Defendants have not appeared, do indeed men- fle? Ge 
tion the Perſons abſent, as well as thoſe: preſent, and ſhew in what Gs * 
Manner they were gullty. yet ate all of them expreſs that the Appellant 1. | 
inſtanter appellat thoſe that appear only; and that he would in like Man- N b. | 
ner appeal thoſe that are ablent, if they were preſent; by which it ſeems 9 Raftal's Eu- 
clearly to be implied, That when they ſhall appear there ſhall be another es 46. Pla. 
Declaration againſt them, and that the preſent” Declaration is eſteemed rt I 55 if x 
only as a Declaration againſt thoſe that do appear. Neither do f find :1..43.15.53. 
any Difference in the Precedents above-mentioned, as to the Form of ſuch! £1 2 3, 54. 
Counts in Relation to this Matter, where the Perſons not appearing are 590467 A. 
Acceſſories, from that wherein they are Principals. But Whether the * Noaſu 
omitting of a Perſon in one Appeal be always a good Bar to the charging ,. roNoafuie 
of him in another, ſhall be conſidered in the following Part of the Chap: Co: Lire.t 39. 
ter, wherein I ſhall treat of the · Natute of Pleas in Bar to Appeals. Win 1 
Sect, 94. As to the third Point, vis. How the Appellant: may be non; E. pl. 2, 4, f. 
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3 bo. Lat. no Fault to give an-Eſquire the Addition of Gentleman; e. fic" ah ber- 
05. Ee J. ANG if Ode © who is uſually known und called by the Surnathe: 4 
. pl. be ſo named in the Appea 
TE 5 * "and not B.-and'the Appellant reply that the Appellees, and at'th 


21 Sid. 40. in every original "Writ e 
be 3 on's' which the Exigent ſhall be awarded, to the Names of the Defendants in ſuch Writs 
Cr. Os = Orginal. Appeals and Indittments, 4 daitions ſhall be made of their Eſtate or De- 
121 E. 4, 5a. gree, or Myſtery, and of the Towns or Hamlets, or Places and Counties, of the 
1 2 Inſt. 37 hich they were or be, or in which they be or were converſant. And if by Pro- 
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Appeal by a wrong Name; che Writ ſhall. be abared * Bitie4s faid's 
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l, and the Appellee plead chat his Name . 


ol the Purchaſe of the Otiginal, was as well known by the Name of B. 

as by the Name of C. and this be confeſſed and found for Him, it "avoids 

he Plea of the Miſnoſmet. And if one Who hath his 'uſyal Abode at B. 
adnd hath been ſomerime ſeen at C. be named of C. in an Appeal, it hath” 

4 1 Sid. 150 been queſtioned d whether this be uch à Fault as will abate the Wfit; 
by pl. 1 becaule ſometimes Appellees may not have any known Dwellingz but ir 


48. 1 . that happen to be the Caſe, ſurely it is ſafeſt to reply it, and cen thee 


* ſeems = little doubt but it may make good the naming of the Party of 


any Place wherein he has at any time been. And if à Place where he 
dwells, and is a Houſe · Keeper, and alſo another Place where he Keeps 
his Wife and Family be well known, it ſeems that the Writ may name him 
of either of ſuch Places, or perhaps of both of them, but is abateable 
unleſs it name him of one of them. 
Seck. 103. As to the third Point, * Where a Writ f Appeal ts 
5 be abated by the Exception or Plea of the Party, for a Deſect in the Ad- 
dition of the Appellant or Appellee, it ſeems that the Common Law in 
: + lat 6 665 no Caſe © requires any other Deſcription of an Appellant or Appellee 
11 H. 4. 40, but by their Name of Baptiſm and Surname; unleſs they be of the Depr 
b. ) of a Knight, f or of ſome higher Dignity ; in which Caſes, whether the 
1 1. 6. 11. Name of Dignity be ancient, or (as ſome ſay 8) of a new Creation, as 


10 1 Bd. 4: 16. that of Baroner, c. it ought to be added to the Name of Baptiſm” and 


pl. 19.4 - Surname ; and if it be of the Degree of Nobility, i it ought h co pply the 


15 2. * ' Place of the Surname. And it ſeems that the Law was i fo cutidus in 


14 F. 6. 14- this Particular, that if a Plaintiff in any Action gained a new Name of 

3 129. Dignity. hanging a Writ, he made it abateable, bur this Inconvenience is 

2 Rol. A. [remedied by 1 Ed. 6. 7. Sect. 3. by which it is enacted, 7 hat if #4 
weſs 


469. Fl. 10. Plaintiff in any Manner of Aa ſhall be made a Duke, Archbiſhop, Margi 
66). Earl, Viſcount, Baron, Biſhop, Ani bt, 
contraLatch. Law depending the ſame Action, that 


2 Inſt. 666, 


uſtice f either Bench, or Serjeant at 
ſuch Action for ſuch Cauſe ſhall not be 


: 1 Ses. abateable or abated. But it hath been holden k that the Dignity of a Ba- 


#32 H 455 ronet is not in this Statute, becauſe there was no ſuch Dignity * at the 


Gong ela & time of the making of it. HITS 
5 ME Seck. 104. To prevent l the lncouvenienoe of tioubling one Pero for 
10 el another, which cannot but oſten happen if there be no other additional 


Ed. 3: Jef. -Deſcription of the Defendanc, it is enacted, by 1 H. 5. Chap. 5. That 
Acbions perſonal, Appeals, and Baud ments, and in 
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ess upon the ſaid Original Writs, Appeals or Indictments, in the which the ſaid 
© > * Additions be omitted, any Outlamries be pronounced, that they be void, fruſtrate 


2 Y: 7 wy and holden for none. And that before tht Owtlawries pronounced, the ſaid Writs 


and Indictments ſhall be abated 1 the en of the _ n the _ 


hog at ſea Haditions be e 3 = 54 of 
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Seck. 105. For the Gn of this; Srncots 3 i Goring; 250 re- 8dn Tir ; 2n 
_ lates to the Subject of this Treariſe; 1:ſhall firſt premiſe, Thar A generally *.: r Sid. 175 
ſuckr Additions in Engliſh are as good as in Latin z and where Wed een 155 nt 
5 Defendants. of e Names and 4 fitz ee ir ** lafeſt m ges 1 


— Aiken _ a Defendant being his Son; the Writ is 0 E- 224 L . 
unleſs it add the Addition of Fuiſie to the other Additions; but where Pl. 11, 
_ the Father is the Defendant, it is {aid that there is no need of the Additi-- 
on of  Eighe, 4 And if the Son be in Cuftodia Mareſchalli, and ſo decla- That; 7 
rec sgainſt, it is (aid that the Count is good without the, Addition of : 

 Poiſhe; "unleſs the Father of the ſame Name and Additions'bealfo: in de fd 
Cuſtody of the Marſhal. And for the better underſtanding of the Na- ay, Np 
ture of the ſeveral Additions required by the . een e 
Half ende your to thew, A DAME, xt een 21 EROS 50 00 J 10 0 85 Td 


1. What is a ſufficient Addition of the Eſtate or Degree, © p 
| 2. What of the Myſt „ 891 978 55 88 lh 234] {7 TO att 35 265 VE 8 | 
3. What of the Town, Bemis Place, ot County, af he belle. 7 #08 fl 

* How the Defect of an Addition may be'ſalved, . T8 IG! © | 25 = - " | 


LY of 

Seck, 106. As to the firſt Particular, v via W n 
Addition of the Eſtate or Degree of the Appelle, 1 hall oblerve; Firſt, 
That is: neceſſary. to ſhew. the preſent-Eſtate or.: Depr pA he belle ee 475 nk e 
e at the Time of the Wei, in which Reſpect his Addition, and *9 d. , bt 
alſo the Addition of the Myſtery. differs | from that of the Place, Fin 11 
which is: a ee ſet nn naming. the Appellee ne of ſuch pt. 33. 
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Set. 105. Secot uſt be expreſſed: in ſuch, A 210 i 619. 

Manner that it may plainly appear; to reſer to the Appellee; for. it _ 

been reſolved, That to name the Appellee Son of 4. of B. Butcher, is LF 

ſufficient, b becauſe Butcher refers to 4. rather than to the Appellee. - 
S 08. Thirdly, That f E Biſhop of an /r iſp L | may be as Lib. 6. cap. 

2 Biſhop 1 * . 5 
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well deſcribed by the Addition of his Biſhoprick, as an 225 
may by the Addition of an Engliſh one; (as it ſeems to be admitted in 
the Year-Book of 21 H. 6. * 4) But it ſeems 8 clear, That no one : Hof 567. 
can be well deſeribed by N of a temporal Dignity in eland, 
or any other Nation beſides our own, becauſe no ſuch, Digaty can gie a 
a Man a higher Title here than that of Eſc quire, nee ig vhs 
Se; 109. Fourthly; That the Degree 45 0 Swjeans Þ bac Law is a good Lib. & Ch. 
Addition, from whence it may teaſonably be acgued, ned Degree an 
either Univerſity is alſo a good Addition, eee * 175 Edward ? 17 50 2 
Coke; without Queſtion; yet this is made a Query by Th oah, and it is re 
holden in the Lear; BoOkR of 35 H. 6, 55, and need by. l Eg Edward Ch. 15. = 


Coke-in the very Place abovecired, That a. Docbor in Di ee . e 


| the — of Clerk, which, ſeems not eaſily, reconcileable wich the 


pidios that the Degree of a Doctor is a Additiog; for if it were, F * w 


why ſhould not the Writ be n ae for having the; Addigog of Clerk © : 
inſteddvof, it, copgragy.' 0: rhe allowed. Rule e other Lars chat the r 
moſt worthy Addition is to be uſed _ 0 
of chem, 2 5 665, 


Heck. 110. Fiſchly; That Generoſus m or iger, 5 dre A0 
good Sie wick Fae ene Degree df Wa; Gemereſe? for that of Bio, Ad at 
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Bro, Additi- 1 Dee! peg Wor an; and Wi- 
Eſtate and Deg _—_— — — 1 
25 Ae ae P, or a were, . N Wise pf J. S. ate all. I 
71 = Bi, d Degre e 14 
Bro 2 55 a Lis a 
N Lib. 


6. cap. 5 ape er dent, 2 _ Gase n 
Set. 15 all of them coo general and therefote not good A dah 


Firs: Addi- Mages eithes of Madiioe Menn 1+ - 1} bn 55 1 
14 Ed. 4 7. 10 n £02.” As to the og 9 pr vi What is a { af 
2 N 2 ncl des all lawful Arts, Trades and Qcrupativnss, 4 


| Thelos! lib. that if one's 22 — Degted.iof': a Geatleman have divers of ſuch Arts, 
Seck Trades or Occupation, he _P be named nd any; ara 1 Shall! er 
21 H. 4. J. b. deavour to ſhow,” | 


ol ni F.- HINT} 20 oooh i la-no0ibbAn xc "a i 180 h ir IS 
Quere Cro. 1. What Additions of this Kind are dee good: wo | Jos? : 16.08 Wy „ 
5 ak . 1. What are cleatly * ln . els Jo oe Wraps 
we OT 3- What are e e SDIDHA 05 0 13. 0 7 wr . 5 
f Dyer 46. os. > lb Peet 2 6H MOINES 
5 5 70. 108% a "An And felt, eee Kidirions of this Kind eleatly ſdem 
r Sid. 47: to be good "as Husband-mhany1 Merchant, n Broker," Taylor, 9; 3 


b 2 Inſt. 6 Kurd. #4 bs u 
">. 668. maker, 2 Sni A Mill Darpenter, Cook, t Brewer, *-Baker, r 
15 . Butcher'7' Perl Clerk \x/ Mercer 20 Fiſh- Nr 8 ow c School. 
'46.h 1300 Maſter, da Serivener, and ſuch like. ute 91103 ö 983-01 
Aden. 5-5-2. 174. S&ondly, The following! Addiriots of this Kind — 
Addition 85 4. ff 
i 2 Inſt. 668. Ga to be L as Maintainer, ©© Extortioner, Thief, 3 
8 bond, hh. Heretick, ii common Infornier} and Tuch like. 6 
k Bro. Addi: 8 
tion, 44. Thür The ole ng Additions of this Kind —— 
8 as, —_— % [Ut 16 wt | * _ aue e IA 
a re Seck. II. Fir Furtet, w ic the er on ſeems 
Wg. Arr af hr tos an \ beeaule if any : Myſtety be implied in the _ 
9% ff 86, on of it, ir i that ef Busbendey, of whi \ Hurbandri is ——_ 
is 1 The- Addition. Sd o emv21 21 86} 7 7916.0 2084 Ru 10 Roi 2 
baer, h 10 Secondly, >Cliamberlaia, -Buder, and; Pantler, Weta ale. 
* 5 holden U to be inſufficient Additions,” becauſe they denote only a ſpe- 
cou. 4 39. cĩal Kind of Officer, or Servant, ahnd'imply ming ich in che com- 
Hl IO mon Underſtanding of the Words, coes det the Notion'of d M 1 
1758 "7+ And from this Ground it ſdems to flow, chat ngwher Groom 
22 116.715 Page are good Addirions, und yer in ſome an of 80 of? Books they 
3 * „ ſeem ro have been ſo admitted, N ** Mavi. * une 
Bro. Additi- ' Seer, ae ws, whichbarh ben — 1 ＋ I 200 : 
IH Addition, eno me the orion: of- 
24 H.6.1 6. 5. Myſtciy. And tho it 808 eRnd;n4 That any one Wh 7 
pl. 51. The- Inn may be ſued by the Addition of Labourer; u upon the Cuſtom of the 
loul Lib. 6: Realm, for Want of due Gare of the Goods of his Gueſts; becauſe g 
ever keeps 8 common Inng'' is: oh rhat teſpect liable to anſwer for ſuch. 


cap. 15. Seck. 
* 7 Defects, by whatſoever Addition he" may by yy yet t 
a . bag lis 155 


5. 7. pl. oh s A ths "6 
| 75 x FEA. J pl. 10. Biel Additions 44; 5tho 28dckeds'ge; he 8 2 Inſt £68. > 19: 6. $i pl. 9. 
6. 44 2 Leon. 186; H. S. GS. ph 19. 2 a. el 22 Ed. pl. 1. 668 
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q 9: 3 Inſt, 668. Beg. Addition 10, 28 H. 6. Fre 11 18. 11 Now Addifionge 50, 58. 2Ioft- 
5 al W. . 8 77.88 10. N alt. 668. an Bro. Addition, 50, 58. Fitz. coro. 43. 21 Ed 4. 
71. YP Bro, Addition, 35. 21 H. 6. 50. ry 3. 422H.6. 21. Theloal. lib, 6, ear. 5. 
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; mads is a  ſuficien Aiditios of this Kind, to name the Defen 
— y. b of it ſelf, as d U 


ur more, by which. ir thail;be"incendec e lives in unty 
don and Norwich, 3 dee rhe'c antrat y 9 
ibo They: of, —— theſe: Cities lie out of theie: Counties: However it 
is certain, that it is not ſuſpeient v0 tame: a Befendant Landini d or Brifh- 9 
ie, &c. becauſe that imports only that he belongs to ſuch Town, and 
not that he reſides there. Alſo it ſeems clear, © That tis not ſuſſiciont to 6e er . 
name a Defendant of any Town Which is not 4 Oounty of ir felf, with- 11 oY F 
out ſhewing in what County it lies. Alſo if f a Man be named of a Parill 1 an 
which contains more Towns, or þ „ er Places known dut of any! 2, 2 
Town, or Hamlet, the Deſendant m y plead fuch Matter in Abstement, omen, 34... 4 
bann DINE 0 the, Statute ; but a Pariſh ſhall 35 . 6. 181 
Denn, walcls.vhe Sasa be Lig 15 
Sed, ng Thi | 17 5 That if cher ors ardieo? The 6 8 of. he * 6.1, ph 
ſame principal Name, wich A Additions to diſtinguiſn chem from 7 Ed 4. us. 
one another , as Greet Dale, and Linie Ha, or Upper" Dale, and pl. 1 =» 
Lower Dale, 3 Defendant de named only ' of the. -prineipal Town , , 1, F400 Z 
without any Addition, as of Dale only, the Delendant may plead E thar wage ſupra_- 
there are two Dales in the ſame County called Great Dale and Little Dale = 2 92, 19%, 
and none without an Addition, & c. Ora to ſome | Opinions® 25 9 
eicher in this Caſe where there are two ene Towns called 284 or ScR. 26. 37, 
even Where there is but one Town ſometimes called Sourbdate, and ſome- 2 6 0 Pl. 
times :Nerrhdale, but neyet ſimply: Dale without an Addition, the Des £5 H.6. 39. 
t may - plead that there is no ſuch Town as Dall, in che ſam * 10 * 
e Parcel of a Name cannot be id to be the Name. But if 5 , © 37 
there de two Towys of the ſame Name in a County wichout any Addis 8 H 1 . q 
tion to-diſtioguiſh them, as it ſometimes happen where they lie at a Div 4 W 
{tance from one another, 1 do not ſind any Autbority chat it is not ſuſſi. 10 fs 3 
cient in ſuch Caſe to the Deſendant ? 
Towns, without adding avy T 
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generally of either of ſuek 75 44.7 

bing to diſtinguiſh it ns the other. can b 
Seer. 120, Fourthly, Ibar if au Appellee live in a Hamlet of a Town, {Raſtal's Ra- 

it is ſaid i to be ia the Election of the Appellant to name him either e | 
the Hamlet or of the Town; but ir ſeems. that this is to be intended I ir 

2 of ſuch Hamlets which are ſo far eſtremed to be Parts of 'a Town, 148.6 [778 


that thoſe Wo live in them are in common Speech indifferently it ; 
ſometimes of the Hamlet and ſometimes of the Town; ſor I fee e 


how the Addition of the Town can be proper, where the: herr lives in ce 
a Place known by a diſtinct Name, and nor Parcel of it.. 1 27 e 


Sea, gas. Fiſchly, That if an & Appeller live in a klare known by 4 L 
a ſpecial Name, and tying out of any Tows-or Hamlet, he may be 8 0 14 
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Bro. En 


ehe Appea 
N 2502 : e becauſe by bis Appearance and Plea he admits himſelf to be ö 
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Gro. Bl. 695 
— back  moycd into the Court of King's-Benclv from beſbre che 


A Bro. App ment that ſuch Bill of Appeal is eren becauſe afte 


Letter C. | Strauper, but in the ſame Cuſe it is admitted that ſuch prior A 


_ Welpen in ey Place known 
. ele 43s 3 N to be ſaſeſt to name him . * E Ti mee. 
Seed. 122. Sixthly, That the Addition of the Place of Habitation of 
iſe is ſuſf cently iſhewn by ſhewing- that of the Hausband , Bebauſe | 
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1oal. 
Ayr 7 As to- the fourth Parcicular, gh "How- the L Defe 


"os 46 med with an, ian err Addirtch; 6r: wichbar! any, 1 ke my eds 
Ii he cannot afterwards! take Advantage of die Defect or che 


4 1 the. Perſon) intended. And ome have holden, b That the Party b 
1 ' bare, Appearance Arena want of n one; but this 
Tee % » lems contfary to almoſt Author ove eited in Reſhtiott to 


80. pl. 36 | 
4s e this, Matzet, «which ſented; a 


bee Pleadad may: rake Adviniag fey er ne Sibel A ved Fa 
bad one., And accotdingiy it was Tirely'<  adjudged!''in an Appeal of 
Death between Reeve: and Nn Want ef an Addition of the 


210 6 uy; N Was od Plea in Abatemem; and the Writ of Appeal was 


c Paſſ 

os Fs 4 abared- by ſuch: A ens It . 1067 25111 * oe 78113 105 
ERÜ˖(n fourth Poinrvabovementioned; rig. Where 
H. P. C. 1 2 Writ. ol Appeal yore be abated upon ths Kanpeiem er Plea ö the. 


Bro. brief eher che Muleipliciey of Aion, itfecths® clear, That aſter an 


;; hath appeared on à Writ of Rppeal, ot even! on u Bilk of re 
Sheriff d Co- 


e beners by Certibræri, if he commence à new Appeal for the Gine Mite, | 


the Appellee may plead in Abatement that ſuch prior Appeal is fil'de. 


ela 1 7 4 pending, Gr. But it ſeems e clear,” Thar it is tio Ples in Abatement of a 


rought a Bill of Appeal forthe 
ad | becauſe fach Bill is not᷑ of 


Lis. 5 * Writ of Appeal, that the Appellant hath 
$2.6 6 15 1 ſame Matter before ahe. eriff and Corot 
Pitz. coro. e a Nature as 2 Wric of- Appeal, but is ſaid to be only in Na- 
Ig ; 20 ture of a Plaine::till;it: be removed into the King's Bench, which ſeems f 
to wy nd. on: the. Statute of Magna Charta 17; ſince which Statute the 
and Coroner cannot procted to Trial upon a Bill of Appeal, as 


. 40; e s they migho have done by the Common Law. But aſter den 


. Zill of Appeal before the Sheriff and Coroners is removed into th King's 
3 Bench, if o che Plaintiff bring a Writ of Appeal for the ſame Matter, it is 
bholden 8 by Stasndforde, and ſeems to be admitted in the Year Bock of 2 


g 
1580 6. 4 H. 6. 14, 15, and both by Fix herbert h. and Brook" i in their Abr 
* coto. ments of the ſuid Vear- Bock, that the A Pelle ef lead in Abate 
it is removed 
44. into the King's - Bench, it is of as higha Nature as a Writ of Appeal. 
1 p. c. Vet Sir: Matthew. Hale ſeems to. be opinion that ſuch Bill ſo removed 
is not pleadable in Abatement till ch Flainriff hatt \uppeared'therevn ; 
perhaps for this Reaſon) that before the Plaintiff hath appeared it "doth | 
not appear of Record that he hath proſecuted the Suit in the King's 
© * Court, becauſe the Certimi might have been taken out by a Strünger. 
17H. 9.6: Upon which Groond it ſeems to have been iceſolved Y chat it is no gοον 
pl. 0. . . Hlea in Abatement of an Appeal, chat the Plaintiff hath purchaſted ano- 


e tber Weir of A ppeal returnable at ſuch? a Day, Gee. and that ſuch Write 


192. 


Bro. Appeal ewas delivered: of Record to the Sheriff; becauſe it might be for whit wp 
_ 0 * pears upon the Record, That the firſt Appeal was ſo far 8 by 
pending will. abate the ſecond, where it appears on Record that the ſame 

pa "Plaintiff back ur GR * ſued it, as in rains al 4 e i 


L * * * 
„ * 


a prey 126. As to the fiſth Pbint, bit. Where à Wr. 

| be: abated ſot the making 07 8. this eee where chere is no ſuen 
Poeiſon, it ſeems clear, 2 That if there be divers Pefendants Im an Ippea , aff : 
48 one of them who does not appear be miſtiamed either" a8 wet pros T7: » 4 5 


1 or Name of Baptiſm, ot be deſcribed by a wrong Addition, or bor K PC 


© before the Writ purchaſed, any of the Defendants hL do aþ kee y Ener "xd 

2 That whereas the Appeal is ſued out againſt 4. B. Uf C. ri _ 15 W. 
County of D. Leoman, there was nor at the Fime of the Purcliale of .. 
the Wrir, nor hath been ſince, any ſuch Perſon as" f. B. in rm natura 48 ehe : 


by che Writ is ſuppoſed,” whetcon if Iſſac" de Joined; if the Appellant 22 % 


cannot prove that there now is; or was at the Time Wen the Writ as pl. i N 


| purchaſed, ſuch a Perſon of ſuch Name and Addition à8 'by the” Writ are re 00 1 
ſuppoſed, it ſeems thar the Verdict ought ro go agdidlt Nin, wbereup 5125 7 
on the Writ ſnall be abared as to all the Deferidanits.* Bur it is not 5 pl E 
adviſeable in ſuch a Caſe to plead that there was not at the Time ol the ;* =p 
Purchaſe of the-Wiir, &c. any fuch Perſon us A. B. of C in the Count 2 71 
ty of D. Veoman, becauſe it implies a Negative pregnant Alſo) id . "A OM 
Defendant mil med or deſcribed by a Ve Addition do appear,” ic 72 F 
1 to be agreed e thar-no'orher Defendant beſides himſelf can plead SC 
the Miſt 1 or wrong Addition, Baut f 0 not find it to be agreed d (eter Bn | 
Thar ſuch a Pleà by one Defendant ſhall abate the Writ as to ay other above cited 
beſides himſelf; but if ſuck Matter When pleaded by anbthef on the * 2B . 
Non-appearance of the Defendunt, will abare the Writ as to all, it ſrems; 5 25454 = 
difficuſt to give a Reaſon why; ir Thoald not have the like "Elect hen pl. 14. 
pleaded by the Party himſelf. nene F el ol Hd. 8 | 
Siek. 116. As to tlie uch Point! 4 86 ' Whethier the police may have 5 Fa 0 2 
more than one ſuch Plea or Exception, there ſeems. to be no Doubt but Leer: 4% 
that if a Defendant: in an Appeal, or even in an Inditment of Felony; 
think ir proper to make uſe of never ſo many Pleas or Exceptions of sd 
kind, requiring all of them che ſame kihd of Trial, he may take Ad- hs : 
vantage of them all, e unleſs f they be repugnant -r6! one another}; 7 Bn of 
Alſo'ir ſeems to be che better Opinion, & That he ſhall have the like 36, 385; jt 
| Advantage, where ſuch Pleas or Exceptions do not all of them requits bu 6. 5, 
the fame kind of Trial, but ſome of them are triable by Matter of Res B70 
cord, and others by the Country. And if fuch Pleas or Excepłions be 1 
all of chem triable by the Country, it ſeems to have l been generally 15 ee 5 
agteed, That the Defendant muſt ar the fame time plead alſo wich them Ar 
all his Mutters in Bar, if he have any ſuch, and alſo plead over to the Bw * 
Felony (unleſs where he hath admitted the Fact by the Matter pleaded S en 
in Bat) But if the lea in Abatement be triable by Matter of Record, it Bro; Apes! i 
is holden in ſome Books i that the Defendant. is not bound ro plead over 44 pineb er 
to the Felony, till ſuch Plea in Abatement be found” againſt him. Burk Tw, 263. 
the gteater Numbet of Precedents, and conſtant practice of late ſeem ta 364; 365. 
be otherwiſe. However it ſeems clear, 1 Thar Wharſoever Matters are 21 EA «+ 7. 
pleaded in Abatement of an Appeal or indictment of Felony, and ſound we and 
againſt the Defendant, yet he may afterwards"plead over to the Fele- . be 
ny. And in theſe ReipeRs ſuch an Appeal and Indictment differ from — 
Appeals ® of Maybem and all civil Actions whatſbever, except Only, A- Dy. 88. pl. 
ſizes of ee e n, Noyel ®'Diſſciſin, Nuſance p and Far ; fon 127; 7. E 
it ſeoms to be a kertled Rule, That in Appeals of be ee other avril tries 49, a. U 


Ts By bas 127 3 Mod. 266; 
a2 Olde 6H. 7.7 7. pl. 2. Shower's Reports 47. Bro. Appeal 48. 66; 8 . 6 * pl. 12 1271 pl. 3. Gigi 
695. mY nh,” pl. 14. 4 H 6. 15. b 1 2 an pl. 1. Raſtal's Entries 47: *. i Pinch of Faw$63, 364.388. 2 
Aſs. pl. 3. 1 H. L 4. 1 Cr pl. 14 Lebe 11 Owen 59, 60, Moor 457. Pl. 6 
Noy 30. a Finch 1 385. 3 5 75 Fa; Fs 8 1 1 Ed. 3. 11. pF . 875 Ny. 41. pl 
832. 4 H. 16. a, 1 Jon 413. 8 14 C. 82. n E. Poe _ 520, Finch of Law 363,36 4. 3060 * icoh 
of Law 363. 385. On 3+ 29. b. Finch of Law 363. 385. | 
2 Actions, 


* 


N 1 3 ON , | * 
j ee * — 
% 7 s 
Fl 4 
Ell EN 000 | 
; 3 „ 
: " 
1 4 4 * 
Y L 5 N 4 
| a. | 
1 þ 
f : i 
* \ 
: 


oor 457-1 
E 


hn 6 6. Faults in a Writ arc |amendable en the 7. ow varies . | 


» Fin. Vari. any other ARion; before it is entered 


ance 59. 


2 g 14 d. ſtake in the N in laying the Fact in an improper Wie. u 


| 82 Hob. lar, and for that Purpoſ: 


m2 Ventris 


El. 203. pl. * 4 | 
eden, tha ig all * 
Par, or the general liſue, he waives 


Plea in Abaten den . Ni aiy 
CY and the Plea in Bar or general Ide ſhalt beiceie 
5 Keen. 127. And now 1 am in the third, Place Kon) HY 
2. of this Kind rc. amendable, which wich c ſuch Amendment eee 
6. the Weit. ie is to be obſeryed; That Appeals are expre 

99 8 H. 6. 12, Which is the principal Stature of Ames it ſe 
to be generally taken for. e That d criminal Proſecution whi 
ver is within any other 1 of Amendments, or any of the 
of Feofailes z from wWI 

Appeal, but ſuch. only 85 Ede . 
better Gs K Latin i 


Lik x9. 6p. A 
rnd fore, it ſeems to be the 

- Bil it of | \ppeal, . ace. Omilſion/of. a W 
or Variance h 8 
4 I of the Portes, except on 5 
*. Panty. It Saadet de ho 


- a4 
F SY 


| wh Amend Ctions, in the Names m or. Additions of the Parties, 0s He 
2 ters which he muſt take from his Inſtructions. Hut 1 18 f ſuel 
f Bur, Coto. Books in relation to this Matter ſeems to be intended of Zac Ne N 
2 pl ro IV as are: within the Pur view of the Statutes of Amendments, and there- 


* 2 


1 
3 Size. 

* 

n 


6 Fiz. _ fore cannot be applied ro Appeals; yet it ſeems that a Miſpriſion in the 


| RA 


is amendeble. by. the Common Law, as well in an Appeal as; 3 
d ,on the Record: and ſo ic ſeems. 


that the Year ® Book. of 7 H 4. 27. is to be intended, in which a Mi-: 


ue '* ſuffered to be amended.” Alſo ir ſcems thar after the Count is entred on the 


— | Record, a Variance in ĩt from the Writ, if a meer Miſ priſion, may be amond- 
63, cal by it, as it ſeemed to be agreed in an Appeal of Death between Smith and 
21 Co. 156. Boven, „ wherein the Word Murder in the Count on the Record was 
An 4 16. adjudged, to be amendable by the Word Merdrum in the Bill. on the Eiles. . . 
pL 16. As to the Fifth general Poin, vis, What may be pleaded in Bar of 
nl jp an Appeal, having already in che former Parr P of this Chapter endea - 
Bey pl. our d to ſhew bw hoy be pleaded: in Bar of an A ppeal ol Moen ond. 

1 fol -138. intending in the latet Patt of the Book to conſider Ar Learning relating 0 
gehe N ” | Pleas in Bar of criminal Proſecutions: in general, I ſhall. in this Place 
only examine the Nature of Pleas in Bar of Appeals of Felony in parricu- 

e having premiſed Ar 57 the better Op 4. 


| Plea in Fultificarion of the killing; ſhall be admic- 


"F - 


128.  atthis Day; no ſpecia 
ted in an Ap 


1. Whar Pleas will be . belony by homing. 


chat che Plaintiff had never any Right to bring it. 
. eee a Aae er Nonluit in a former Appeal of this kind. 


1 


Mes, but 22 Judgracnt-thall 


ic follows that no Deſect is amendable is 2 f 


| of Death, -———— ſoch 2 808 m Ilias is 
1 nn 1 ſhall conlaler. | 4 v1 11 „ 15 e 5 


er 2 Diſcottinuarice: - | VVV 
. . 3 N " 98 5 4 gy 45 i = Ee * 15 
To. ? 5 3 , 7 9 | 3 pl - 'S 211 
2 2 8 pron 1 245 a 3866. + hp 1 8 3 RX os Bs 


— ee err ee ans 1 
- 


N 1 nr TTY EN, 


7 2 Hee _ — e . og 
= . TEE FR Geyer.” | w er e and en- jt 
p 7 ; | 

12 7 9 which 5 NOR vw are com 0 : " wa ah ( 5 x | 155 5 


; 


Li I 2 Fo "$83 *##% 9 K N 


| 4 8 74 | 2 
| $2 to 1 10 it I» 61 xewing t har . lane dad 
: | - qui Kind is good Mem * 2275 general * Rule, The ov by 
Requiſites 8 ar che Pla 7 o Aus Lb 
Regulus whit Law makes pected hm ro of cl 907 
thar o ſhe was ner PP* of Death by a Woms 0 the Abi 258 
ever lawfull) oman it is a-g00d l. 36. P. C. 
oh continued a Widow 4 artied to the Deceaſed; e Hood 12 „88. 
band. Alſo.in an A ner his Dearh, but bach taken Aa hath . *. ” 
hin B. ai the t ppeal of Dearh by ons as Heir, ic i n another Hul u. 
| cea To; ort e 2 7775 11 Writ Was and ſtill is Sh ood Plea, 4 Raſtal's Eo- 
and made à Defendanc b y Cort Defendants was the Wife che h the De- 2 Raſart - 
the Plaintiff is a Baftard yin to exclude her from her A the Deceaſed, tries 50. . 8 
al as Brother and adhd 57 legitimate. And ew 4 1 chat "Raſta 2 
n ries 
and Eh as by his Writ and ia good Plea, That he is not g OT an 5 Raſta" Eu- | 
an Elder Brother by he 1a ration he harh ſup poſed, 8 r ther tries 49. a. b. 
where one' brings an Ap the fame Father and. Mothe ſti Fa he | Nog 75 
5 95 of the deceaſed, Al 2 1 and Heir, viz. 19 45 4 or Bs 70 Lor 
ir, viz. Broth Plea, That! B. Raftal's Ene | 
oy Heede is dat bor ol og Tide he not Chai * ond [PPE a. 
Pen of Death, That th Ne Alſo * ir is a babe by his Writ 1s "Gp. | 
Appeal within the Year 45 ntiff *harh ſlipt his Time in a in any Ap- 3% Lee 
to have been killed. A Day after 2 Death of 42 bringing the ? * C. 98. 
| That the Plaintiff i Io it is a good ! Plea i in the Perſon ſuppoſed diese, 87 ; 
in ag Appeal py en Villain to the Defendant. 4 of Robbery, © 9% Ler- 
ap Fi lawfull of Hope by . and a Woman, Thar the P 7 N Plea de 
t Fel it is a ood iffs were Eon 32. S. 
dumb. PL. at the Plalegf: is an afar or 15 15 Bar of any Appeal Saks _— 
2 5 9 1 3 Staundforde, 0 EY ban deat 12 15 On 
e a : h t the Plaintiff i - N 
4 Th it 1. * that ſuch 1 mm of Treaſon or 32 
Lo. 129. As * 2 in Force. „ tual Bar, but $ rod 138. 
— ſai is 8 ſooner A che ſecond Particular, vis. Wh 5 
take it to be 3 175. of this Kind w il be di Fel Retraxit or Non- 8 Co. '9 7 * | 
ſubſequent Ap als N 1 a Retraxit of any lch 4 rs. of another; I F. C. 
5 Role, That a 2 axit 4-3 Hs Kind; for it ſeems ay! whe Var of all — a. hs 
Ms Tire ay io rene oi og FE 
it on a Bill * 5 o it ems to be 18 of ?!: 
Bench, or wo ul a Pp whether commenced 1 4. 1510 a Non- 148 Fe 
Coroners, or a 4 a Geo Delivery, pat before he 8 of nog g 2 * . Af. / 
1 r of all arat leri { and | | 
rs her Appeal 4 — Kind 1 Baker 7 9 15 is a "uy Are x 
roper Perſo 8 X the A tt or De- ob etters 
ns and it ſcems co be agreed Wal the B E a, appeared in Ee 1 5 
D d d a Tbat a Non- Selkeld 64. 
: / (vir Vide f. n. b. 
Fes | © 26. Letter p. 


P Supra SeR. 


22 7 ph an ſome E ORS „ That 2 Nonſu 
„ *: che” Appellant, without adding 
Bro. Aps W 


| 84:4 a. 11 ; cute 
Vide 4 50. ''; 


7 
3 
4 

$ 
Js! 
* 

I\ 

* 

5 


— —„—⸗ Ty 


n 

17 

i 
* 

4 
*'T'Y 
4 
3 1 
＋ . 
4 

8 
PF 
* 
fa 
9 
. 
4 
{ll 
. 
4 . 

1 

* 
* 
75 y 
x. 
$2 
1 
a . 
b 
be 
$ , 
”" 
* 

" 

FE 
% 
i, 4 
4 3 
. 

* 

14 

14 
T 

19 

1 

. 

* 
{ 

s 1 

| * 
. 
. * 
14 
9 
1 ** 1 
| : 
2 
L ; 
44 
25 
_ 7 
1 1 
{1 
be Y 

j 
1 2 
i 
1 
" 
. 
1 
17 
1 

* 

1 
1 
1 
* 4 
17 
1 
99 

"4 
DT; 
i 4 
1 
1 
©! 

J 
1 
127 

7 
2 

9 
171 
KT! 
15 F 
N 

q 
i; 

44 
it 
i hu” 
. 
A 

78 

iN 
TP 
: 

# 

L A 
th 
13» 

. 
14 

> 
„ 
1 
1 
+. 

1 
if 

4 
: 1 
0 
a j 

F 

5 
A 
4 

. 

'' 

it 

1 

1 
l 
\ 

4 

5 
"Fr, 

. 

"4 
J 

1 
1 
* 


_ 1 — : . 
— — 0 ˙— 
« be 8 


—— 


* EE ng a uo EN 
| : * 
— % 
A N 
2 3 


Set. 26. 


*8.P.C 
4 


. — 4, IS 7. Pe ee OD c OIENTIOY 
/ 


rr rere 


+ * 
« 4 
i „ 5 
1 22 8 

* 0 

l 

4 

* 

; 4. 


ſuit aſter ſuch an Appet 


17 


. 
by 
"Ta: 


184. 1 Inſt. - 


16 a. Supra 


48. Letter 175 | pe 
7 H. 7-6. pl. in proper Per 
10 159-32- "- Se, 130. As to the third Particular, vis, Whether a Diſcontinuanc 
7. *Cro. El. of a former. Appeal of this Kind will be a good Bar of another, it is 
60g, Ye Holden f by the 1 the Year:Book of 16 2 0 

16. a. * | e th 


See the Appellee was once put in Jeopardy by the firſt Appeal; but this Reaſon 


155 q 5 3 2 | | 5 1 1 Som „ FS 0 . * | ; F f 
1 i continued; and yet it ſeems to be agreed at this Day, Thar ſuch an Abate- 


11. pl. 7: 


20 >, C. fully ſhewn in the next Section. Nor van I: find it any where adjudged, 
5 G. 


That the Diſcontinuance of one Appe 


— 


585 a Appeal, but becauſe the Year and Day were paſſed, and eden 


there could be no other Appeal, and the Appellee had alſo been bef 


2 


Seck. 13 1. As to the fourth Particular, viz. Whether an Abatement of 
a former Appeal of this Kind will be a good Bar of another, it ſeems 
clear, That if an Appeal by a Wife abate by her taking another Husband, 


v vide S. P. or an Appeal by an Heir abate by his Death, there can be noh other 


C. 147. Let- Appeal. But the Reaſon hereof ſeems not ſo much to depend on the Abate- 
H. PC. 20, ment, as on the Marriage in the firſt Caſe, and the Death in the ſecond, 
i Vide ſupra which, as it ſeems the better i Opinion, would of themſelves have abated 


Seck. 38, 39, a ſubſequent Appeal, whether any had been brought before or not. Vet 


F H. 4 6. I find it holden generally in ſome * of the Old Books, that an Appeal once 


pl. 29. determined, cannot revive; and in ! others, that where an Appeal of 
. Appeal Maihem, which in this Reſpect ſeems not to differ from other Appeals, is 
1 50 Ed. 3. 1. abated without the Default of the Party, he may have a new one, by 
8 op 1 which it ſeems to be implied, that if it abated by his Default he cannot 
Pen . haye a new one; and this Opinion ſeems alſo to be confirmed by 99 5 
e 9 | tt" 


2 ä 2 — 


er 00 Books, W. is conic 11 c 50 ve 


ſettled © at this Day, That whete 'thers ; continues to, be 3 Ph: 
diſabſed to pr e 6 ſhall not be barted in a 114 
ti park les n 5 N 


Ae 0 the 
= As Ts 


mg IT 
Pools 8 he fir 1 1 99 85 54,6 1 
if mes for the fame. Fi act, e 
yg And' een 970 
1 1 Fires, or recelyE. 1 5 


1 90 


| ß: 
0 X 42-4 
* EP 


D mar be 
n E | 


Ea. La" hat ever 
ſeems to beg 


hanged ; 


3,0 peal, for the very 1 Kl. 4. I 
lame Eri 955 in 1 375 ja TY 5 
| 1 * & omitted in the fic be; 1 4 
deongleagail fi Kin 125 1 5 5 Je 92 Acteſſaty e. the Fa t, or even, h H. I 
as Acceſſar 1 the Fact, unleſs bete 5 pens to be 15 Acceſſary. 190, S. F. C 
aſter the firſt Appeal was commenced; in which Caſe it is certain that h He 3 5 
is Mabie ro Ke ſecond i Appeal, becauſe i it wasimpoſlible to charge him 1 865 Ae 
in the firſt. But riſe * an Attainder had on che frſt Appeal, 14,28 
the Law ſeems to diſallow the bringing of a ſecond ; for this Reaſon, That r Will! 
where an Appellant has ſo far had his Revenge in obe Appeal, he ſhall not Cþ.s Sd. . g. 1 
be indulged in the 4 of anothet, which his own eds only made ele 3 1 
neceſſary. Alſo it ſeems to be x clear, That if one bring an Appeal of Felony. nl ng bs 25 
againſt another, who is either acquirted by Verdict, or otherwiſe finally dil- N 
charged by any other Matter, which will peremptorily bar any other Appeal Ng Fa , 
againſt him by the ſame Appellant, for the ſame Fact, the Appellant may alſo go. pl. 174. 
be barred in any other Appeal for the ſame Fact, againſt any other Perſon whats, 25 Ag. f, 
ſoever; e for this Reaſon, That he who appears to have brought an ll. T . N t 
grounded Action of ſo high a Nature, or to have ſo far made Default in the 4 Go. 44. b. 
Proſecution of ſuch an Action as to be for ever barred from bringing another 5% % 
againſt the ſame Defendant, ſhall not be thought worthy to bring another 1 pl. © A 
againſt any other Perſon whatſoever. But I cannorbe ſatisfied with the Reaſon Fitz. i Cro. 
which ſome of the Books ſeem to give why all the Defendants muſt be 25 3 0 
named in one Appeal; which is this, That the Statute of Magna Charta 34, C. 183, 52254 
by which is provided, That none bal be impriſoned upon the Appeal of a Mo. (5 L 3 
man, for the Death f any other than her own” Husband, ſpeaks only of Ap⸗ = x e 
peal in the ſingular Number, from whence it is ſaid to he collected, [hee 47 Aſs pl. 7. 
all the Defendants muſt be named in one Appeal. But by what kind of , 1 Fo Y 
Argument this Collection is made, I do not find, nor do I [ee why twenty 4 57 48. 
Appeals brought by the ſame Woman, if the Law would permit ſlo 
many, are not as much within the Letter and Meaning of the Statute as 
one Appeal. And where the Law does permit the bringing of a ſecond _ 
Appeal againſt the ſame Perſon, as it is cleat that in ſome Caſes it does, oy 
it may reaſonably be argued, Thar he may as well bring it againſt o- 
thers alſo ; As 8 where the firſt is abated, and there ſtill continues to be a : 
Plaintiff, not diſabled to proſecute,® and in ſome other Caſes : For if an Ap- »Seethe j N78. 
pellant be not barted by the Abatement of his firſt Appeal, from bringin 2 Se 70 
a ſecond agaioſt thoſe who had Vexation by the firſt, and were legally di: 
charged from it, why he be barred by . as to woke who were 
not concerned Oe OO OY One TT IOOy. . 
| | beit 4 


rr InIe UA er ern nn - 0 GHG) + 4 — 2 n - - 5 . Q 
0 4 1 r ¼ we e oo Aunt os E 4 Pa: J 5 8 — 
— 


A Littleton | > \ 858 
8 SeRiont3ap, _— | q a * 


460. pl. 6. of the Pleas ab ve ry 


Sid. 378. pl. 7 hath n 00 


Bro. Diſcon - 


many K 
Kb 144 A Ni hal 9 wn . fo NEW 15 2 


os. 


* 1 7 


1 5 : x 9 

„ 1 * ok 2 5 l 
„ Ne 7 5 * 

| N | « 

4 | 2 
L/ 
* 
Fog. | i * of 
LI 


Me 


1 


« 
N. & * 
- 8p - | 


ad A 
Ft arrai 19 59 op 55 Appeal 


pi fon 7 e in 15 Ch lap ter of fad teme * w 0 f $ 
7 Fire core. 1 1 4 ia. ee Tg een „ 
12. „ - Se I : sto th he ve x | ] 
a Letter be ba arred 48 te one A 7 5 
H. p. C. 200. Chet , Tha rf he bei 
Raſtal's 11. 55 5777 being van 
N K he inſt the! off, on one 
8 NG © chem. _ Yet in 10 a} 4 cs 1 1 — — ſame 
l. Pe” l ſeveral Iſſues, it h hoe bs 1 ugs ec. als 1 9 1 ph t 
199. . the Trial of any one vo the 4 f A Non 28 to all chis 
21 , feen to be the beſt Realop, That! Neem 


} forego 
; 'R 3.9. pl. a Releale of the OY LEONTINI f a. 


Wl 


ut Whether! J the 

18. Io: Ap as to one Appellee, fi haye the like aon 

peal 111»  ſexye to be conſidered. 2 

i Cro, EL Fes. I35. 16 to the eig! th Parti ; af pi, | 
15 e wing 


l. 
11110 is agreed at this Day, T 


7 H. 6. 27. a Wife, pl 0 lead e a 


cp Po 


> Death, by one as Heir, plead 8 he App 
27 bl a he bath 0 elder Brother of the whale. = 
2 Ralls Ab. of Death plead that ths Perſon ſuppeled ro 
1 1 he 6 entern of t 


Appeal for the ine H 
LE 15 who was thersan route and 
proceſs 20. Plea, not amounting Koa lied 


5 a tis or by. as; and oh 


* Hob. 189. Fc, Whbgcher it be kriable 

7, fl 4. ther it © Hl that _ ESE ever, aun Right to the Appeal, of 

30 Aſs. pl. 36. admi th at 16 et 115 he is no barred ; he may, 
3 AG 1 roge; , Wy h Plea ig Bar, 2 alle Not suite to 2 

00 i 6 triable by che Common. Law, 0-006 5008 
x7 UL 3. 87. ; all 10 the Plea guilty, e dilcantinues 
N po le ae 
ro. 22 f 9 or 
: 5 . P — oy to. Nukes. 0 Pays got ta t N we 


the general ide ale, 


® 4 
- 


4.7. pl. 10. u e & th che Crime is e. 
N | _ 
tries 49. p H. | 
re 14 4 Ed. Io. * 21 H. 6.29.4. 722 Bd 4 4. 2. pl. 7, 4 
7 IT * I 7. [2 5 Gebe 40. akin, 49: pl. 6. 7. VI ge pl. s 7 5 $3. Lan 3, . 1 oh . 11 
| ſ H. 6. 28, 2 7. 5. 4 · 2. 7. 3 
Ma, 44 aguat 14. 48. H. »* 4% 6. a Ao 4. 3 pL . H. 6. 9. . Co, El. 223. 1 Len. 268. 


S. P. C. 68. Letter D. Finch 385, 386. H. P. C. 190, 191. Hob. . 


. leaſed, 


5 5 ce hoe) eee 
—̃ - a 
1 . 


„ eee e EIS . r le 


7 * 
1 . q Pp « P ＋ 
* - : * 
4 


5 


| "23 
* #4 


" 
g b / % 
\ | - ; 
. — 7 
1 : ; 
a . : Y * — % 


1 4 5 * 5 e = g 
.v 8 1 5 5 2 
* 1 « 1 bh ' - * * 
\ 2 0 m WF” 1 „ | 
1 8 * » by £4 Wa 
* ; * is bs of . 
LY * e 
\ * 
* g . 4 
r 


 leaſedjiand *® yer that there w o ſuch C 
8 But I do not find this Point any whi e adjud 
abovementioned, from the Repugaancy 
| general Iſſue, ie may be anſwered): Tha 
Releaſe to free. himſelf. from 

Fo 25 . | 5 5 

of which he would by no means own h 


n 


p o 
„ N ſ ; 
1 | 1 1 . * | | Iv * [ 5 PF 4p 2 " 4 


1 
leaſed 5 bf Hob. 2 79, 


1 o 


| 1117 7. E 2 1 8 | r 141. | 
_ neral Iſſue has been received; and yet ſuch Pleas as much imply a Co- Ve. 20. 


ſeſſion of the Fact, as the Plea of a Releaſe, And in Smiths Cafe, who © Le e. 
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the Court, * or would be prejudicial to the Defendant by infranchiſing Trin. 11. 
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do conclude him at this Day to plead the general Iſſue afterwards, may « 18 Ed. 3. 
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boy the ſeveral Parts of ith xpoun 
1 Sec. 138. And firſt, Whereas the Words of th 
many through Malice procure. falſe Appeals to be made , 

 . thing, &c. And in the Purview it is ſaid, That it ſhall be inquired by whoſe 
Albeiment, by Malice, the Appeal was commenced, &. And if it be found that 


any Man is an Abettor, through Malice, &. In all which Places the Malice 


is expreſly referred to the Procurers and Abettors only, and in no part of 


89 2 ng Appellee is acquitted of an Appeal of Felony, he ſhall recover Damages 


2 Inſt. 284. by Force of this Statute againſt the Appellant, except only where he hath 
been indicted of the ſame Felony before. And it muſt be confeſſed, Thar 


Vide Little- 
ton, Section 
208. 


in the b Reports and Entries © relating to this Matter, Damages ſeem ge- 


. 


22 AG. pl. nerally of Courſe to have been awarded againſt the Appellant, on the 


28 H. 8. 3. Acquittal of the Appellee in all other Caſes, without any finding that 


pl.14. the Appeal was malicious. Yet it is holden by © others, That the Ap- 


Sce the pellant is no more within the Intent of the Statute, than his Abertors, un- 


Books cite 


under this leſs his Appeal were grounded on Malice. And if it be conſidered, That 
_—_— fol. where the Appellant is to render Damages by Force of the Stature, he is 
owing Se- | | . I»... 20. | n 
Q | alſo, by the expreſs Words of it, to have a Year's Impriſonment, and to be 


ions. 


Raſtals En- grievouſly ranſomed to the King; ſurely it cannot be imagined that the 


1 Makers of the Statute intended in any Caſe to expoſe him to fo ſevere a 


165. Puniſhment, for a legal Proſecution, which he has reaſonable Evidence to 
1 B. induce him to commence, though it may not be ſufficient to induce a Jury | 
See E U to convict the Deſendant. Neither do I ſee any Reaſon why the bringing 


to, Ed. 4. 


„ an Appeal againſt one who hath been before indicted, by a ſufficient In- 
40 Ed. 3. 42. dictment © of the very ſame f Crime, which is agreed 8 not to be within 


M36. 4.6. the Meaning of the Statute, ſhould be the only excepted Caſe; cſpecial- 


pls. ly conſidering that any other Caſe, wherein the Appellant plainly appears 


2 Inſt. 384. 


26 H. g. 3, to proceed on a probable Ground of Suſpicion, is within the Reaſon given 


pl. 14. in many Books h for the the Favour ſhewn to the Appellant, where the 
33H.6.1. Appellee has been indicted before; which. is this, that the Appellant had 


— Ea. 3. 42. Cauſe and Evidence to purſue the Appeal, and it appears to the Court that 


24. tit was not merely founded on Malice. And this is alſo one of the Reaſons 
26 TE 24.2) given in the? Books, why the Appellant is not to render Damages, by the In- 


I. 8. A 
4 Al. pl.18. tent of the Statute, where the Appellee in an Appeal of Murder is found 
** Ats. Pl. guilty of Homicide, ſe defeadtndo only. And as to the general Expreſſions of 
26 H. 8. 3. | | . : 8 | „ 
pl. 14. 33 


67. a 4 Ed. FL 42, pl. 24, 14 H. 7. 2. pl. 8. 1 21 Aſs. pl. 79. 2 Inſt. 384. 


the 
2 


e paniſh"rht Appear; by 
evertheleſs; reſtore to "the "Parties 
reien of | the Faſtices, having "Rec = 


9 Appellors, having no-. 


the Statute to the Appellant, it is holden by ſome, That where- ever an 


H. 6. r. pl.6. 40 Ed. 3. 42 pl. 24. 14 H. 7. 2. pl. 8. 20 Ed. 6 pl. 5. 40 Aſs. pl. 18. Fitz. Damages 


the Books abovementioned, in which W e to! an 3 
Hh <a 1 the A . 8 Wiel any Inquiry whether his/ Apes gere 
Malieidus or got; it may be anſwered; That the Books ſpeak as gene- 
rally 1 Relation to the Recovery of the Damages againſt the Abertors ; Ys F 
and yet it ſeems © plain from the whole Pur rpott of the Statute, That they 7 
are not within the view of it, unleſs thèit Abetment were founded In Inſt 134. 
Malice. And ſome b ſeem to have gone ſ far as to hold, That the Heir 5 P. C. 3 | 
who abers his Mother in btin ging an Appeal for the Death of his Fat her, F. C. Com. 0 
can be in no Caſe wirhin the ae by Reaſon of ſucly Abetment; be- 38 b. nt, 
cauſe Nature and Duty oblige him, in a a Caſe, to abet his Mother. id. , 
But this Reaſoning, if ſtrictly eratmined, ſeems to prove no more than this, 20 pl. og £ 
That in ſuch a Caſe the Heir ſhall prima fatie be intended to have abette Fitz. Chains 
the Appellant, rather out of Duty than Malice, and thut therefore de F ben. 7 
ſhall not be taken to be within the Parview of the Statute, Without 88. b. 
very Ttrong Evidence of his' Malice: But furely it cannot be denied, Taft. 564. 
That in ſome Caſes it may be notorious, © That an Heir abers ſuch nn 
Appeal, nor out of Duty but Malice; as where he himſelf, Without the 
leaſt probable ground of Suſpicion, is the firſt Promoter of the Proſecu- 
tion; or where he cauſes it to be carried on by violent and unfair Methods, 
not for the Sake of Juſtice but Oppreſſion, in which Caſes it ſeems harſh 
ro ſay, That he is not as well within che Meaning 25 Leiter ol ele 


Statute. _ EY oh 244 
See. 139. "Secondly, In th f the words Shari, % 


F truQion” 0 1 
other Felonies, in the Preamble of the Statute; it hath © been adjudged Thar Firz, Coen 
the Purview of it extends to Rape, which was made Alco y another PEE. 38r, 
d Branch of the fame Statute; and it is holden, both by Coke and Staund. 124 MP: iq 
forde, Thar, it in like manner extends to Offences made Felonies by any ſub- : Supra Se. 

ſequent Statute. | 2 folk 384. 

Seck. 140. Thirdly, In the Conftruttion of theſe Words, When f ny being þ-S.P. C. 158. 
pealed of Fun | ſurmiſed upon him, doth "acquit himelf in the Ki ing* s Court in Aue Lecter! D. 
Manner either at the Suit of the Appellor, or of our Loyd the King; it ſeems to have 
been generally agreed, Thar no Acquittal is within the Intention of the 
Statute, f unleſs it be had on an Appeal, ( either at the Suit of the Patty, . 
or of the King, after a Nonſuit of the Party, ) and be of ſuch a Na- 78. p. c. 10 
ture as s finally to bar all other Proſecutions fy for the ſame Felony, whether 4 B. 
at the Suit of the King, ot of the ſame, or any other Patty. And there- Vide mW 
fore it ſeems clear, That no Damages ſhall be recovered on the h Abare- 7. 2. pl. 8. 
ment of an A ppeal, nor on the bare i Nonſuit of the Appellant, nor where 12 7 of ; 
the Appellant is batred, either by a * Demurrer, or by a ! Plea, ſhewing 8. C. 169. 
that he is not intitled to the Appeal, nor on any Acquittal on an inſuf- Letter A. 
ficient ® Original; becauſe in all theſe Caſes the Appellee is liable to a- Vi. 5 4 
nother Proſecurion for the ſame Felony. And if a Perſon appealed of:. Fi. 3. 
Murder, be found guilty n of Homicide by Miſadventure, ot Se defen- A 7 201. 
dendo, which will be a Bar of an py, Other: Proſecution for the ſame Killing, rey 255 or 
yet it hath been reſolved that he ſhall not recover Damages, not ® only be- «1 33 H. 1. 
cauſe it appeats that the Appeal was not groundleſs, but alſo becauſe 2: 5 Coro. 
the Appellee is not totally acquitted. Bur it is p clear, That the Ap- 102. © 
pellee is intitled to his Damages, where he is acquitted on an Appeal 4 Ed. 3. 24. 
at the Suit of the King, after a Nonſuit of the Plaintiff, or where he 1% Fong 
vanquiſhes à the Appellant in a Trial by Battel. Alſo if two be appeal- 10% coſe 
ed, the one as | Frincipal, and the other as Acceſſary; and the Juty i 


Fitz. Coro. 
12. 8. P. C. 


169. Letter A. ay Ak. pl. 25. 2 Int. 385. S. P. c. 169. 0 4 en Ls a, 47. 2. Fitz. Coro. 
444. 9 H. 5. 2. S. P. S. 169. un 22 Afs. pl. 77. 4 Inſt. 385. S. 7. 0 199... 9 Vide Supes Sect. 138. pl. 8. 
? 41 Aſs, & 24. Fitz. Coro. 275. 381. amy 77. q Firz, Coro, 98. S. P. C. 169. Letter E. 
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2 p. S. P. 168. 
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the 


2 Inft. 387. 1 e. . * 
33 H. 6. 1. becauſe be is impliedly acquitted by th 


pls 


| Vide 41 As. 
pl. 24. 


* 
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* 1 
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eVide ſupra , 
Sekt. 52, 53. 


Fitz. coro. 


* 
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' 463, where he is diſcharged by the Death of the Principal, before his Attainder, 


8S.P.C. 173. 


prog” of Seck. IAT. It ſeems at this Day, That if a Defendant, appearing upon 


8 


[ 4 ond 
t 
* % 
* 


n 9 H. 5. 2. 
2 Inſt. 386. 


Qusære S. P. ges, becauſe his Life was not in Danger at the Time of che Trial, for that 
e he might have taken Advantage of the Error in the Proceſs: But granting 
444. it to be a good Rule, That the Defendant ſhall not recover Damages where 
Xelv. 204, his Life is not in Danger at the Time of the Trial, which yet I find not con- 


Cro. Jac. 284. 
4 Co. 45. 2. 


— 


* 


18. P. C. 163. 


. 


173. Letter 
1 


Vide Fitz. 
coro. 386. & 


p. C. 169. 


becauſe it doth not appear but that he might have been guilty. 


9 ” * * 
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1 * 


4 : 
2s #7 of 


Bar of any other Proſecution for the ſame Felony, and the Life of the 
Appellee was put in Danger by the h Appeal. But there were formerly ſome 
Opinions, That the Appellee in ſuch a Caſe ſhould not recover, Dama- 


firmed by any Authority, beſides the Year-Book of 9 Hi. 5.2. it may be an- 
ſwered, Thar in the Caſe in Queſtion the Defendant's Life is in danger at the 
Time of the Trial, becauſe the Error in the Proceſs is ſalved by his Ap- | 


pearance, as ſhall be ſhewn more at large in the Chapter concerning Procels. 
Seck. 142. If a Perſon who has taken a Releaſe, or prayed the Benefit 


of the Clergy, waive ſuch Releaſe, or Benefit of Clergy, and put him- 
ſelf on his Trial and be acquitted; it is ſaid, i that he ſhall recover his 


Damages, notwithſtanding the Objection that the taking ſuch Releaſe, or 


making ſuch Prayer, ſeem to carry wich them an implied Confeſſion of 


Guilt. | 1 FT e 9 3 C 83 FEE n . 
Sec. 143. Where · ever any Perſon is ſo far acquitted on an Appeal carried 


on at the Suit of the Party, as to be intitled to his Damages, * he ſhall have 
Judgment for them without any Proceſs to bring in the Party to anſwer to 


the Damages, becauſe he is ſtill in Court; but where he is ſo acquitted on 


an Appeal carried on at the Suit of the King after a Nonſuit of the Patty, 


he ſhall not recover Damages, without a Scire facias, to bring in the Par- 
ty, becauſe he was out of Court by the Nonſuit. Hy 


% 


Fourthly, In the Conſtruction of theſe Words, The Juſtices before whom ibe 


Appeal ſhall ve heard and deter mined ſhall puniſh the Appellor by a Tear's Impriſonment, 


and the Appellor ſhall nevertheleſs reſtore to the Parties appealed their Damages, 


2 accordin 
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1 N ; 
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3 
a 2 
« 5 
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erroneous Proceſs. to a good Appeal, be acquitted, he ſhall recover Dama- 
ges by the Intent of the ſaid. Clauſe, becauſe ſuch an Acquittal is a good | 


wee foe fk tapriloraens, or Da 

x 5 1 eser be 77 55 tl 8 a 72 
Ke at ſuch Taſtices 4 7 .ch, 
ve 5 t ASE Man is. agg | 
the. For Þ the Words 1 ae og SY 5 &Y att We 
t be intended of ſuch Juſtices only. before. whom t The. Whale: 
A ppeal i is heard and determined, and therefore in St ietnels.c „can 10 
105 Joſtices of the King” s Bench ouly, Theo? thy ea 48. 
before them, (for that the whole Appes va. 8 uch, Cale, hear de 
_ rerthined before them, either in Perlon, Iſe-by oth rs . cle N42 W., 
and repreſenting thew, ) and not to the Juſtices of N, pri, Who .haye 
x nothing to do Wich the Appeal before the Trial, nor an: + Original Powel 
co'try ir. And the Statute. abovementioned) of 14 H. 6. hath, been con- 
ſtrued to intend only ro enable Juſtices of Nift-pris to give che Princi; 
pal Judgment, and not to transfer to them from, the Court of, King s 


Bench, 4 Power. in collateral Matters. Pet e Juſtices of Mf pris hays Co. % 


by age not no to be diſpured, gained a Power to aſſeſs the Damages, o- _ 

vo to inquire o of th the Sufficiency of che Plainciff c to anſwer them, and alſo 10, 11, 12, 

1 the Abettors 4 But I do not find that the 7 haye ever given. udgment __ 
for the Damages. Yet there is n Doubt 4 bpr, That if, kuch: Juſtices be 4 FEET 


alſo Ji u ices ol FAIT, and as ſuch, have an Af wpeal. commenced beſore them, Fitz. coro. 7x 


my may, as Juſtices of Aſliſe, upon the Acquicral of the Appellee, not 3% % 


only e e 75 {: hut, allo une Judgment for e. both — x08 


by the Letter and wa ng. 64 the Statute. p 7 
Seck. 142. Secondly, That if a Jury give. 100; mall Damages, ro x 88 21 
Appellee, the Court may encreaſe Ml from which ir ſeems to follow, i 
Thar if a Jury give too large Damages the Court may abridge them, oy 
And ſurely no ſeſs can be implied by the Statutes ordering, That the Lit. 387. 


Damages ſhall be given according to the Diſcretion of the Juſtices, Re. 42 All. pi 


ſpeck being had to che Impriſonment, ch. And this Conſtruction alla 5 „, 


be coat 
ſeems 8 to the Rules of Law in other Caſes, by which the Court W 


is aid f to have a general diſcretionary Power, except in ſome ſpecial * "HG 29, 


Caſcs, as Local 8 Treſpaſſes, &«. cither to increaſe or abridge the Da- ® 17 5 K 
mages ſound by an Inqueſt of Office; and where a Jury which. hath. ac: 8 H 4 23. 
quitted an Appellce inquires afterwards of the Damages, it ſeems in Re- 111 
ſpect of ſuch Inquiry to be no more than an A. of Office, tho it were p * 
returned to try the Cauſe. 7 H. 6. 31. 
Seck. 143. Thirdly, That if there be nh Appellees, and all of them gl 2 
acquitted, the Damages ought to be ſeverally h aſſeſſed as to every, 
one of them; and this doubtleſs is agreeable both to the Letter and Mean- 15 Abrid 
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Fitz. Coro. 


211. 448. | Py 
Bro. Coro. ed 
41. 

_ © 3 Toft. 129. 


„ HF C. 3. | | 3 N 7 
8 P.C. 2 eyety Approvement ought to do. 


Seems con- be an Approver, the Reaſon Whereof ſeems to be, That rliough the King 


Seems con- ANDY TOTO? AW AYE Ont, OT Bf 20700 TAR > TA” 
trary. may in his Diſcretion, by admitting a Petſon to be an Approver, relpite 
heh 3875. the Jadgment and Execution of one proſeeares by Incldnenry 
H.P.C. 193. own Suit, yet he cannot delay them in an Appeal, which is th. 


» 


Letter B, | 3 Fes FRI Br 
157 Letter C. ed only, and not indicted, he cannot be an Approver. 
2 Rich. 3. Seck. 13. Sixthly, That notwithſtanding the Appeal of an Apptover, 


22 pl. 53. may in ſome Reſpects be looked upon as the Suit of the King, and equi - 


H. „ : x f a Ne ae I eee $78" $363k > 
l.22 valent to an Indictment, yet the Appellee f of an Approver cannot become 


ro. Cory. an Approver himſelf, not only becauſe it would falfifie the Appeal of the 
2:3... firſt Approver, in ſuppoſing that he had omitted ſome of his artners, bur 


Fitz. Coro. 
4 Abb. pl.39. Approver might as well become an Approver of others, and ſo on. 


5 


trary. WY oe Pn FOB PN e e. Fee er ry ey 
f Fitz. Coro. be admitted to approve another, it ſeems 8 agreed, Thar no one can ap- 


* 


11 H. 4.93. a different h Nature, nor even of being acce 


Seems con- 


Seck. 12. Fifthly, That it ſeems alſo to be generally d agreed, That | 
Firz. Coro. if a Perſon indicted be alſo appealed of the ſame Felony, be can no longer 
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2 
10 


Se 6 a; £ 5 | . et * 5 ; | 5 * * " 8 , n, res 44 5 | | 
„ 4. As to the fourth Point, vis. Of what Offences a Perſon may 


erpry. ſeems alſo to be agreed, That inaſmuch as the Oath of an Approver | 


rob ©:'43- is 1 general, to diſcover all the Treaſons and Felonics' he knows, 1 


HF. C. ig4, be accuſe any Perſons of Crimes of a different Nature from bis own, whether | 


21:8 629. Ground to carry on a Proſecution againſt them for ſuch, Crimes, though 


Finch 387.. it n be not of it ſelf of Force ſufficient to pur them upon their Trials. 


| 1 fur. Coro: Se, 15. As to the füch Pointe vis, Againſt what Offenders a Fetten 
40 Af. pt, may be admitted ro become an Approver, it ſeems ® clear, 


„ . f Genn rv FOOT rr 
39. 11 H. 4. may be an Approver againſt any Perſon whatſoever within the 
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91. pl. $4: BY WP 3} bs n YT OO rn, 
727 A6 pl. Whether he live in the ſame or a forcign County, provided he be name; 


69. 10 Ed. 4. of the County wherein he dwells. Bur it is ſaid, Thar if it app« 


69. 10. pes a | 
14+ pl.8- ther by the P Confeſſion of the Approver, or the Return 1 of, the Sheriff, r 


ecard the Teſtimony r of Perſons of Credit in the County, That 1 there arg no 

Bo. Coro. ſuch Perſons, as ſome of thoſe named in the Appeal, in rerum natura, ot 

193 8 "en within the * Realm, or even u within the County, whereof they are 

116. named in the Appeal, the Approver ſhall be hanged, unleſs the * Court 

1 Inf 629. in Mercy Will ſpare him, becauſe his Appeal in reſpect. of ſuch Perſons 
ka. 4. 10. appeats to be falle, or to no purpole. 


12 Ed. 4. 10. us ils ariot ei of 
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Thar a Man 
calm, 
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1 16 e the S Pant” oe Gar det 4 10 1 day - . 
be; admir6ed-to: be an Approver, it ſcems to be i ſerited 2 Rüle, That 4 1 75. 
Man may be an Approver befare: any Juſtices, 'who habe Power to affen 5. P. C. 143. 


: Coroger 5e take; the Appral; and for this Reaſon it ſ6ems to be ragten eee 


H P. C. 5 
That one may be an Approver before the Juſtices of the King's Btench, 3 Ioſſ. 8. , 


and Juſtices of Gaol-Delivery, and Juſtices in Eyre, © \ And” «bb Se 
Ground it is holden in Sit Eumatd Cabs third e Inſtitute, and ie Sir He 87. Thy 

Mathe m Fixe s d Pleas of the Crown, under the Chapter of Approver, That Fur Affe 

a Mau way be an Apptover before Juſtices of Ojer and Terminer. But the 23 in — 

Foundation, of this Opinion ſeems to be overthrown by what is ſaid by % 1 * _— 

boch thele. e Authors in other Places, wherein it is holden that Juſtices 194, , 16. 

of Oyer and Termintr cannot Aſſign a Coroner, becauſe it is not within HP 


C. 162. 
their Commiſſion: And it ſeems to be a f general Rule, Thar thole only can P. C. 


receive the Appeal of an Approver who can aſſign a Coroner to take e 
and therefore it ſeems to be agreed, That neither a & Court Baron, not 8. P. C 143. 
h Juſtices of Peace, not any other ſpecial 1 Juſtices; can receive ſuch Ap- Wb. Get 4 


peal, unleſs their Commiſſion extend to ir. And for the like Besten fr it 6 
ſcems to be the Opinion of k Sir Edward Cole, That the Lord High Ste- e 


ward of England cannot receive ſuch an Ae 3 bur this is contradicted b g H. 4. . 


L 1. 
by I Sir Matthew Halag. : Th. 4. 19. 


As to the ſixth Point, viz. In 9 manner. an Ap 22 er ig to be or- Pl. EK 
dered and demeſned, both before and es che Appeal, the following: Par- Bro: Appeat 
ticulars ſeems. moſt remarkable. 
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Se. 15. Firſt, That it ſeen to be m Ow That wer Ger a Per- An 

2 indicted of Treaſon or Felony conk the Tndidtment, whether he EET 130, 

ppealed / othets or not. he puts it entirely in 

7 — to give Judgment, and award Execution 6 hi him, er 60 wee 

them till he ſhall have made good his Appeal. Feen 
Sect, 18. Secondly, That ® whenever a Perſom is come 29H: 6. 35. 

an Approver, the Court ſhall aſfi 
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nr + 6. 
34. „ 


gu a Coroner to receive his Ap xal, and e 
ſhall tate an Oath: from him to ao e all the Treaſons an ' Felonics 4 
that he knows. 129% 9003 ene 9920 e dee, 
EY wy Thirdly, That e the Courr which aditity: 2 Mie lo berg e H. e. C. 194 
ougbt to limit him à certain Number of Days, tölmake his 3 1 8. : 
1 "Curing which K ir holden by r ſome, That be is tb have $ 
N a: day as his Wages from the King; but 805 others That he 255 VE. 
2 have i ir till he has made ae Appeal, by Fes . 
p yu 34 ITY 

Seb, 20. Fourthly, Thar che A 
Priſon; fors ſ he tint an Appca al made by Dire of 
alledge that „ fm im by fuch 35 5. * EL 

Dureſs, and ſuch raſy rg S erg N wy by che Examine etter 5 


hanged, ©: 


Seck. 2.1. 18 That: thi Tak 1 ad 55 Abetete 37.275 
the Coroner, on every one of the Days limited for the making of it; for * — * . 
if he fail on any one of — 5s e e py Fail 9 1 55 Coro. 
Judgment ſhall be given againlÞ bin | ede "on "var © 439 
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Lo B. Bro. Coro. 3 11 1 N lege 4-21 . 0805 * 1. 1 „HC 55 Ritt FRY 8. P. 
C. 145. Letter D. 11155 Coro. 118, 9, 255412 4 $ e ter D. H. 15 C. 191. 
Bro. Coro. 99. 26 Ads. 15 19. 8. v. C. oy, aka ** | N 1 


; #8 .»*» 1 £ 
4 | arri | * 6 1 
4 — o * 9 3 8 


N 
. 
5 £ 4 4 
4 7 
3 = 
 <_ 
4 : 
* — 1 7 
= 
8 1 
1 
. 
1 
f 5 
\ + 
. 1 
t * 
1 
7 I SY 
4 pe 
* 4 
1 
n 
q 1 
i ; 4. 
'F 3&4 
y =. 
„ [Ns 
1 
15 ' 
4 ö 
& . Un 
bo J 7 
U 
* 
L 
$ [ 
4 4 
4 
I 1 
* g 5 
1 IF? j 
4-1 N 
4 d 
4 0 1 F 
; * 
0 * T 
£ q 
5 
= 
4 © 
4 1 
þ 2 
F- |] 'T? 
a : 9 
#4 1 
= 
y #7 þ 
| Y \ — 
[ 1 
? * * 
5 
: : 4 
* 1 
f 1 
4 4 1 
'3- » 1 
7 , 
*] : 
« 8 
"3 ; 4 | 
+ , 
4 . 
E A 
y 4 & 19 
J B * 7 
. y 
1 
„ by 
WT "> 
4 F 
ö o 
— J . * 
11 
1 k 
1 1 
3 1 f 
5 * 
4 P 
3 1 
Y b 
i 7 
. q c 3 
4 x F 
6 : 7 
. : 6 
7 * 
3 
I EF 
W- 1 
oy — 
. — _ 
* Fi * 
* E ot 
 1F& 4 
+ VEW \ 
1 3 3 
7 = 
$ : 
IH F 
4 7 2 
4 
4 1 
117 
1 4 
3 JIM 
K * 4 
* 
, i 
4 
n 
1 ” * 
+ Kok 14 
3 * b * * 
4 + 
3 V3 
2 9 
TL 10 25 
" EMC 
* F 
1 
. 19 
IS : ” TW 
SS '$ 
Fo : 7 R 
. . * 1 
. * + Wy. ©. 
+ 1» - 155 
OX * 
wa . 
1 
34 * 
? S 
* EL Þ I 
: * 1 0 * 
5 + 1... 
| 13 * 
1 137, © 
* f 4 
ö 19 
1 1 
4 Fr 
N 1 14 
1 f 
1 IF ; 
4 q 1 9 
£ : | 
9 „ 
4 |; 
Mk 
4 TT 
8% 
1 
. . : 
1 1 
2 36” 
1 * 
: 4 
1 
1 16S 
4 5 
Ni $ 4 , 
3 « 
1 
1 
; +48 
Is 2 
> 5 
1 $3 & 
7 1 
1 15 5 
* 111 
* 1 * 
i 28 2 
'F \ v RF: 
> 4 x in 
3 » * 
vp 1 94 
791 24 „ 
148 «I 
TK. 1 
* 1 
55 13 $21 
15 1 
nn 
5 1 12 t 
; 179 
14 * 
2 1 
"5 3.20 IF 
1 
S* {4 © 
* 1 3 
3 | Ws 4867 
"> 1; 
IS 3: 
7 "$1: 
< 1 
Fr; 4 i 
1 1 
1 . 
2 T 13 4 
8 | 2810080 
*. 0 RR 
8 'n 
81 2 5 
5 {1 R 9 
38 0-2: 
W n 
601 
1 
in 
. 
172 
1 4 4 
"45 4 
0 1 8 
»B d 
Y "I 
i * * . 
* iS 
% 4 QD : 
\| {WL 
1 
. U 19 
4 n 
1 : „ 
L 2 18 
N at 
; $88 
* vs 'F / 
Y 9 
A 11 
. 11 
q 95 s / 1 
* 21 4 
1 
” WER 1 
1 


bl 4 
180 
ee 
[4 | 
fi 
| + BS 
by * 
1 
nl? i 
1 
"1 . 
1 , „ . 
o 
74 1 WES 
* 10 
\ 
, 


—— — 


* 
8 
- 1 2 P 
1 * 7 A N 4 * 9 : ug 7 Nn 4 * dandy * * F *- W 
£ : . . _— — 2 a . 2 — S a . n 
wes r N S \ ve ore fn EEE IG . 2 — ß... ̃ĩ⅛ nao. ys org * 27wꝛ;; — el 
—— 2 * "_ . e 3 RS 
n — — 8 8 
7 2 


jo 
- a > 

- —— —— — 
* 0 


* 


1 7 17 77 45 14 9 

* * IF ann Is HV. Jar * 
[ , >, s 

A } ; 

: W> » 4 8 ? ” g * 

1} 1:6 SH aa4.a0 

* 4 
0 7 » 5 1 ; „ 
e A! . * 3% 408: ; 


z + Fd 


* 7 


* * 

* # 4 ö 

0 7 * *. 5 þ 
"© WES | 

wt 


| 


Er 64) eee e NN oro eee 
7 a y ; W fy . q 


_ 
| | b Letter EK. 7 


7 _— — 2 —— 
2 2 2 —_ - E > = 22 — 
1 22 1 > — 
had N £ 5 rd WS 
, , oth * r „ 9 r 
0 * AN 5 yp 3d — 


- 26 > 
"3 — - 
4 


4 
* 
73 
Ig 
10 
bo. 
4 
Fl. 
4 
? 
"$4 
. 
72 
+3 
* 
Re 
77 
9 
N 
1 
3x * 
* 
* 
14 
os 3 
\a} 
* * 
© 44 
8 $ 7 
* 
*. 17 
. 
1 
1 7 8 
. 
To 
1} 
4 
is 
1 
* 
1 
' 
N 
„ 
* 
4 
18 
5 13 
rH 
** 
bf 
4 
: 
+» +3 
at Oo 
Hi 
2 
5 
„ 
iF: 
N 
1 
1 
4 
4 
4 
. 
i, 
1 
1 1 
LF 
a 
* 
HE 
5 0 
$ 
: JF 
1 
bt 
bY 
x 
kt 
1 
: 


_ 8 
—— . 
ns —_ 8 
— — U— 
5 N ——— 
2 nr” — 


y P " HA” . . 
— —ü— — —— ln, eee eee eee e eee eee eee e eee ee eee 
, * 4 Ys * * I 1 " 1 , R . . * * N -, * n 9 " I IRE TOR . 
1 ts. 48 N * "70 EOS bs ws E * WH » N * 2 n 1 1 1 ® is — 7 4 9 2 TI, * q N _— 7 34 1.3 WS. 4 . I” 4 v i NE * 7 2 9 1-7 a, D 4 ” 2 e 9 
an 7 N ON 4 x ” * . i ; 1 bs = 9 5 3 3 1 
nn * ; N ö 1 : * , . n 7 N ; 
We WR. . 5 * 8 4 4 x 1 N 14 * : : 72 * * 9 12 A Ate F * 
fy A . . ; 7 _ . e 5 . 58 : 1 7 q F % & Vas N * . 1 "2 * * # 4 f bf - 4 Wt. 
F ; , N p 15 q # 4 1 62 2 I 5 q ; £ 6 LEY 2 x } P * f a * E 
5 * be 2 p 7 ö # : F « 2 : 4 } 4 
"es ADV x | | PR 2 ON” ot Ws. 
| . 4 8 Re 
as 


We. F 
li — ' 
* n 
" ; 0 - , 
ba: dh 1 . 
F1 d F F X 
* * d "7:70 4 9 *; : 1 2 is D 4 
t ; 1 * ; þ 17 va 4 1 "FP 
| ober | | | | £ 
:, , 2 | "4 9 1 % , 
£ f A — 
: 4 a 1 ö % . . , 
O 4 2 7 * 5 R N 3 6 þ 
EA. -7 7 . k * Þ 
%. * * mY — bY _ . | 1 
72 4 . *%&"., * $a. : 
*. #44 3 


H. p. c. 1 5 
.es. 


1 Proceſs to the 8 
Sg cus, come to the Exigent; but 

462. other Officer, except the 
2964. 3.42: County,: And it ſeems à qu ble, 4s eee ee wa 
Sabre eh. Statute of Magna Charta, Ch. 1 7. to award the Exigent to the Sheriff of 


S &. | OX 1 "op | k WE Og ; *% ; 3 f 7 95 2 FN 3 85 
H. F. C his own County. But it ſeems © agreed, That the Juſtices of the King's 
196. _ Bench, or Juſtices in Eyre, might by the Common Law as well award 


C. 145. Proceſs of Outlawry, as any other Proceſs, againſt Appellees in an Coun- 


Fitz. coro. „ 
k - P.C. And it is f certain, That Juſtices of Gaol-Delivery may award Proceſs 
. P. C. 146. into any County, to apprehend and try them by Force of 28 Ed 1, 
commonly called the Statute de. Appellatis; but whether | this Statute do 
impower ſuch Juſtices to award Proceſs of Outlawry into a Foreign Coun- 
ty, may-delcrve to be nA e. e !!! nh nes 
As to the eighth Point, viz. In what manner the Court is to proteed 
upon, and after the Tryal, 1 ſball-obſerve, 
abba. Seck. 23. Firſt, That it is in the Election 8 of the Appellee, either to 
. F. c. put himſeff upon his Country, or to wage Battel with the Apptoyer. 
SP. C4. Sec. 24. Secondly, That let there be never ſo many. Appellees, if they 
Letter D“ wage Battel, the Approver muſt fight them h all. But on the contrary, 
7 it ſeems to be generally i agreed, That if a Perſon appealed by ſeveral 
5. pl. 10. Approvers of one and the ſame Felony, vanquiſhes any one of them, he 
Len. ſhall be acquitted againſt them all, and all of them ſhall be condemned, 
H. P. C. 156. in the ſame manner as if every one of them had been actually vanquiſhed, 
47 Ed. 3. 5. But if an Approver having appealed ſeveral of the ſame Crime, be van- 


pl. 10. .. 35 quiſhed by one af them, it ſeems to be Kholden, That his Appeal is ill 
pi . in force againſt the reſt; but the Note in ! Firzherbert 's Abridgment, Which 
3 I ſeems to be the Foundation of this Opinion, ſeems rather to be intended 
196. ol an Appeal by an innocent Perſon, than of an Appeal by an Apptover, 
8. P. C. 74. in Relation to whom. it ſeems to be a general Rule; That being once fal. 
Step, fified as to any one of the Appellees, be ought ta be condemned, a8 hath 
149 Letter B. been more fully ſhewn-in the 9th and: gth Sections of this Chapter. 
180 Letter B. Seck. 25. Thirdly, That if the King pardon the Approver or Appellee, 
pl. „„ hanging the Appeal, the Approvemeht in ceaſes, and the Appellee ſhall 
21 H. 6.34. be diſcharged; for in the firſt Caſe, by the Pardon the Felony is extinct, 
. 35-3- | and a Man can no longer be an Approver, than While he is under the | 
jr. % Guilr of the Crime, whereof the Apptovement is made, and liable oder 
3 Init. ze. condemned by the Court, | whenever. his Appcal ſhall be falſified, &. Ad 

It. coro. f in the ſecond u Caſe, it cannot be doubred but that the King's Pardon 


7 Ed. 3.12. Will diſcharge the Appellee, becauſe an Approvement is rather che dun 


1.28 „ of the King, than of the Party.: ne 266 eie eee 
5 AVE Set. 4 3 Fourthly, That — the Appeal of an Approver be Tal 
0 fjied by the “ Confeſſion, or Vanquiſhment f of the Approver, lth 2 
„q. ed by the Conviction or Vanquiſnment of the Appellee, yet if be t 
= 4 Ed. 3. fence be within the Benefit of the Clergy, neither the Approver in the 
16 pl.26. firſt Caſe, nor the Appellee in the ſecond, are excluded ſtoth it, 307 

6; iet d e 


+7 E9.35- more than in che Caſe of an Indictment. 


Fi . . | . 5 oy | \ | | | 8 3 
* Hl. b. C. 201. 3 Inſt. 130. S. P. C. 149. Letter B. n H. P. C. avi. Bro. coro. 49. 21 H. 6. o Fitz. 


coro. 128, 369. Fitz. Aſſiſe 421. H. P. C. 197. contra 21 Ed, 3, 17. pl. 21. Bro. coro. 38. Fitz. Coro. 447. 
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convict all che Appel whether by — Verdict, che King, ex 2 
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Wages f from thituTims! dfrche: Appeal to the Tims of tlie Convictiofl. 130- ente 
But. eit ſeemsʒo That auciantl he ought not to be ſuffered to continue „ 1 K. 6. 35. 
in the Kingdam i And it is neditei by g A . ch. 2. Fhat diverſe! ed fi +. 
ou Felunt, for Safeguar dof \theit Lives, bet brrame Provors; to the latent, in 
meas Time, "by: Brocage, ay! ov Efie to parſuc and — Pardons 
cir Deſivrran I a 2 — 
o he | rack Felon yaw erg gr = io „ 
ve am Chartercof” Faraon; the! Name of him that purſues ſuch Charter ze 
a1. ſame Chover, ie Mention that the ſame Chartar is granted at this 575 - 
eſtes And if he 10 mbar Jach Qbarter' is gramed become: Filan again 5 
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1 Sid. 230. 
*Yelv. 99. they find Billa vera, the Whole is void. 


E: A Common Law, may be indicted; but no Injuries of a.1 private Nature. 
Bro. Indie. Unleſs they ſome Way concern the King. Alſo it ſeems 10 be a good gene- 
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9 Whether a Grand Jury may find 
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generally agteed, That they mult either find ü. N era. ot: Ignaam, for 
5 che Whole; and chat if they tage upon tham to find it ſpecially, /oricon. | 
n - © ditjonally, orito be true ſor Patt only, and not for the tſt, the Whale is 
upon it, but ought to be indicted = 
5. G nn anew; and accordingly it hath: been teſolved, That iſ Grand Jury in- : 
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© 3 Bulſt.206, Bf Forcible Entry, and Forcible Derainer, Billa vera das to the : Forcible | 
x Rol. 408. Entry, and Inoramus as tou the Forcible Detainer; or if they indorle, 


4 Leon. 287. f That if the Freehold were in J. S. or the Poſſeſſion were in F. S. then 


4 jF'4 Ack. 3.-As to the ſecond Point, vix. Whether an Indictment be mere · 
c.64 Sed. 30. ly the Suit of the King; it is every Day's Practice, That it is fo fat 
Cro.Jac. 15 x eſteemed the King's Suit, that the Party who proſecutes ir is a good Wit- 
| ring Sid. neſs to prove it: Alſo it ſeems to be agreed, That no Damages can be 
i Yelv, 15. given to the Party grieved upon an Indictment, or any other criminal Pro- 
TY Rol. Abr. ſecution, h notwithſtanding the King, by his Commiſſion erecting a Ne 
Letter BÞ Court, expreſly direct, That the Party ſhall recover his Damages by ſuch 
2 Rol. Abr. a Proſecution. Alſo, where by Statute Damages are given to the Party 
— p. grieved by the Offence intended to be redreſſed, it * ſeems that they can- 
Cro. Car. 531, not be recovered on an Indictment grounded on ſuch Statute, unleſs ſuch 
12 Car Method of recovering them be cxpreſly given by the Statute but chat : 
558. They ought to be ſued for in an Action on the Statute in the Name of the 
Vide ſupra, Party grieved. But it ſcems k certain, That the Court of. King's Bench, 
6% . having the King's Privy Seal for thar purpoſe, may give to the Proſecutor 
i 1-Rol. Ab. the third Part of the Fine aſſeſſed, on à criminal Proſecution, for any Of- 
220% ;. Fence whatſoever. Alfo, it is every Day's Practice of that N. N in- 
« Jon. 386. duce Deſendants to make Satisfaction to Proſecutors for. the Colts gf.. the 
Cro Car. 448. Proſecution, and alſo for the Damages ſuſtained by the Injury whereof -the 
5 ag 757. Defendants are convicted, by intimating an Inclination on that Account 
1509 mitigate the Fine due to the Ring J! 
Seck. 4. As to the third Point, vis. What Matters are indictable: 
There can be no Doubt, but that all capital Crimes whatſoever, and alſo 
all Kinds of inferior Crimes of a publick Nature, as Miſpriſiong, and all 
other Contempts, all Diſturbances of the Peace, all Oppteſſions, and all 
other Miſdemeanours whatſoever of a publickly evil Example againſt the 


ment 16, ral Ground, That where · ever a Statute prohibits a Matter of a publick 
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1 Sid. = ” for his Contempt of the Statute, unleſs ſuch Method of, Proceed 
maniſeſtly appear to be excluded by it. Yer if the P; rcy. offending have 
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for li ſencs conclude bor. für vam fatst?, and cant be made good 247 . 
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n been taken with the Matiner :” 8 It is ſaid, That anciently if Onr 26 AMT pl. 
guilty of Larceny had been freſhly purſued and taken wich the Manner, 855 
and the Goods fo found upon him had been bt. 1ghr into the Court with! 57 by 38, 
him, hen might be. tried immediately without any lndictment; and this is Lottes K. 


ſaid co have been the proper Method of proceeding in ſuch Manors 179 Lecter g. 


which bad che Franchiſe of Infangrhefe, box” ſeems to be alogerher obl0- ble. 2 


em this Day. -_ nt i 72 . 
Sec. 8. As to the Frey point, vir. Where one "may be ſo ag A pl. Fe. 
| upon Verdi: wis i add. That in an Aion of Treſpaſs in the King's Fi KS 
Bench, De: milliere abAdut?4 cum bonis viri, if the Defendant be found guilry » H 1. * 
of having carried away the Woman and Goods with Force, and Don- 87. C., 
ouſly ; ot i in a Common Action of Tteſpaſs in the ſaid Court, for Goods 
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ſucha Charge by the Oath of twelve Men, on their Inquiry into the * AS. elf. 


Merits of a Cauſe, in a, Court which. has Juriſdiction over he Crime, Bro.c co a 
is equivalent 10 an Jndiftment; and the. King being always in -Jadgrient s. F. 8 14 
of Law preſent ia Court hy rake Adyaditage 0 Wy. 1a 

ban diſcloſed. for his — But ſuch a Verdict in a. Court which n. 


k no Jutiſdiction over criminal Matters, ſeems to be of little N .. 
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1 E Sec. 7. 4 

HP 5 ibs, by an: ee AK Ther 3 ly favoured in this Re 
a, „ elf, Be, Sf _— This rcöulrir hfrcua Perſon is: i and ap- 
8 Apa pealed « of the ſame f Crime, and the Appeal is nox-prolecuted, he, ſhall 
80 coro. 8 not & be Aris gnec up 1 the indictment, hut upon the Appeal. 
74 Sec. 9. Thirdly, h That if an A ppellant be nonſuig in an Appeal by Writ, N 
5; 12 beſore be bach deelrd the Appellee canuor be:araigned at the: King's 
pl.. uit on the Writ of Appeal ;; nor bas b&w. iti contains no Certaimy 
Für cord? 1: of the Circumſtances of the Fact, which it is the proper: i-Offica:of he 


REG Declaration to aſcertain; but alſo, 41 for what appears to the con- 
er. 


** H.P.C. 19 trary by the Record, the Writ, might x have been purcha bed by a Strang 


15 P. 2 And therefore in ſuch Caſe, it ſeems to be in the Diſcrerzon | of the 
; H.6. Court, either to diſmiſs che Appelle, ot do bail him, till ic ſhall'appear, 


. 6. Whether there will be Lo. A Hfoſecution againſt him. Bat if an 
. 10, Appellant, by. Wric, be nonſuit aftgs; Declaration, ot any. Appellanc 
1 Bill, or Approver, be nonfuir, it ſeems, m That regularly the Appel- 
* . ſhall be arraigned at the King's Suit, on the Bill or Declaration: be- 

cauſe they muſt be as Srpfn 28 an Indictment, and eangor be commenced 
oo caro. bur in Perſan, . 95 dei bed run 10 Vlog 

1 pc . e 10. Fomhh, That it ſeems o be a ſettled Rule, Fed 
* 5 ever an Appeal is once well commenced, and after wards ſp fat determined, 
B.C. without a full Acquittal, that neither the ſame, nor any n other Plaintiſl, 
Aj C. 199, can ever bring another Appeal againſt the ſame Appellea, he may be ar- 
Bro. Appeal raigned upon the Bill or Declaration, at the Suit of the King; as where 


97, 139. an Appellant, having a good Title to the Appeal, males a Raleaſe 9co 


156 10850 the Appellee, hanging the Action, or ſuffers a P Nonſuit, or 1 Retraxir,'or 
384+ f I demurs to a good Plea or Iſſue, tendered by the Appellee, which Demut. 
* ww rer is adjudged iind him; or where ſuch an Appellant or 2 
ry confeſs their Appeal to be falſe, * unleſs they — ueh Conſeſſion: in the 
: See ch. 23. Field, upon a Trial awarded by Battel; for ſuch Conſeſſion amounts to a 


BRA IF Vanquilhment of the Appellant or Approver, and conſequently is a full 


Letter C. Acquittal ol the Appelise; alter which his Life ſhall not be brought 


Bro. Appeal 

67, 130. 27 Alf. 15 7. AC pl. 5. Fitz. coro: 156, 198, 357.1 m F. p. C. 148. 0 1997 260 570 
Appeal. 67. 4 S. FP. C. 148. Bro. Appeal 118. Fitz. cpr. 369. Vide Bro. Coro. 35. 5 1. 5. . pl: 7. fr 
148. Letter B. H. P. c. 200. Bro, Appeal 27. Fitz. coro. pl. 18; 1 2 1 C. 183 & iP, C. 447. 7 . 
Cro. Eliz, 460. Fitz. coto. 25, yu: Bro, niſi ptius 28. Fitz. utl⸗ lagary 147. Letter E., 148, 
Letter B. Dyer 120, pl. 13. 8 P. C. 148. Letter B. Fitz. ; 1. 6. 30. pl. 22 K 16. 
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again into Danger for * ume Crime,”  And"this em We a 8067 

| Reaſon why aſter ſuch a Ae or a Verdict in His Fayour, an 
Appellee ſhall be difeharged, as well agzinſt che Suit of the King, as 

that of the Patty. Bur it ſeems, Thar in all other Caſes whatſoever, aa 
Appellee, in an Appeal well commenced; being wholly y diſcharged of the 

Suit of the Party, may be atraigned upon the oF 

King, wherher ſuch Diſcharge were merely bn to the Act of the Par- 


, as in che Caſes above-mentioned, or to the Act of the Court; as 2 870. 4 


Where an Approver is adjudged to de hanged before he hath perfected his 1 12 17 
Appeal; of partly to the Act of Law, and partly to the Act of the pl. 0. 
Party, as b where an Appeal by a Woman for the Death of her fil fe. 7 
Husband, is abated by her marrying a ſecond; or Where an Appellee is H.P. CG. 200; 
diſcharged of an Appeal, for nor © having been made a Defendant in a © 47 bd. 3. 
former Appeal, brought by the ſame Appellant for the very ſame Fact; or 16. pl. 27. 
whether fuch Diſcharge be merely owing to the Act of God; as 4 where 104. 


an Appellant dies a natural Death, while his Appeal is def ending. It! S.P.C. 147: 
ſeems Take to be holden in the Year Book © PRE: 4H. f Sera Leer k. 


as a general 40 Ed. 3. 5. 
Rule, That where-ever a Writ is abared, the Declaration Jepending upon pi. 8 


it is determined alſo, and conſequently, chat the Appellee cannot be ar- 5 * el 
raigned upon it; but to this it may be anſwered, Appell the very ſame me "Oy 
Place it is allowed, That after a Nonfuir in an Appeal, the Appellee may 1 

be atraigned at the Suit of the King; and it ſeems difficult ro give 4 

Reaſon, why a Writ is not as much determined upon à Nonluit as upon 

an Abatement; to which may be added, that the point ad judged, Which 

was this, That where a Writ abates ſor a Miſnoſmer, the Defendant 


this Ground, Thar where a Suit is ill commenced, the King ſhall not 

have a preater Advantage from it than the Party might have had; and ©©& © 
therefore the Opinion above-menrioned, being allo contradicted by 3 
beſt f Authorities, ſeems to be of little Weight, ee i 


Sect. 11. Fifibly, That where-ever 8 an Appeal abates for TaſliMcied- <p 17 
cy of the Wrir, or is batred for want of a good Title in che A en by 
or for any other Matter which ſhews it was ill commenced, the Defen- pal j. 
dant ſhall not be arraigned upon it at the Suit of the King; becauſe it ba TG] fy 
never had a good Foundation, and cannot give a greater dyantage to contta 41. 

the King than to che Party himſelf who ſued ir; dvd therefofe it ſcents 4 AF. pl. 14. 
to be agreed, That if an Appeal be abated for want of Fotm a apparent in Fen tk 98 
the Writ, as h for the Omiſſion of the Word Habeas, or for falle ! Latin, ai. 


or fer any other k appatent Defect; or if it be abated for 4 Defect 10 1 149. 


apparent of it ſelf, bur diſcloſed by che Pleadings of the Parties, as for a 17 We 15. 


1 Miſn6ſmer, 'or- wrongful Addition, or any ſuch like Inſufficiency ; or 55 Appes ö | 


if je be abated on Account of the Difabiliry of the Appellant, as by © . P. c. 
Plea of Ourlawry ® for Felony or Tteſpaſs; or if it be ppt without Day 5 

upon a Plex” of Excommuniemion-of the Appellant; or # if it be batted * Bro, coco, 
by a Releaſe made before the Commencement of the Suit, or by Teatoh 2M 0. 140 


that the Time fot bringing it was elapſed ® before ic was Lüner er ad 


tter. C. 
becauſe the Appellant appears to have never had any Right to bring it; A e 


itt. cofo,, i 
12, 101. 


as where ia an Appeal by one as Wife, it is ſound that the was 5 1255 
lawfully married fo the Deecaled ; of in an Appeal by © one AS Heir d Ab 


4H 615, th oo 
8 P. C. 148: Lecres C. H. P. C. 200. m 5. P. C. 199. 2 e A. A. HP. 1G, * Fitz nth 47. 5 55 


57, 118, 146. 17 Aff. pl. 26 Fitz. coto. 175. n 5 148. Letter B Fitz. coro. 12. H. .. 200% 
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his Father, it is found that he hath an elder Brother alive by the ſame 
Father, &c.. the Appellee ſhall not be arraigned upon the Appeal, at the 
Suit of the King, bur ſhall be wholly- diſcharged of it. But where an 
2 SPC. 1 1 Appeal is pr without Day on the Plea of Excommunication, the Ap- 
Letter A. pellee ſhall be mainpriſed from Day to Day till the Plaintiff be abſolved; 
13 Ed. 4. 8. and notwithſtanding it ſeems to be holden. generally in ſome b Books, 
as pl. 12. That where an Appeal is abated for any of the Inſufficiencies abovemen- 
Ficz. main tjoned. or'barred, the Appellee ſhall be ſer at large, and be diſcharged, 
we 4 . as well againſt the King as the Party; yet © ſurely this muſt be under- 
35. pl. 15. ſtood only of ſuch Caſes wherein it appears, That neither any Indict- 
Bro. Appeal. ment is preferred, or intended to be preferred by the Kiog, not any other 
mm pl. 27. Appeal preferred, nor intended to be preferred by the ſame or ſome other 
+7 Aff pl 26. Party; for otherwiſe ſurely it cannot but be intended, that it muſt be in 
Fitz. ud gory the Diſcretion of the Court, upon Conſideration of the Circumſtance of 
e the Caſe, either to commit or bail the Appellee for a reaſonable Time, in 
68, 167, 175, order to anſwer ſuch further Proſecution, or 4 to bind him to his Good 
| e Behaviour for 2 certain Time, Get. VV „„ 5 
21. Fer. 12. Sixthly, That whatſoever may be pleaded by an Appellee 
JOIN either in Bar or Abatement of an Appeal, while it is carried on at the 
149. Suit of the Party, may © as well be pleaded by him, when it is proſecu- 
Letter A. ted at the Suit of the King; as *. chat the Appellant ſuing an Appeal of 
1 1 Death, as Wife to the Deceaſed, was never married to him, or 8 that 
Fitz. coro. ſhe is outlawed, &c. which depends upon the Reaſon taken Notice of in 
e es the precedent Sections, vis. That an Appeal ſhall not give the King a 
72, greater Advantage than the Party himſelf who ſued i, 
27 Aſſ. pl. 7. Seck. 1 3. Seventhly,That h where ever an Appellee is arraigned upon the 
: * 5 Suit of the King, he may plead the King's Pardon, in the ſame Manner as 
1 if he had been arraigned upon an Indictment: Bur if an Appellee, who 
itz. coro. by pleading ſuch a Pardon diſcharges himſelf of an Appeal ar the Suit 
Bro. 49. of the King, be alſo indicted, it is adviſcable i to take Care at the ſame 
Letter DO. Time when he is in ſuch Manner diſcharged of the Appeal, to have a 
* SP.C 172. Ceſſer of Proceſs entered on the Indictment, to prevent the Vexation of 


Letrer B. | 3 a 
Quere, Fitz à cauſeleſs Proſecution upon it. 


coro. 452. Se. 14. As to the fourth Point, piz. Whether one may be tried at 
z ©019: the Suit of the King for a capital Offence, without any Indictment upon 

21 Ed.z. a Sheriff's Return, it ſeems to be generally agreed, k That neither che 

35 2 Sheriffs Return of a Reſcous, or Eſcape, or of any other Matter, nor 
n Pi men. any other Record whatſoever, except only an Appeal or Indictment, or 
ftravs de ſomething equivalent thereto, as the Verdict of twelve Men, finding a 
745123 Man guilty in ſuch Manner as js above ſet forth in the ſixth Section of 


5 OO: this Chapter, can at this Day pur a Man upon his Trial for a capital 


oma A.B Offence, as being contrary not only to the Common Law, but to | Mags 
11H 4.41 Charta, and other ® Statutes made in Affirmance of it. 5 

18 Seck. 15. As to the fifth general Point of this Chapter, viz. Whether 
Vide fup's a Man may be arraigned on an Indictment, while an Appeal is depend- 


ch. 24. $:Q. * As RE 4 | 
"* 7 ing againſt him for the ſame Offence, it ſeems n that it was the Common 


25 | 
: S.P.C. 194. Practice before the Statute of 3 H. 7. 1. Whether any Appeal were de- 


1 545 wth pending or not, not to try any Man upon an Indictment of Murder, be- 
pl. 14. fore the Year and Day were paſſed, leſt thereby the Suit of the Party 


A $i ſhould be prevented. And if ſuch Regard were had to an Appeal where 
2 Inſt. 3 none was depending, it cannot he thought but that much 7 greater was 


S. P. C. 31. © 3 a g | . * . a WF 
Letter C. 94. Letter B. 95. 2Ed. 3. 1. pl. 4. 1 H.7.6. pl. 2. Fitz. coro. 48, 149. Bro. coro. 130. Vide 
ſupra ch 19. Sect. 15. 19 H. 3. ch. 29. ® 25 Ed. 3. de prodiftionibus cop. 4. 28 Ed. 3. 3. 37 Ed. 3-18 
n See the Preamble of 3 H. 7. 1. S. P. C. 107. Letter A. Fitz. coro. 44, 82. 7 H. 4. 36. a4. „ 44 Ed. 3 
38. pl. 35- 31 H. 6. 11. pl 6; 21 AT, pl. 4. 21 Ed. 3. 23. pl, 16. Fitz. coro. 18, 114. Fitz. reſponder ot F 
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1. How theſe Matters ſtand by the Common Law. a oC als. tr 
TCC 
81 
eee Vids fapre. 
by che Com- Ch. 23. Sc. 


mon Law every Indictment maſt be found by twelve f Men ar the leaſt, 3 1 H. . 


* 


„ Sa þ& 


the Sheriff, or other proper Officer, without the Nomination of any other 3 coro = 
Perſon whatſoever; and ought alſo to be a Freeman, and à lawfyl l.. 
liege Subject; and conſequently neither under an i Attainder of any Se rhe Boks 


4 7 . Lond uberhe t cited te the 
Treaſon or Felony 3 nor a & Villein, nor Alien, nor outlawed; whethet 2 2 of 


Ofc. N e I my en e BY ene oo ver 10" 11 u 2 Kol. Re. 
SeF. 16. Alſo many Indictments in inferior. ? Courts have been 82 „ 
P quaſhed for want of the Words, Proborum G legulium hominum, | in the k Popham 
Caption of the Indictment, ſetting forth by What Perſons: it was ſound; 202. ; 
1 but this is ſaid to be no Exception to an Indictment ſound in the Coutc 1 19 
of King's Bench, or Grand Seſſions, or Counties Pälatine, and harh been i ; Toft. 38; 
often r over · ruled, as to Indictments in other Courts, becauſe, all Men * 10 
ſhall be intended to be honeſt and law ful, till che:contrary appear, ide Pitt. 
JV%JJJVVVVJV%V%%%Vhſ. O08 BOAR IAC I 00S, 43 Finer bad. 
Quere, Cro. Car. 134, 147. 1 Jon. 198, 199. * Gro. Elz. 654. pl. 16. . 11 H. 4 47. pl. 8. Bro. coro. 
189. Bro. indi@. 2. 21 H. 6. 36. pl. 17. Cure, Co. Car. 134, 135, 147. „ 1 Keb. 629. pl. 113. 2 Keb. 
471. pl. 63. 7 Cro. Eliz. 751. pry. ro. Jac. 635. Palm. 282; 389; .2 Roll Rep 400. 2 Rol. Ab. 83. pl. 7. 
3 Mod. 122. Poph, 203. 4 1 Keb. 629. pl; 112, 2 Keb. AP Gt bo bots 2 2 Feb. 135, 384. m Keb. 
50. pl. 5. Cro Jac, 41. 1 Sid. 196, 367. Quzte, 4 Rol, 2. pl. 8. e 
5 hs | x Seck. 


1 u edfolved ln le. Wear, god af x: 1 * by 8 4 
„ Thaonk outlawed. on an Indictment of kelopy, 
71 may peach didince of ic, that onE of the Indictors wWas outlawed: ſor 
1; Felony," c. Bur iv fetms co:be-the general ? Opinion, That this Reſolu- 
| 7 inf! von is rather groufdet ono che Statute of 11 H. 41 96449, Which was 
e 2* 7 malle ih whe fame Term, in wllich this Neſolution was given, than on the 
Pad Law becauſe nt appears by the very ſame Vear- Book, that 
H UP: yr chis Hen was firſt}! ed it was diſallowed; from wbente, as 
4 3 Ii 1175 2 ir is collected v ahat the ſubſequent Reſolution was founded. on 
FH Le] at Authority of the aid Statute, which may be intended to have been 
Gr: 0761 5 made after the Plea was diſallowed, — ſubſequent Reſolution, 
by which it aas adjudged good. Vet, conſidering that the ſaid Relolu- 
tion was given in the — of Hilary Term, add that the Parliament 
4 5 wultich made the ſaid Statuie was not holden beſote che- Beginning of t 
+119 e ſame Term; und thereſore it is not likely that the ſaid Statute was iſo ſoon 
5 1 and ſalſo conſidering, that the ſaid Reſdlution was given by Advice 
ol all che Judges, who ſeem to have been conſulted about the Validity 
of the Plea above · mentioned at the Common Law, and tükes no manner 
of Notice of any Statute, but only of the Law in General, it may de. 
ſerve a n Wremen ſuch Plea be not od at the, Commo 


s Ng ve 
u, vice of alben | 


' Law >: 3 1 N 
Vile ok, Sec. 1 1 do not fad: it auy har Beiden That bone is Freebsl- 
3 647, ders ought to be returned on a Grand Jury; but how far the Law is in 
Cie., Ein. 1 Reſpect altered oy Statute , ml be N in the Ewentierh 
413, 7, F | 
| ry Seck. 19. As to 45 fcond Particular, viz, How the Megs 3 
mentioned ſta} by Statute, it is enacted by the Statute of Weſtminſter 2, 
28. That old. Men above the Age of ſcvrnty Tears, Perſons per petually ich er in- 
1 at the Time of the: Summons, or hot dnelling in the Country,. ſhall not be 
. in Juries,. or leſſer Aſſes. And the Equity thereof, and the Reaſon of 
115 the Thing, ſeem plainly. fo far to extend to Grand Juries, that if it ſhall 
229 — appear that any of the Perſons aboye · mentioned be returned on a Grand 
. Jury, the Court, into which they are returned, will eaſily excuſe theit 
. 1 44. Non- appearance. But it ſeems clear, © that any ſuch Perſons. being re- 
i Regih/ e turned on à Grand Jury, may lawfully ſerve upon it, if they think fit ; 
5 *. 1. 00 nt ither do I find that they can have an Action on the ſaid Statute for being 
ts fo returned; for the Writ d in the Regiſter grounded on, and reciting. the 
Vide a Inf. Statute, mentions the Prohibition of it to be, that Men above the Age 
4975 yo . of ſoventy: Years ſhall not be put in 4ſtfts, juratis, vel recognitionilus ali 
| e, which-Expreffions ſoem proper fur Petit Juries only; whereas the 
1 Writ grounded on che Statute of Artiauli ſuper chartas, ter forth more at 
Vide i, large in i obe eocory-fie Section, recites the Prohibition thereof to be, that 
561. none of the Perſons in the Writ mentioned ſhall be put in inquiſitionilus 
dec jaratis which Expreſſiom ſeems to be of à larger Extent, and to take 
3 a in Grandaswelbas'PcricFuries; by. which it ſeems clearly to be implied, 
dteunat ia the judgment of thoſe hö formed the aid: Wiit, the Stel 
muaentioned is more general: than the former- Fir 
4] ; 1 2. Seffi a lt is farther enacted by the above-mentioned Statut of 
0 on wiꝛſter a, 38. "That 'uone>ſhall ka pat in Aﬀiſes or Faries, though they, oug bi 10 
li be taken in the proper County, who, have le Lenements than to the Yalge ꝙ twetr 
0 | I * Shillings yearly. And it is required by the Statute of 21 Ed. 1: 
AR ommonſy called the Srature De his qui ponendi ſunt in A is, Ther they 
1 iq i ould. Kue Teunments 0 the Value F 405. yearly; Provided, That before Juſtin 
ces in Eyr fer ey Na in theit Eyes, and "alſo, in e, god. e 
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which | ſhall. be taken in Cities and Burgh, and other trading Towns, the'fa ne. 8 5 
mag be dont as was accuſtomed: And this Exception is likewiſe: mentioned 
in the! Writ in the Regiſter,” which ſeems to be grounded on both theſe“ Regiſter 
Statutes; by which it appears, That neither by the Common Law nor r , .. 

by theſe Statutes there was any Neceflity in Proceedings before Tufltice Fun 

y thele otarutes: Was any Necellity in Proceedings before Juſtices Vide 2 Rol. 


in Eyre, &c. That Petit Jurors ſhould be Frecholders; and if fo, it ſeems Ab $47,648. 


probable that there is no greater Neceſſity that Grand Jurors making an © Fl. 413. 
Inquiry before them ſhould be Freeholders; and if a Grand Juror before 
ſuch Juſtices need not to be a Freeholder, why ſhould there be a greater 
Neceſſity that a Grand Juror before other Juſtices ſhould be a Frecho der? 
And it is farther remarkable, that the above mentioned Writ in the Re- 
giſter, which ſeems to be grounded on theſe Statutes, mentions only Per- 
ſons put in aſſiſis, juratis, vel recognitionibus aliquibus: To which ma y be ad- 
ded, That the ® ſeveral ſubſequent Statutes, which require that none but: H x. 
Freeholders or Copyholders of Lands of ſuch a Value ſhall. be returned Star 2 cap 3. 
on Juries, exprelsly extend only to Juries returned for the Trial of Iſſues; 5 9 
except only the e Statutes concerning Indictments in the Sheriff's Torn, 4 & 5 Gul. & 
which require, that every Juror finding ſuch Indictment ſhall have 205. 33 
yearly of Freehold, or 263. of Copy hold, and alſo. except 3 H. 7.1 4 24 1 8 
which requires that every Juror of an Inqueſt by which Juſtices of Peace? Vide ſupra, 
ſhall inquire of Concealments hy other Inqueſts ſhall. have Tenements of 575666 yo 
the yearly Value of 40 5 and alſo except 33 H. 6. 2. which requires 8 
that every Indictment in the County Palatine of Lancaſter, of Perſons 
ſuppoſed by the ſame Indictment to live in ſome other County, and alſo 

every Indictment in any other County, of Perſons in the ſame Indi» 
ment, ſuppoſed to live in the ſaid County of Lancaſter, ſhall be taken 

by ſuch Jurors only as have Lands to the 'yearly Value of one hundred 
Shillings: All which ſeems to make it doubtfal, Wherher there be any 
Neceſſity either by the Common Law or Statute, that a Grand Juror in 

in any other Caſe muſt be à Freeholder, oo ooo on 

Seat. 21. It is enacted by 28 Ed. t. commonly called the Statute of 

Articuli ſuper Chartas, cap. 9. That no Sheriff, nor Bailiff ſhall impanel in In- 

queſts, nor in Juries over many Perſons, nor others, nor otherwiſe than as is or-. 
dained by Statute - And that they ſhall put in thoſe Inqueſts and Furies, ſuch as 
be next Neighhonrs, moſt ſufficient, and leaſt ſuſvicious, And the like is en- 
acted almoſt in the very ſame Words by 42 Ed z. 11. And it is farther 


enacted by the ſaid Statute of Articuli ſup:r Chartas, That he who doth con-* n- | 


trary, and is attainted thereupon, ſhall pay unto the Plaintiff his Damages dbulle. 
and ſhall be grievouſly amerced to the King. And the ſaid Statute of Articuli 
ſuper Chartas, is ſaid by Sir Edward Cote, to extend ro all Suits or Pro- 2 Iaſt. 561. 
ccedings, either criminal or civil, real, perſonal, or mix'd, publick 08; + + 
private, Aſſiſes or Enqueſts ;' and furely that Part of it which ordains, 
that the moſt ſufficient and leaſt ſuſpicious ſhall be returned on all Ju- 
ties, is ſo agreeable to common Right and natural Juſtice, that it cannot 
but be thought to be in Affirmance of the Common Law, and equally to 
extend to Grand and Petit Juries, and conſequently if any Officer ſhall: 

be wilfully guilty of an Offence againſt it in the Return of any Juty, he 
cannot but be puniſhable for his Contempt, at the Suit of the King. 
Aud it is enacted by 23 E. 3. 6. That FJuſticet of 4Aſfiſes ſhall have Commiſ- 
ions ſufficient to inquire in their Seſſions ef Sheriffs, Rc. for putting into Panels 
Jurors ſuſpelt and of evil Fame. And it is farther enacted by 34 Ea. 3. 4. 
That all Panels ſhall. he made of the next People; which ſhall not be. ſuſpe@ nor. 


wx 


procured, And that the Miniſters which do againſt the ſame, ſhall be puniſhed i | ea | 


before the Fuſtices who take the Inqueſt. according to the Ruantity of their Treſ- 
7 0 V paaſi, 
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| paſe, as mell ag ainſt the King 45 againſt the Party for the Quantity of the D. 


mage which he hath ſafſered in ſuch Manners and both theſe Statutes ſeem 
equally to extend to the undue Return of Grand and Petit Juries, But it 
is obſeryable, that the Clauſe of the above recited Statute of -Articuli 
_ . ſuper Chartas, which ordains that the Sheriff, Sr. ſhall render double 
Damages, extends only to Jurits retu nec in Suits: between Party and 
Party; becauſe it ſays, That he ſhall render them to the Plaintiff, which 
tis a Denomination never given to the King or Proſecutor, where the 
Proceeding is by Way of Indictment; and accordingiy we find thar the 
2 Regiſt. 178. Writs in the * Regiſter grounded on this Statute exprelsly relate to Suits 
F. N. B. 165 between Party aud Party. % %% See” 6 3 AO 95 e 7 313 
Seck. 22. But the principal Statutes relating to the Return of Grand 
Juties, are 11 F. 4. 9. and 3 H. 8. 12. the firſt whereof. is as followeth, 
Becauſe, that now of late Enqueſts were taken at Weſtminſter, of Perſons named 
fo the Fuſtices, without duc Return of the Sheriff, of which Perſons ſome were 
-ontlawed before 1 d Fuſtices of Record, and ſome fled to Sanctuary for Treas 
fon, and ſome for Felony, there to haue Refuge, by whom, as well many Offenders = 
were indidted, as other lawful liege People of our Lord the King, mot guilty, l 
_ Conſpiracy, Abetment, and falſe Imagination of other Perſons, for their ſpecial 
Advantage and ſingular Lucre, againſt the Conrſe of the Common Law uſed and 
accuſtomed before this Time : Our ſaid Lord the King, for the greater Eaſe and 
| Quietneſs of his People, will and granteth, that the ſame Indictment ſo mage, 
with all the Dependance thereof, be revoked, adnulled, vpid, and holden for none 
for ever: And that from henceforth no Iudict ment be made by any ſuch Perſons, 
but by Enqueſts of the King's lanful liege People, in the Manner as was uſed in 
the Time of his noble Progenitors, returned by the Sheriffs, or Bailiffs of Fran- 
chiſes, without any Denomination to the Sheriffs, or Bailiffs of - Franchiſes lafare 
made by any Perſon, of the Names, which by him ſhould be impanelled, except ii 
be by the Officers of the ſaid Sheriffs or Bailiffs of Franchiſes ſworn and known 10 
male the ſame, and other Officers to whom it pertaineth to make the ſame accord- 
ing to the Law of England: And if any Inditment be made hereafter in am 
Point to the contrary, that the ſame Inditment be alſo void, revoked, and far 
ever holden for none. tl TY F 
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F 2 1 of this Statute the following Points have been re 
— + | V 
12 Co. 98, Sed. 23. b Firſt, That where a Perſon not returned by the Sheriff on 
3 loft. 33. 2 Grand Jury procures his Name to be read among thole of others Who 
'33' were actually returned, whereupon he is ſworn of the Grand Jury, Ge. 
e Supra, he may be indicted, either in the King's Bench © or before Juſtices of Ojer 
Cup. 5. Set. and Terminer, for his Contempt of the Statute; and being found guilty, 
OF: may be fined and impriſoned; and yet the Statute doth not expreſsly pro- 
vide that any ſuch Perſon ſhall be any Way puniſhed, but only that the 
Indictment ſhall be void, %%“: FF 1 
a 12 Co. 993. Seck. 24. 4 Secondly, That Indictments of Offences not capital ate as 
31-8. % much within the Statute as Indictments of Treaſon or Felony ; and alſo 
"Hi ere Indictments before Juſtices of Peace as much as Indictments before ſupe- 
1 3 198, rior Juſtices ; but it hath been © queſtioned whether a Coroner's Inquelt 
1 Cro. Ca. 134, be within the Purview of it. ee . W 
1 23 Sect. 25. Thirdly, That a Perſon arraigned upon any Indictment taken 
—_ 4 HE C.202. contrary to the Purview of the Statute, f may plead ſuch Matter in Avoid 
WR Ero. C. 134, ance of the Indictment, and alſo plead over to the Felony. - 10 
1 . 147. | ; 5 8 | ; | ne 
1; | 199. | : 8 f | a 
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Set 4 26. 
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Seck. 26. Fourthly, That a Perſon outlawed upon any ſuch Indictment 
e a Trial, may alſo ſhew in Avoidance of the Ourlawry, that che 
Indictment was taken contrary to the Purview of the Statute, as m_—_ 
fully to appear from the-* above-mentioned Near Bock of 11 #1. 4. 41.8 Fer, 5 
But if a Perſon who is tried upon ſuch an Indictment, takes no luck Ex: Sec 17. 
ception before his Trial, it may be doubtful whether he may be allow: » ; ran. 34. 
ed to take ſuch Exception afterwards, becauſe he hath "flipp'd che moſt Bro. Indie... 
proper Time for it; except it can be verified by the Records of the ſame _ 
Court wherein the Indictment is depending, as by an Outlawty in ſuch | 
Court of one of the Indictors, &. in which Cale it is © i A 9 J Toft. 4 
one, as amicus Curie, may inform the Court of r. : | 
Seck. 27. d Fifthly, That if any one of the Grand Jury „Wied Fad an * Fl H. 447, 
dictment be within any one of the Exceptions in the 9 he vitiares 1 p C. Sn, 
the Whole, tho' never ſo many eee Perſons Joined with him S. P. C 88. 
in finding 3 l 3 al 33- 
Sect. 28. Sixthly, Thar if a Priſoner indifted of felony offer to tuke 
any ſuch Exception, he ſhall upon his Prayer have Ne aſſ Bes x e * : 
him for his Affiſtance in it. 4 bo 
Selb. 29. f Seventhly, That the Court needs: nor dic of the Ples of 3 loſt. 34 
the Outlawry of an Indictor, in Avoidance of atty ſuch ladictment, r 
leſs he who pleads it have the Record ready. nr _ 
Seck. zo. It ſeems ſomewhat queſtionable, 8 whether Outlawry in a b. er- x, 
ſonal Action be within the Putview of the Stature. © * „se. ; x 
Se. 3 1. It is recited by the above-mentioned Statute of 3 . 8. mY 1 1 
That many | Oppreſſions had been, by the untrur Demeanour of 51 and their 3 ſu wy . 
Minifters, done to great Numbers of the Ki ing Subjects. by * 0 Fr, „ 
at Seſſfons holden for the Bodies of Shires, 75 Names of ſuch Perſons, as for : 
(ngular Advantage J. the ſaid Sheriffs ifs and their Miniſters, ul. he wil ally. fer. 
[morn and perjured, by the finiſter Labour of the ſaid Sheriffs and their mifters 
B/ Riaſon whereof many ſul ftantial Perſons, (the King's true Sulji8s) bal bern 
nrons fully indicted of divers Felonies and other Mizbrhaviour, by their Covi and 
Fulſchooa : And alſo ſometimes by Labour of the ſaid D divert great Fel- 
nies had been concealed, and not preſented by the ſaid Perſons, by the [aid Sheriff 
a-4 their Miniſters partialh returned, to the Intent to compel tht O fenders to make 
Fines, and give Rewards to the ſaid Sheriff and thiit Miniſters.” 1 
And thereupon it is enacted, That af! Panels to be returned, which be not 
at the Suit of any Party, that hal be madr, and put in by every Sheriff and their 
Miniſters afore any Juſtice of Gaol- Delivery, or Juſtices of Peact, whireef ont 
to be of th: Quorum, in their open Seſſions, to enquire for the Ki ing, ſhall be re- 
formed by putting to, and taking out of the Names of the Perſons, which ſo bt 
impanelled ty every Sheriff and their Miniſters, by the Diſcretion 6 the ſame 
Juſtices, before whom ſuch Panels ſhall be returned. And that the (ame Fuſtice 
and Fuſtices ſhall command every Sheriff, and their Miniſters in his Abſence, to 
put ot her Perſous in the ſame Pang by their Diſcretions : And that the ame Pa 5 
nels ſo reformed by the ſaid Faſtices be good and lawful. And that if any Serif, 
or any their Miniſter, at any Time do not return the ſame Panels ſo reformed, thit 
then every ſuch Sheriff 2 Miniſter fo offending, Jhal forfeit for every ſuch of 5 
fence 20 le & c. | 
Seck 31. It hath been reſolved that this gtatute doth not take away 
the, Force of the above - recited Statute of 11 H. 4. in any Point wherein 
it doth not expteſsly vary ſrom it; from — it follows, That if any H.P. C. 203. 
of the Jurors who find an indictment be outlawed, or retutned by a She- bs Pec. 
riff or Bailiff, at the Nomination of any other Perſon, the Indictment * 


may be avoided in the ſame Manner as before, by Force of 11 H. 4. ex- 
__ 
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denied. Bock 
rept ſuch Nomination be thade: by the Juſtices authorized by 38. to 


2 26 Aff. ceform that: Panel. 948% -10' 558610. #* aid Ra th 67 62.45 $79: 4 öh 
pl. . Sec. 33»: AS the ſeyenth general Point of this Chapter, vis. Within | 
%. » what Place the Offences. inquired: of muſt atiſe, notwichſtanding cit were 
Vide ſupra,” anciently 4 holden, That iftone who bad committed a Robbery; in the 
deck County of 4 were taken with the Manger ia the County of B. he might = 
II f. C. 27, be put to anſwer in the County of R (by. which pet i is intended 
"<1 0 that he might, be put to anſwer on an Indictment found in the County of 
11. 21-293 B,Yand they tried by a Juty from the County of 4. Vet it ſeems to be 
die El. 237 generally Þ pieced at tus Day. That by che Common Law. no Grand Ju- | 
5755, 129, rors can indict any Offene Whatſoever, which: dorh not ariſe within che 
„ Keb. 362," Limits of the Hroeinct for-which they are returned : And upon this (round 
vl. 9% tit hath been reſolved to be a fatal Exception to an ludictment, that ir 
co Jace doth not appear by it that che Offence arple within, rhe'® County. or d 
Way. [ . 5 Riding, ar ſpecial res or F | 9 75 n Jury 
Joes. which. found, it was retutned. And fertioi therefore it mult. be 2 8 
„Kees 89: good) Ren, that it expreſsly, appears, by the Indictwent that the 
; 2 * Offence aroſe in a County, Ge. different from that fot which the Jury 
| Caſe, Cro. Was ure 10 4 eee SAT ihe: bree of ay 
El.-137-*/ Matter expreſsly alledged in the Indiciment to have happened in a difſe- 
n Cooney; 's void. Bor ſome. have holden, That if the County, be ex- 
_ 1 Bult203, preſſed in the Margent of an Indictment, he VIIl or Vills in which, the 
f Keil. 33; * | Offence is laid, ſhail be intended 10 be in the lame, County. But che 
6 z, greater ® Number of Authorities require 2 Srcater Certainty, as by, ex- 
de Neude preſsly alledging ſuch Vill or, Vills in the County: named in the Margent, 
% 349! or in comitati pradicdo, which ſeems to be ſufficient where but one County 
Co. El 606. is named before; but to he l uncertain, where, a. Count) is named in the 
pl 4.677. Body of the Indiftment different from that in the Margent. But it ſeems 
b 1e „51, from the Authority of ® Band's Caſe, Thar, if a Fact be alledged in B. 
pl. 7. -juxta D in Comitatu E. being the ſame County for which the Jury is te- 
Lide Cao Jae rurned, the County is ſet forth with ſufficient Cercainty, becauſe 5. ſhall 
1 zo be intended to be in the ſame County with D. Ailo if one be indicted for 
pl. 94. a Reſcous from an Arreſt in the County of B it hath been u holden, 
i Cro. El. ioo. that it is needleſs to expreſs the County wherein the Reſcous was done 


pl. 5. 184 wich greater Certainty, becauſe it ſhall be intended to have been in. the 
el 5. dame County wherein the Arreſt was; 4 ® fortiorj therefore, if a Fact be 


" Cro.Jac 31 àlledged at B. in the Pariſh. of C. in the County of O. it cannot but be 


- 8 ” 
. "WY 


* Leo. Jon. ntended that B. as well as C. is in the County of D. 


# 


%% Sec. 34. But of whatſoever Nature an Offence indicted may be, whe · 

Vide Fitz. ther local or tranſitory, as ſeditious Words, or Battery, Oc it leems to 
Altach. z, be P agreed, That if upon Not guilty pleaded it ſhall appear that it was 
Retorn de committed in a County diflerent from that in which the Indictment was 


Viſcount 32. found, the Defendant ſhall be acquitted, as ſhall be ſhewn more at large 


* 


t of whatſoever Nature an Offence i 


| Bro. Retorn IS. ene ; 
de Brief 91. in the Chapter concerning Evidence,” | . 
3H.7-11: Sed. 35. And therefore at the Common Law, if a Man had died in 
5 H 5. 17. b. one County of a Stroke received in another, it ſeems to have been the 
18.22. more 1 general Opinion, that regularly the Homicide was indictable in 
Thy 15- neither of them, becauſe the Offence was not compleat in either, and no 
I & pl.29. Grand Jury. could inquire of what happened out of their own County. 
- ® Cro.El.xo8, Bul this Inconvenience is remedied by 2 @ 3 Ed 6. 24. by which it is 
pl3- ., cnaQted, That where any, Perſop. ſpall be feloniouſly ſtricken, or poiſoned in one 
Y HP.C.203, County, and die of the ſame Stroke or Poiſoning in another County, that then an 
Kelynge 15. [ndictment Lt found by Furors of the County, where, the Death ſhall hap» 
« Vide B. 1. pen, whether it ſhall be found before the Coroner, upon the. Sight of ſuch. acad 
pl. 7. 10 H. 7. 28. pl. 20. Fitz. Indictment 23. See the Preamble of 2 & 3 Ed. 6. 24. Contra Fitz. Coro. 373. 


Boch; or before” the Juſtices of Peace, or other Juſtices or Commiiſſoniers,, mhich 
ſhall have Authority to inquire of ſuch Offences, ſhall be as good and-effetFual in 
the Law, as if the Stroke er Poiſoning had been committed and done in the ſame 
County 'where the Party ſhall die, ar where ſuch Indiftment ſhall be ſo. found. 
Seck. 35. And it ſeems that by the Common Law, if a Fact done in: H-P.C. 203. 
one County prove a Nuſance to another, it may be indicted in * either A %s 
Sec, 36. Allo by the Common Law if one guilty of Latceny in one 
County carry the Goods ſtoln into another, he ®. may be indicted in . Keilw. 160. 
either, as hath been more fully ſhewn in the firſt © Boo. J f b. 


Set. 37. Allo if a Man marry two Wives, the firſt in a foreign Fir Cor. 62. 


Country, and the-fecond in England, it is d holden that he may be in- Ch. 33. S 9+ 
diced and tried for it in England upon the Statute of 1 Fac. 1. 11. which „ 1 Sid. 11. 
makes it Felony; becauſe the ſecond Marriage alone was criminal, and 35. 
the firſt had nothing unlawful in it, and was merely of a tranſitory Na- 
ture: But where the ſecond Marriage is in a foreign Country, it hath 

been holden, That the Party is not triable on the Statute above: men- 

tioned; but this ſeems contrary to the Purview of it, as hath been more 

fully ſnewn in Book t. Chop. 43. Sed. 7. 

Sect. 38. Alſo if a Womaa be taken with Force in one County, and 
carried into another, and there married, the Offender may be indicted 
and tried in the ſecond County, upon the Statute of 3 H. 7. 2. againſt 8 7 
Forcible Marriage, becauſe the Continuance of the Force in ſuch County Se 4 
amounts to a Forcible Taking within the Statute. But if an Offence in 
ſtealing, taking away, withdrawing, or avoiding a Record, againſt the, 

1 "3 i; 9 TD „ : | Book r. 
Purpott of 8 H. 6. 12. be committed partly in one County and partly in Ch. 4. 5.66. 
another, ſo as not to amount to a compleat Offence within the Statute in | 
either, it is ſaid that the Party cannot be indicted for a Felony in either, 

bur f ‚⁰ mg , ꝓ p ;, · A Poe ban ae 

Seck. 39. It is enacted by 26 H. 8. 6. For the Puniſhnent and ſpeedß 
Trials, as well of the Counter feiters ef any Coin currant within this Realm, waſh» 
ing, clipping, or miniſhing of the ſame, as of all and fing ular Felonies, Murders, 
wilful burning of Houſes, Manſlaughters, Robberies, Burglaries, Rapes, and Ar- 
ceſſaries of the ſame, and other Offences feloniouſiy done, within any Lordſhip Marcher 
of Wales, that the Fuſtices of the Gaol. Delivery, and of the Peace, and every of 
them for the Time being in tht Shire or Shires of England, where the King's Writ 
runneth, next adjoining to the Lordſhip Marcher, or other Places in Wales, nhere 
ſuch counterfeitlng, waſhing, clipping, or miniſhing of any Coin currant within 
this Realm, or Murther ſhall be committed; or where any other Felonies or Acceſ+ 
ſaries ſhall be committed, ſhall have full Power at their Seſſions and Gaol- Deliue. 
ry, to enquire by Verdid of twelve Men of the ſame Shire or Shirts jnext adjoins 
ing, within England,” where the King's Writ runneth, there to cauſe all ſuch 
Counter feitors, Waſhers, Clippers of © Money, Felons, Murderers, and  Acceſſaries 
to the ſame, to be indicted, according to the Laws of this Land, in like Manner 
and Form, as if the ſame Petit Treaſonc, Murders, Felonies, and Acceſſaries to 
the ſame, had been done within any of the ſaid Shirts within the ſaid Realms 
4 1 alſo to, hear, determine, and judge the ſame, actording to the Laws of the 
| Rea mM. * N 4: . r 1 2b 9 1 | we 1 VVV ü 


Sed. 40. And it ſeems generally to have been e holden, That the . Mod. 64, 


Power given by this Statute to the Juſtices of Gaol-Delivery and of, Kab 685. 


Peace, in the adjoining Enzliſh Counties, in relation to the Offences Cro.Car, 247. 


therein mentioned, is not repealed by 34 & 35 H. 8. 26. which impow: 30% f. 


ers the Juſtices of the Grand Seſſions in Wales to take Indictments of ſuch Ch. 3. 


Offences. But it hath been f reſolved that an Acquittal on an Indict- 1 Fg . 
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Kelynge 79, 5 


2 AN 41. Ie id erated 455 a8 08757 which N heap. more. 110. 
"8 ct forth anti ex 0 in . Ch. 37. That" Treafons; Felonies ani 
Kolberies, Stel apbn the: Sea, Ge. ſhall be inquired, Kc. in ſuch. Places in the | 

Realm bs ſhall te limited in the King's Commiſſion,” in like Manger as of OA 

| fences had been committed on the Land. 0 SH 
« Book i, &. 42. It hath been-* reſolved; That . Statute extends nor to 
nw | Offences done in Creeks or Ports within the Body of Der becauſe 
Quete Moor ſuch Offences were always coghiſable by the Common Law. 
277. pl 265. Seck. 43. Alſo it hath been d reſolved, That the Force — this Sea- 
0 1. n tute, in relation to Treaſons done upon the Sea, is not taken 0 by 
I. 124. 35 H. 8. 2. more fully fer forth in the forty-ſeventh Section. 
rel 130 Ser. 44. It was made a e Doubt upon this Statute, Whether one who 
1 Co. 61. fa. Was an Acceſſory at Land to a Felony at Sea, were triable by the Admi- 
Noy 131. ral within the Farview of it; but this is ſettled by 4 11 12 Wi. . 7. 
8 H. P. which enacts, That Acceſſories to Piracy before or after, in ſuch * | 
3 Inſt. 112. AS is ſet forth more at large in that Staruce, ſhall be inquired: of, ied, 
8 and adjudged according to the ſaid Statute of 28 H. 8. 9. 
Feet . Sed. 45. It is farther © enacted by the ſaid Statute of 11 & 12 W 3. 
Ch. 77 . 7. That all Piracies and Felonies upon the Sea, Oc. may be. tried 
3 ts, at Sea, or upon the Land, in his Majeſty's Plantations, in ſuch Mannes 
Ch. 379. as hath been more fully ſer forth in the felt BOOK. I ic 
Seck 12. Seck. 46. It ſeems to have been a great f Doubt before the making of 

1981.4 6: the Statute of 35 H. 8.2, in what Manner and in what Place Hig h . 


th 177 118 ſon done out of the Realm was to be tried; for ſome yn to have 
2 holden, That it was triable only upon an 8 Appeal. before the Conſtable 


ch. 8 . and Marſhal; others, that it might be tried upon an Indictment, laying 
and Ch 23, the Offence in h any County where the King pleaſed; and othets, that 
[oak It was triable by Way of lndictment in that County i only wherein the 
pl. 25, Offender had Lands: But ſurely it k cannot reaſonably be doubted, but 
i TOE: 261. that it was tri ble ſome Way or other, for it cannot be imagined, that an 
; Iaſt. -2* Offence of 757 dangerous Conſequence, and expreſsly. within the Pur- 
Contra Dyer view of 25 E d. 3. ſhould be wholly ratte we. it a. have been 
= 155 265 if it were no Way triable. 
Seck. 47. Bat for a plain Remedy, Order, and Declaration: if this Mareer, i 
1 And. 263. js enacted by 35 H. 8. 2. That all Manner of Offences, being then: — 
made or declared, or after to be made or declared, ty any 4: the d.aws and Statutts 
of this Realm, to be Treaſons, Miſprifions of Treaſons, or . Coltetalm:nts\ of Tres 
' fons, and dont, perpetrated, or committed, by any Perſon or Perſons, ont ef this 
| Realm of England, all be. from thenceforth inquired of, heard and determined 
| before the King's Juſtices of his Bench, for Pleas to be holden before himſelf, by 
good and lawful Mien of the ſame Shire, where the ſaid Bench ſball ſit and be 
ept ; or elſe before ſuch Commiſſioners, ana in fuch Shire of the Realm, 48 (hal 
be ſh gned by the King's Majeſty s Commiſſion, and by lawful Men of the ſame Shire, 
in like Manner and Form to all Intents and Purpoſes, as if ſuch Treaſons, | Miſe 
priſions of Treaſons, or Concealments of Treaſons, had been done, perpetrated," and 
committed within the ſame Shire, where 11 rw be ſo vas % 1 2 * 
termined, A is eforcjaia, l | 


In the Conſtruction of chis statue th following | Points have been 
reſolved, 5 | 4 | | 47- 419 $4154 
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Seck. 48. Firſt, That if the Court of King's Bench, or Commiſſioners = 
appoioted in pueſuance of rbe Statute, after having taken an lndichinent = 
of a foreign Treaſon, remove into a different County from that in which 
the Indictment waz found, the Trial ſhall be by Jurors returned from g. 104%. 
the firſt County; and this is moſt agreeable to the general Courſe of tblve 
Common Law; which ® requires; That Indiftmieries ſhall be tried by Ju- 5. F. O 90. 
rors of the ſame County in which they were found. Te ur Vis cM s 
Seck. 49. Secondly, That this Commiſſioners and County for the Trial p!. 45- 
of ſuch Treaſons, are © ſufficiently aſſigned by the King in Purſuance H. P. C. 
of this Nature, by his either writing his Name to the Commiſſion that; fat 11. 
3 them, or ſigning the Warrant to the Lord Keepet for the Com- ; 
))). onto: 10. . ae i Rog ob 
Seck. 50. Thirdly, That a Treaſon done by an 4 Iriſhman in Ireland, is 3 Toft 11. 
triable in England according to the Purview of this Statute; for Ireland, 6. 
being out of the Realm of England, a Treaſon committed e in it is cer- H. P. C. 16, 
tainly within the Letter of the Act; and nothing within the Letter of a 6 
Starute made for enlarging the Juriſdiction, and ſupplying the Defects of vide; Keb. 
the Common Law, ſhall eaſily be conſtrued out of che Meaning of it. 55, 566. 
And therefore it ſeems reaſonable,; That any Offence which by 25 £4. 3 Cf 
or any other ſubſequence Statute, either expreſsly extending to, ot f re. . Ste 0.5. 
_ ceived. in Ireland, is equally Treaſon in /reland and England, may be tried Ch. 17. 
here by Vertue of this Statute But if an Offence be made Treaſon! by 9 ©7- 
an Viſb Scatute, which is not Treaſon in England, I ſee not how it can be Lo wg 
tried here; ſince being neither made nor declared ro be Treaſon by any pl. 11. 
Law or Statute of this Realm, it is not within the Deſcription of the Of 
| fences provided for by 35 H. 8. To which may be added, That Oſſences 
quired: of and determined in like Manner 2s if they had been committed 
in ſuch Shire wherein they ſhall be inquired of and determined; but if an 
_ Offence which is Treaſon in Ireland and not in England, had been com- 
mitted in any: Zyg!j/b County, it is manifeſt that it could not be pliniſhed —- 
as Treaſon. Alſo it hath been 8 reſolved, That no Treaſon committed Dyer 360. 
in /reland by an ri{þ Peer, is triable in England, becauſe he is intitled to + | hd, 
a Trial by his Peers, which cannot be had in England. 262. 
Sec 51.. Fourthly, That this Statute is not h repealed by x & 2 Pb. & 11 Co. 63. 
Mar. 10. which enacts, That all Trials hereafter to be had, awarded or malle, oy Op cy 
for any Treaſon, ſpail, be had an uſed; according to the .Common Lans of the 1 And. 262. 
Realm, and not otherwiſe. For it is the manifeſt Purporr of this Starure-ro f F- © 90: 
reſtore the angjent Courſe of the Common Law as to the Trial-of  Trea- Pyer 131. 
ſans; in which great Innovations had been made by Statutes in the Reigns pl. 75, 286. 
of King Henry VIII. and Edvard VI. but it cannot be thought agreeable ey = me 
to the Intention of it to abrogate any Statute, which in a doubriul Caſe pl. 3. 
ſettled and / confirmed the ſuriſdiction of the Common Law, and gave a2 
Me of Trial as agreeable as poſſible to its uſual and ordinary Manner 
of: aradingin 1 102000055 07, REDO POIATY ob op ont 
Seck. 52. It was a great Doubt at the Common Law, i Whether an ile 67: 
Acceſſory in one County to a Felony in another, were indictable in either, 9 
but this is remedied by 2 3 Ed. 6. 24. by which it is enacted; That 
ſuch an Acceſſory. may be indicted and tried in the ſame County wherein 
he was Acceſſory. But intending mote fully to treat of this Matter in 
the Chapter concerning the Arraigument of the Principal and Acceſſory, 
L ſhall refer the Reader thither for the farther Conſideration of it. 
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1 fence of the Principal. . A 
Secondly, In what Manner in relation to the Offence of the Acceſſory.” 
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As to the firſt of theſs! Paretas argc . In whe, Manner the Body of 
| an lndictment at Common Law, ought: to ſet forth the Subſtance "and 
Manner of the Fac, in FIN dla de Olfence of <>. Erman 1 "all ; 
obere, 1 00 20 i 0 e 
Seck. 53. Firſt, That no e 0 or Chreudnloryrieas wincſiews 2 
„ ſupply thoſe Words of Art which the Law: hath appropriated for the Oe. 
, Nl ſexiption of the Offence, as Murdrauit in an Inditmentiof Murder; b 
Dyer 304. Cepit, in an Indictment: of "Larceny 5 © Maybe miavit, in an lndictment of 
pl. 6. Maim; 4:Felonice, in an Indictment of any Felony whatever; Bu-glt- 
= kd. .riter or Burgulariter, or elſe Burgalariter, in an Indictmont of 'Burglaty'; 
v Fitz. Coro. f Preditorie, in any Indictment of Treaſon; 8 Contra ligeantiæ ou ans] : 
In 2 8 in an Indictment of High Treaſon againſt che King's Peron. did Fr 
Bro. Coro. 56. Seck. 58. Secondly, That in an Indictment, as well 28 In an h At + 
i 12 All pl 52 of Rape, the Fact ſeems to be ſuffciently alcertained by the Words 4 
| s 1 ſonicè repuit, without adding carn liter copnovit, or firſt ſetting! forth the 
* Ch. 23. -Ipecial. Manner 0 the Terror or Violence, and then mung oy the 
e 3 1 | 
c ra t d oT, Fi l . 
Ri pr Ch. 03, e 55 5 A" 2 e 4 EY 5 Pha. Firs To am nt 3 68 70 Ch ese 7 
See 9 Co. 69. a. © Dalifon 22. 4 Co. 39 b. 4 P. C. 207. YI 121. b. Cro, El. 920. f H. P. C. 1. 


3 Inſt, 15. Fitz. Coro. 55. S P. C. 3. Letter A 3 H. 7 10. pl. 3. . 3 Lev. 396. Calvin Caſe, 5, 6, 10. 
h Supra Ch. 23. Sed. 79. Letter I. Fitz. Inditmcat 18. 9 Ed. 4 26. | 
| De- 


1 


„ — - 2—=2 0 
ä 
2 
5 — 


"des 


"Ro A Daene 1 Id WY : 2 5 
I ba ail | ky FA. Adi chene, Thuche lle ges Manner J | 
_ eg l which is ſufficient. in an * Appeal: of Larce- — 4 
1 ,/wil alſo de (ufficieas 2 37085 he O08 10 eng Ch. „„ 
: 11: ne 59. Thindir. Ther in other Caſes. it ig b generally. Aa good ule 7c. | 
ladictmonts ag well as That the ſpecial Manner of the Wholt e, 
Lack ought to be rl wich ſuph:Certainty, that it may . 
heat $0. the Couth, That che Indictors have not gone luſt Je ad, 1 
And upon this Ground ir ſeems to be agreed, 2 Indict- me 
ment finding that # Perſon hach feloniouſly Dooken! Priſon, without . 
ing the;Cauſe of his Impriſonment, Goc. by which it may appear chat it 
wa ſuch a Nature, thar/ the breaking might amount to Felony, is-s heb 12g 
„ Also 1 againſt ſot reſuſiijg tobe {worm 9 BG 6 
5 Contladles, aſter they had -becn./cgitime modo clali, havg been quathed Ale yu 78, 
for ogr ſhewing the Manner of che Election, hat it might appear co haye 7%, 1... 
been ſuch. as obliged, che Deſendants co have undertaken-the:Office. Alls 5M Mod. og, 
it bath, been ©/adju That an ladictment of Burglary. is -infuſficient 45 e 
wicht the Word: er. Alſo it ſeems ta be f agreed, That an in- Bees tis Ch. 19, 
PEG charging a Man with a Nuſance in reſpect bf a fact, which is Cre. 155. 
lawful in it (elf, as the erecting of an Inn, Gu. and büly becomes us . 
0 from particular, Circumſtances, is inſufficient; 8 je ct ſorch el, 


"hd Yor. 


Circumſtances which make it unlawful : But it is ſaid zhat his ig 
3 where the Thing indicted is unlawful in its own Natote, 25 tis 7 
keeping of a Bawdy-boule, G. Allo: it hath been f a That «Ei bai: 
an Indictment for trairerouſly coining like to the Ring 8 Money, * WO 
vithour ſhewing what Money, is inſufficient; of vrhich this ſcems to be l At 2 
the plaineſt Reaſon, That it not whetlier it were made like td * Fe. og, 
the, King 's gold or ſilver Coin. o only like to that in Braſs or Coppora r 1377 Noll. 
Gc. and ii it were made like to that of the latter Kind only, de Alen F 7 "he 
that the Offence could not amount to Treaſon. Alſo it i (eros, That a Ci ay 
Indictment of Petjury, not ſhewing in what Manner and in what st 8 El. un. 
the falſe, Oath Was taken, is inſuſficient, becauſe for what appears it 

might have been exirajudicial, e. Alſo it ſcems clear,” That it is nec 
ſary boch in Iadictments and & Appeals of Maihem and Marder, to-fer' Sh | 
forth particulatly in what Manner the Hurt was given und thar Ss 
Omiſſion thereof -js not holpen by: a general Concſuion; chav the Deſen- , * 
dant fie felonice Maybomiauit ot Manta; id But 1 alrcady ſhewn 3 


. Zn 
« ky 


in the -Chapter ol Appeals, with what Certninty che int in an Appeal Katy . 
of Death, jor ſer forth the ſpecial Manner xz che F as by lng N * 
in whgt I Part of che Body the Wound was given, and the n Length and C, . 


Breadeh, of ſuch Wound; and 5. that the Parry! died) of jr: and wich Kn l, 


what &, Weapon it was gives y and chat te Wore 7 Laser cangot ſüle- (a,. 
iy be omitted where the Truth of the Fact willebeat it, f fall refer the Sg. 8. 


Reader ro the ſoid Chapter of Appeals, for the Learding to cheſs © Sip 
Points. it hathrbecn' d adjudged, That An Indsciment 6. Ext6rtion L. Ip 
charging J. F. wich the Taking of. 18 Balliff of an Hundred] colore » Supra 43 
Mei, without for what he took ix, is good at leaſt after Ver- 2 72 
dict. fac perhaps: he might claim it generally as being due to him as Bai þ e 
lift, in which Gaſs the Takingicould not be ocherwiſe cxpreſed. Bot this Ch. 23. 
kemy to be a ſpenial Caſe. .- * ns 1 1 SY "hi # >, 1 i 40 ne $5.5] 1 Sid.g *Y 

— Fourkdy,:That an-Indiment charging a Mie arenen PT 
is void, as WH 

that A. Verberavi: B. wel Verberari casſavit; or ANG r abricavit talem rs Mod. 137, 
carzum vel fabricari cauſavit, for here are diſtin Offences, and it appears: 138. 
not of Which of them the Indictors Mo accuſed the Defendant. 

mm 


it finds that A. \Mwardravit B. A MardÞart"Gauſavit; or 1 F a 3 


Salk. 377.4 | 
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Bro India fon offered to diſtinguiſh. this from the other Caſes' above-menti 


5 85. Je. ſpect ſeems to be in Aſſirmance of the 


3? Roll. Ab. the particular Facts in the Indictment; by which he appears to have been 


2 Lev. 20 


* 4 7 8 2 
1 wa ) * 7 "Ip 2 
either C 


car that the Facts given in Evidence againſt 
79 fell Au a Defendant on ſuch'a/general'Accuſarion, are the ſame of Which the In- 


79 pl. 1,2, dictors have accuſed him; neither can it judicially appear to the Court, 


Mod 71. what Puniſhment is proper for an Offence ſo looſely expreſſed. And up- 
Re. 1 5 „on this Ground it Wb e adjudged, That an Indictment is infulficient 
© 1 Mod. 71. which only charges a Man in general, wich having“ ſpoken divers falſe 

15 on. and ſcandalous Words againſt J. S. being Mayor of ſuch a Place ; or 
Raym. 205. With being a © common Deſamer, Vexer, and Oppreſſer of many Men; 
1 Ven. 104- or with being a common 4 Diſturber of the Peace, and having ſtirred 


Ml... 1 up divers Quarrels as well among his Neighbours as others of the Kings 


2 Mod. 31. Subjects at ſuch a Place, to the great Loſs and Diſturbance of his Neigh- 


21 Moor 392. hours aforeſaid, and other the King's Subjects, &. or with being a © 
Fpitz A Ain common Oppreſſor and Diſturber of the Peace; ot with dun been and 
ſur le Stat. a6. ſtill continuing to be a Man of evil f Behaviour; or with being a 6 com- 
ee * mon Deceiver of the King's People; or with being a h common Publiſher 
kr 2 of the King's Secrets, and of his Own, and of divers other Perſons im- 
» Roll. Ab, panelled together with him to inquire for the Body of the County" of 
Moore 302. divers Felonies, * his Oath, &. or with being a i common Fore- 


pl. 41. ſtaller; or wich bei 


Evil: doer; or with being a common n Champertor; or wich being a 
pl. 73. eommon u Conſpirator, and ſuch like. It is holden indeed in a Note in 
" 2y A. Fitz herbert 's Abridg ment, That an Indictment for Confederacy in general is 
fr . good, but this is made a Query by the Reporter of the e Year-Book,' 
pl. 45 from which the ſaid Note in Fit herbert is taken, and is denied to be 
J ps AT. Law both by P Brook and 4 Rolle, nor do I any where find the leaſt Rea - 


9 N. A, % ++ 


2 Alſo it is holden by Sir Edward er Coke, That the ancient Form of In- 
3 . A dictments charging Men with having as Hereticks and Traitors, and In- 


3 Iaſt. 47. feſters of the Highways, conſpired and confederated, cr. to deſtroy the 


2 Toft 41. Catholick Faith, and having daily publiſhed falſe and ſeditious Writings, 


© 11 Co. 29. a. 


H. P. C. 206. Cc. were utterly inſufficient, and yet ſuch Indictments ſeem to have been 
* Vide 3 Inſt. ! frequent; as were alſo Inditments charging Men in general, as nfidia-' 

ambert. fores viarum, & depopulatores agrorum, Which © Words took the Benefit of 
Book 4. Ch.z. the Clergy from the Perſons indicted, before the Statute of 4 H. 4. 2. 
F, by which it is enacted, That thoſe Words ſhall no mote be put inte In- 
Cb. 8 dictments, nor if they be, ſhall have ſuch Eſſect as to take from the 
Sc&. 10. Perſons indicted the Benefit of the Clergy u and this Statute in this Re- 
2 Roll. Ab. rally to diſallow of ſuch uncertain Indictments, as appears from che Res- 
cn. ſons and Authorities above ſet forth. Xet it hath been adjudged, That 
Ch. 3 1. a Man may be generally indicted as a common Batretor againſt the ® 
8 Co. 36.b. 35. Form of the Statute, and 7. againſt the Peace, without ſhewing any of 


. pl. WEI 4 | 2 9 l : "Y 1 #7 PB . 
Cro.Jac 527. 10; for Barretry is an Offence of a 2 complicated Nature, conſiſting in 


2 Keb. 409. Repetition of divers Acts in Diſturbance of the common Peace,” lf dt 

be Book x, Which it would be too prolix to enumerate in the Indictment; and chere · 
Ch.8:. fore 24 Experience hath ſettled it to be ſufficient to charge a. Man gene- 
Sect 10. : rally, as a common Barretor, (which is a bb Word of Art appropriated =. 


Pe C * 
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8 ; 
; this EK and: before * * to 3 the « Deſendant 2 a Note of * ey. 
| the particular Matters which you intend co prove againſt him. Allo it ig _— As 
b holden, That there is no need to name any: particular Place where rhe » * Vide 8-4 5 
Defendant was a Barretor, becauſe he ſhall"bs ſuppoſed ro hare "been Ch. 51. 
guilty in divers Places, and the Venire is 5 from the 5 Seck 
County. Alſo it is ſaid that there is no need in the Concluſioh of füch 
an lndictment, to lay the Offence 4d el . lee, 3 Wh 
but that © Diverſoram is ſufficient in ſuch an Ini ictment as well as in + FO. 
lndictment of a common Scold, Gr. becauſe it appears from the Nature 8. e 
of the Thing, that ir could not but be a common Nuſanee! Alſo it fees Ch. 7 ” 
to be 4 agreed, That an Indictment againſt one as a common Scoſd i 98 5 
good without ſetting out the Particulars, for the ſame Reaſons that tuch we <r 
Indictment of Barretry i is good. W 178 e bet x; Tit bs 4 i * Ch. 75. 4 
Seck. 62. Sixthly, That the Charge mul be laid poſitively, 0d le Ny. 
by Way of © Recital, as with a Que cum, &. and that the Want of 4 % Silk, 71. 
dre Allegation of any Thing material in the L Deſcription of che Sub. ”.. 
ſtance, Nature, or Manner of the Crime, f cannot be ſupplied by any In. 4 8. P. c. g6. 
 rendment or Implication whatſoever: And upon this Ground it ſeems to Cle 20. 
be 8 generally holden, That an Indictmeat of Death having che Words zb * 
felonice murd crit, Oc. cannot amount to an Indidment of Murder, with-\ py 
out the Words Ex malitis precogiyats; und yet by the Word Murdyavit 26 5 63. & 65, 
expreſsly charges the Party with Murder; (and it is impofſible that thete v. 4 bag | 
could be a Murder, and no Malice prepenſe, "Alſo ir K ems to be general. ang 5 | 
ly agreed, That no Indictment of Beath can be without an expfeſs 4 Co. 47. b. 
* egation, that the Deceaſed both received the Hurt wflich is laid a8 th coy a 
of his Death, and alſo that he died of the Hurt fo'redtived And 
yy the Want thereof cannot be made good''by any Imf lication What. 
ſoever, as hath been mote fully ſhewn, Cb. v3. Scr, 82783. Alo ir 
hath been Þ adjudged, That an Indictment againſt J. C. for felonfout Fla, Keller 87. 
breaking ſuch a Priſon, and commanding F. V who was therein imptt- 4 on 
ſoned for Felony. to eſcape, is not 2 good Thdiment ſor 5 N Seb. 11. 
Breaking, without expreſsly ſhewing that 5. $/did-eſtape; and yet th 
Breaking is expteſsly laid to be felonious, and? it is inn ible that jt Sl RS” 
be ſo, unleſs the Party did-eſcape-:. But it will be needlets* 0 enumerate 
any more Inſtances of chis Kind which ate ſo very frequent, that thats | 
is ſcarce any Caſe which mentions Erceptions taken to Indictments. 
without having ſome or other grüunded on this Rule, That ih an iner 
ment nothing material ſhall be taken by intendment or Implication.” Y 5 
the Law will not admit of to great a. Nicety of this Kind, for it 11 . 
been adjudged, That if in the {> Part of dh Indiftmeng'vf-Death the' | 
Aſlault . ſaid with Malice prepenſe, ge, There is no i need to te repeat i £4 Co. 4.6 
in the following; Clauſe; which thews the giving of the Wound; being 
joined wich a —— to the p "rw A and fai at che ſalne 
Time and Place wich. the Alfauls, Alſo it har been E achadhge at 
where an Indictment ſets forth, That J. J. waslawfull 
tue of a Plaint before ſuch a Sheriff} | Gr. icuſhallü be intended 
was a good Warrant. Alſo it hath been ed, T x} 
rant is alledg d, authorizing the Arreſt oſ J. S. ties 'of* 
London, and Ns Inde men lays the Exec — in-(heh's Part 5 8 
Ward in London, without .cxprdisly: laying thei Pariſh. and Ward wi 1 
the Libgrries-of Londey, yet the-Indiftmenc: — 47, 
not admit ol ſueh a ſienived: lixception, char e pan in Tone ie may be 
out INTO ol Lad. 07 ce e W Nuno I 10 00 " % 15 
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be, as $2, 63- Albi ch ad bp nat 


OR Thas whtewab Rr hh: "wh 
+ Roll, Ty; 155 ie Degree or Trade, & as biings him Within 
226. 17 5 whereon the 1 is founded, committed 


uryiew o ar the 
Tha He, 1. be intended that he as of ſuch De ree, „Gr. at the 


aber 225 2 Time of the Fact, without any ex pteſs Allegarion to that Purpoſe, becauſe 
Sed . ar; is. — 7 natural. ConſiruQion of che Participle 9. — going be- 
re Ray. 


5s 7: fore the Verb to. which. it is the.nominazive Caſe; b er Where an Indict- 
7 Keb. 852, ment of Forcible Entry, finds.that 4, diſdeiſed B. of ſuch Land 2xifen; Ji. 
+ 260 i. berum enementum of B. it ſeems agreed, That the Indictment is inſuff- 
Seck „M cient, becauſe it ſtands indifferent, according to the common Rules of 
Cro. ic, 610. 4 nſtruction, whether the Land were the Freehold of B. ar the Time of 
: ell, Rep, the Diſſciſin, or at the Time of the finding! of the Indictment, che Word 
2 Lev. 239. "exiſtens not being the nominative Caſe to the Verb, but applied to the 
2 Mod, 129. Thing which was the Subject of the Action. But I cannot find any certain 
mee = Rule, whereby it may be known in what Caſes an Exception 6 
this kind, ſhall be + to be ſo over nice, that the Court will not re- 
g it. All therefore that I ſhall add on this Head is this, That 45 on 
the one Hand the Law will not ſuffer, a Man ro be condemned of any 
tine whereof the Juty have nat expreſaly ound him guilty, by any Ar- 
gument or Implication from; what they have ſo ſound ; ſo on the other 
Hand it will nor ſuffer a Criminal to eſcape on ſo ttiſling an r 
Which it would be abſurd and ridictlodd tan td take Notice of; for nimis fab 
Wes in jure. reprobatur. .\ But the Judgment hereof cannot but be in a 
reat * Eb, the Diſrretion oſẽ tha who from the Cireum- 
ances of each particular Caſe, the Compariſon of Precedents, andi the 
- plain Reaſon of the Thing, ſeem always do have endeavoured to Have 
gone? within theſe Rules as nearly as poſſhl eee 
Seck. 64. Eigbthly, That ic) is a certain Rule, Ther where one: matejial 
Patt of an Indictment is is repugnant to another, the Whole is void, for the 
Lay will not admit of ſuch Nonſenſe and Abſurdities in legal Proceed 
which, if ſuffered; would ſoen imroduce Barbariſm and Coifulion; 
7 it takes off much from the Oredit of an Indictment, that tfoſe b 
Whom it is found have contradicted thotuſelves. And upon this 215 
© 3 Mod. 104 ic. hath been adjudged, That if an Indictment charge” the Defendant - 
with 1 forged a certain Writing by which 4. was bound to B. Which 
impoſſible if che Writing were: — zur if an Indictment of Foreible 
= ſet 1 Wag the Deſendant diſſeiſed 7. & of Lands, wherein it 
appears by. che Indictment it ſelf, that he had no Frechold whereof he 
could op dilſeiſed ; or that che Deſendant entred peaceably on J. S. and 
then and there F yn diſſeiſed hind ja or that he diſſeiſed him of Land 
inuing to be his Freehold; d every fuch In- 
geg. 5 tment is void, for its masiſeſt incuufiſtency and Repugnancy. And 
upon the 1 Reaſon, it bath been adjudged, That an indiebbene of. 
de ing the Stroke at A and the Rae at B. or the Stroke ont he 
pl Me, Bad. the Death on thi Teaith,, and then concluding that ehe 
ndant in ſuch, Manne: murdered this: Party at A. aforeſaid, or on rhe 
wk of, My;aforeſaid, is inſufſcient or iche: Repugnancy, as hath been 
more fully ; ewn. it the Ehapter:of Appenls, becauſe ic ſuppoſes the 
Murder to have been committed at à lach in the Hei Caſe, and on che 
in the fecqnd: :in:Wþich: it appdars:by' the Indictment it ſelf," That 
ty N as nog x illed hut only wounded:': Alb icchath been f U i 
81. pl. . eg, That an Indictment t ſelling un wirh falſe Weights' and Meafures, 
is void, not only becauſe it is ablurd to ſuppoſe chat Len could ks : 
BT S *. y 
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Sect. 88, and 
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by. Meaſure, but alſo becauſe it is tepugnant and inconſiſtent that it ſhould 
be ſo ſold at the ſame Time when it was ſold by Weight. Alſo if:an Indict- 


— 


ment at a Seffions holden the 1 3th of January, 30 Car. 2. find that the De- 


fendanc has been ablent from Church ſx Months from the firſt of Janna, 


30 Cer. 2. it is Þ agreed, That it is void fog the Impoſſibility, ſor there 


Seffions. Alſo if an Indickment charge a+ Man with having feloniouſly Par — 


are but eleven Days between the 1ſt of Januar, and the holding of the Rm. * 


done a Fact, which appears upon the Face of the Indictment to have deen el . 99 IN 


but a Treſpaſs, as with feloniouſly cutting down and carrying I 
Trees, the Court will © not arraign him; yet where the Senſe appears: 11 Aff pl. | 10 
plain, the Court will often diſpenſe with a {mall Impropriety in the Ex- Fitz. e 
reſſion, as where one is indicted for having mowed nam Acram 7 bee 3 
which is 4 ſaid to be ſufficient, and yet that which was mowed, could oot Bre. Core. 
at the Time of the Mowing be in Strictneſs called Hay, but Graſs only. N ; 
As to the ſecond Particular, viz. In what Manner: the Body of an In-# c "I 
dictment at Common Law muſt fer forth the Subſtance and Manner off llel Csſes. 
the Fact, in relation to the Offence of the Acceſſory, I ſhall obſerve, A ang 
* Sect, 65. Firſt, That a Repugnancy in ſetting forth ſuch Offence is Vide 18 AN. 
equally fatal as in ſetting forth that of the Principal; and therefore if an 7 
Indictment of Death which lays the Stroke on one Day, and the Death 
on a ſubſequent one, charge the Acceſſories with having abetted the Fact; -. 
at the Time of the Felony and Murder only, it is inſufficient, as hath + 
been more fully ſhewn in the ©'Chapter of Appeals, becauſe it appears: Ch. 
by the Indictment it ſelf, that the Time of the Death, and conſequently Sect. 88, 89. 
of the Murder, was ſubſequent to that of the Stroke, and therefore it is rape ike. 
repugnant to alledge that the Defendant abetted the Stroke by being pre- * . 
ſent àt che Time of Df. ae 
Seck. 66. Secondly, That where ſeveral are preſent, and abet a Fa e 
and one only actually does it, an f Indictment may, in the ſame Manners Supra Ch. 
as an s Appeal, either lay it generally, as done by them all, or ſpecially, 235-2: 76. 
as done only by the one, and abetted by the reſt. But it hach been te· pl 7. 3 
ſolved, That if an Indictment barely charge a Man with having been Bro. Iadict. 
preſent when a Murder was committed, it is h void, becauſe a Man may fe Fs 
be innocently preſent, and ſhall not be preſumed to have been a Party, ö 1 
where no Circumſtance is found that makes him fo -. Titz. Iadict- 
Seck. 67. Alſo it hath been i adjudged, that an Indictment of 7. S. . P. . 
as acceſſory to four, by theſe Words, that F. S. ſciens ipſos quatuor homines Letrer B. 
feloniam prediit am feciſſe apud D. felonice receptavit, is naught for not ſaying Irs 6 6 mY 
eos receptavit, for it doth not appear how many of them the Indictors pt 10. Ls 7 
a found him to have received, whether all four, or three, or two, or TP 5 7 g 
Seck. 68. It hath been k holden, That an Indictment charging a Con- . Cor” 
ſtable with having voluntarily and feloniouſly ſuffered: a Perſon arreſted Eatef 41g. 
. 5 8 | 5 8 : itz. Indict. 
by him upon Suſpicion of . Felony to eſcape, without ſhewing what the ment 16. 
Nature of the Felony was, and that it was actually committed, is void for Vide Fitz. 
the Uncertainty, not only becauſe it appears not but that the Offence of! * 
which the Party was ſuſpected, was never actually committed; in which ch 12. 
Caſe the Eſcape could * not be criminal ; but alſo becauſe it appears not 818,747 
wo a or a $4 | 18.SeQ.7, 
what the Felony was, and unleſs the Arreſt were for a Felony; the Eſcape Cb. 19. Sed. 
could not be felonious. But ir is ſaid, That an Indictment for 2, 3- 
knowingly: receiving Perſons ourlawed for; or convicted of Felony, ol * * 
or for knowingly ſuffering ſuch Perſons to eſcape, n may be good, with - Fitz. indig. 
out ſhewing what the Felony was, or that it was actually committed, if meat 18. 


Nun 7 . 


Of Inditment. EH 229 


n, * 
ma 


\ 285 P. C. 56. 


Letter G. 
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Te . * *. In et manner it kt debeibe the PAT We + BE 


r 


195. 


Bock II. 


the Record uf the Oe 0 ches be fot forth wich convenient 
Certainty.: And the moſt p laufible Reaſon of this ſeems to be 
this, That it may be Bete by ſuch Record, of what Kind 
the Felony was, and alſd that ic was actually committed, &. It is hol- 
by Sir Williaw N St aundforde, That ſuch. a general ladictment 


ide Fitz. 


Coro. 377. den indeed 


Der 388.pr for receiving a Perſon outlaped for Felosy in the fame County wherein 


> H.PC.x18. he dwells is good, but not if it were in another, becauſe a Man is bound 
Fl a. at his Petil to take Conuſance of an Attainder of Felony in his own 
ment . County, but not in another. But I much queſtion the Authority af this 
Fitz ladies. Diſtinction; ſince, as the Law ſeems now to be b holden, a Man is no 
15 169, more bound to take Conuſance of ſuch an Attainder in his own County, 
pl. 4x than i in any other.. 

P.C. 96. Set. 69. It hath been © bolden, That an Indiftment finding that J. S. 


Letter G. 2 jenter receptavit ſuch a one, being 4 Felon, is not good, for this Reaſon 


d 2. Ley.208. 


bd ff. s. among others, becauſe it doth not expreſsly find, — J. S. knew the Per⸗ 


| 4 . ſon ſo received by him to haye been a Felon. But this is contradicted by 
Letter H. other d Authotities, by which it is holden, that the Word _—_ en 


55 1155 A ol. a Caſe ſhall be conſtrued to go thro the whole Sentence. 


Ir P. C. 243. 1040 to . . bat, vis, 1 What monger che Body of an ledid- 


4 08 niear at Common Law muſt n 11 Is Ie in . 1 bg 


Fitz. Miſnoſ. endeavour. to Sor, ue 4 


mer 9. Vide. fs cd | bee 


1 rs. ma. How: other Pcrſons mention'd or r ceſar d to in the hasen, 
5577 5 | geh. 70. as to the firſt banden it is aid, That an 1 that 


.f pls the King's Highway in ſuch a Place is in Decay, thro the Default of the 


3 5 pl. Inhabitants of ſuch a Town, is © good wirhout naming any Perſon in cer- 


1954 E. 4. tain: Alſo it is ſaid, f That no Indictee can take any Advantage of a mi- 


2 - Py . ſtaken Surname in the Indictment, either by Plea in Abatement, or other- 
Letter D. Wwiſe, notwithſtanding ſuch Surname have no manner of Affinity with his 


Supre ch. 23, true one, and he was 8 neyer known by it; and in this Reſpect, an In- 


:Thetout: ib dictment diſſets from an Appeal, whereof it is h certain that a Miſnoſmer 


11. ch. J. of a' Surname may be Piteges. i in Abatement, as well as any other Miſgol: 
dect 12. mer whatſoever. 


l . %% Se. 71. But I do not find but chat every other Miſnoſmer of the De- 


Fitz. coro. 58. fendant, except that of the Surname, and alſo every defective Addition, 
r are as faral io an Indictment as an Appeal; for it ſeems generally to be 


H P. C. 243.1 holden that a Miſnoſmer of the Defendant's Name of Baptiſm may be 


contre te pleaded in Abatemont of an Indictment. Ajfo it bath been 1 adjudged to 


Banner be a good Plea in Abatement of an Indictment againſt one by the Name 


mer d. of Sir J. S. Knight, that he is a Baronet, and no Knight. Alſo it hath 


® Croica 972% been | holden, that it is 3 good Plea: in Abatement of an Indictment 


19 ee agaiaſt Garter King at Arms, that he is not called Garter in the 


238, 249. Indictment, becauſe it is a Name of Dignity,, „being given him 


ag — 


5 pl. 8. by the Words crcamus, corenamns, and nomen imponimus; and from the 
m Viet * Reaſon of this Caſe, it ſeems plainly to follow, that the Omiſſion 
ch. 23 Sec of any other Name of m Dignify may be pleaded in Abatement of an 


— Inditment : u And if ſo, why hould nor the Omiſſion of the Defendants 


393- , Name of Baptiſm be equally fatal. 
3 chez. Seck. 72. It ſtems to be agreed, that notwithſtanding an Iodiftment be 
Keilw, 25 b. the Suit of the King, yet being within che expreſs Letter of the Statute of 


Woe Pm, | 1 H. 5. 5. concerning . (as = gh at We in the e 


Chap. 3 0 Indiflment. e " 231 


of e Appeals, it P cannot be conſtrued to be out of the Wenning of it * Supra eb. 


| Wen 11 
From whence it follows, that the Want of a ſufficient Addition, "within 1 8 194 
Outlawry lie an it, us it is e an Appeal. Alſo it hath been adjudped, Teng quinto 
chat it is a © faul Fault 'to -apply ſuch Addition so che Name rich “ 
| which comes under th Alias dickus only, and not to the fiſt Name: But Bo. Addi. 
it is ſaid got to de terial f whether any Addition be put to che Nate 1 53. 

which came under the Alias di das or not. becauſe what is o expreſs d is Shower 197 
not material. But it is ſo great à Fault to put no Addition to che Htft 393; oy 
Name, thar-whetre ſeveral are indicted, ſuch an Omiffion, in Relpect of ae: 4 48. 
one of them, makes the lndictment 8 vicious as to all. And ir may be Bye. 46. pl. 


brobabiy argued, that chere is the ſame Reaſon for the like Fault in in 28, 
Appeal -againſt divers, to abare it alſo as to all, but I do ; not fn 4 this ol 32 161% | 
Point h expreſsly agreed. But it ſeems elcar, that gener fly che Law is Gro. Je. 531, 
the ſame in relation to Additiens in Indictments and Appeals, Having 5 . 0.68. 

therefore already treated in the Chapter of Appeals of the general Learn: 30 fe. 11 ; 

ing relating to this Su ject, and Thewn that an Addition in't y liſh is as Cro. E!. 583. 

good as in Latin; and that whete ſeveral Defendants have the Yame Ad. Fiac by. ap, 
dition, it is & ſaſeſt to repeat it after each of their Names; and chat the bl. 6% 

Son being of the ſame Name and Addition with the Father, vught to be Caf. pl. 
diſtinguiſhed with ſome ! farcher Deſcription; and baving affe thewn 8. C. 5. 

what is a ſufficient Addition of the m Eſtate, or Degree, or 'Myftery, Fitz. Pioceſi 
and alſo of the ꝰ Town, Hamlet, Place, and County, of the Defendant: "Ea DR 
And alſo how the Defe& of an Addition may be p falved by che A pear- 4 Bull 183, 
ance and Plea of the Defendant, I ſhall refer the Reader for all cheſè Par. Wide ſupra 
ticulars ro the Chapter of Appes. 55 8 Fs 
Sell. 73. As to the ſecond Particular, viz. In what manner the Body Cut 38. 
of an Indictment at Common I aw muſt deſcribe the other Perſons befides gg f, 
the Defendant mentioned or referred to in it: It is certainly ſafeſt to de- ebe, ch. 
ſeribe them wich convenient Certainty, which will hardly be diſpenſed Fc 165. 

with, except in ſpecial Caſes, and for ſpecial Reaſons. . For thoſe general 23 $A el 
Indictments which 4 anciently ſeem to have been allowed fot ſuffer ag di- v Supra, ch, 


vers Bakers to bake; ec. againſt the Aſſiſe, & r. nor for diſtraining divers 23S 16, 
Perſons without Cauſe, Sic Have by the later "Authoritics Ns Re, 1 55 * 
ſufficient for: their Uncertainty in not naming ſome Perſons in particular 3 ch. 
who were ſo ſuffered to bake, or diſtrained, without which the Court can- 278 4 
not ſo well know what Fine will be proper; nor can the Defendant be o 1h : 15 22 
well enabled ro make his Defence, nor to plead the Indictment to a ſub - Sg. ch. 
ſequent Proſecurion. And for the ſame Reaſons among orhets, an f Tn: 1 = | 
dictment for taking divers Sums of divers Perſons for ſuch a Toll at ſuch 121,122. | 
a Rate, without naming any Perſons in particular, hath been adjudged N N 725 
naught. Vet where in common Preſumption it may be very difficult, if 118 Aff. *y 4 
not impoſſible, to know the Names of the Perſons referred to in an In- . . , 
dictment, it t may be good without naming any of them; u as whete one oe. PRO: 
is indicted for having knowingly received .and harboured divers Thieves, Bro. India 
to the Jurors unknown; in which Caſe, ſuch a general Charge is main. 2 Rot YE g 
tainable from the Neceſfiry of the Thing, for otherwiſe a nototious Of. Ph. 185 
fender of this Kind, might be wholly diſpuniſhable, for want of the Ju- Sbower 
rots knowing the Names of the Perſons fo received, and yet might be We 
publickly known to catry on ſuch a Practice, to the common Nuſance of b 129 . 
the Country, in which Reſpect it cannot but be reaſonable in ſuch a Caſe L. asl. 
to puniſh him, tho' not as an Acceſfory to the Thieves, without ſhewing b 
that he had received ſome of them in particular. And for the like Reaſon, 
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* 1E9. 3. ac. if a Stranger : unknown to the Country be found ſlain, or if the dead Bo- 
Par; dy of a Perſon who, was well known, be disfigured in ſuch a Manner by 


MENT IO» i; 
S. P. C. gs. 


9 H.6, 45. bj 
Dyer 99. pl. 


61.285.p1.38, it ſeems that he may either be indicted for ſtealing ſuch Watches and Rings, 


e nge being the Goods quorwndam ignotorum, of, as ſome © ſay, for ſtealing them 
Noy 85. | ” generally. Alſo in the Indictment of the Regicides for the Murder of King 
Sapra, ch.23. Charles I. it was d agreed that the Fact was well laid, as done per quendam 


ies. In. Enotum, with a Vizor on his Face. And if one ſteal the Goods of an Ab- 


b Fiez, In- 


d Am. 12.17. bey, &c. during a Vacancy, he may be indiQed for ſtealing e Boys Eccle- 


_9E9.4.b. fie, and yet the Church can have no Property. But theſe ſeem to be 


.. U , | Den „ de 
144% G ſpecial and extraordinary Caſes, depending on particular Reaſons, and 


pl. 61 


Keilw. 25, dictments cannot be maintained: For it ſeems to be taken as a Ground 


Supra, ch. 23. in f many Books, that regularly the Perſons offended, as well as the De- 


Set. 78. fendant, ought to be certainly deſcribed in every Indictment. And 


Bro. Indict. agreeably hereto it hath been 8 adjudged, That an Indictment for ſteal - 


ment II, 1 a 3 ö 5 h 9 : ; ” 5 ; A © . n 9 
Pl. Com. 65. ing quandam peciam panni line cujuſdam J. S. without adding de bonis & 
7 1 catallis ejuſdem FJ. S. is inſufficient, becauſe it doth not expreſsly appear to 


ſ.ems contrary, Whom the Goods ſtolen did belong. Alſo it was anciently h holden, 


Fitz. In- That where one is indicted for the Death of a Perſon unknown, the In- 


8.2. 657 queſt ought to tell his Name to the Court; but ſurely this muſt be inrend- 


Letter G, ed where they have ſome Means to know it. However, from the whole 


conte, Fitz. thus much ſcems plainly. to follow, that where-ever the Perſon injured is 


Indictm. 27 


Bro India. known to the Jurors, his Name ought to be put into the Indictment. 
ment 20. And therefore, as I take it, thoſe 1 Books which ſeem generally to allow 


39AT-Þ137- of indictments of killing, or robbing Perſons unknown, are to be under- 


Keling. 10. 


7 Ed. 4. 14. ſtood with this Limitation, That ſuch Indictments ate then good when 
the Party is in Truth unknown to the Jurors. And agreeably hereto, 


* 


pl. 1. , 
Fitz Indic. .f 1 FEE 42 
i AY thers k who ſpeak more fully of the Matter, ſeem plainly co go upon the 
. P. C. 95. Neceſſity of the ſeveral Caſes. And the Want of ſuch Neceſſity ſeems 
ante 4. Probably to have been the beſt Reaſon why Indictments not ſhewing to 
cb. 5 Whom the Wrong was done, were diſallowed in ſome of the ! old Books. 


oo 8535 However, it is certain that an Appeal for the Death or Robbery of a Per- 


Letter G ſon unknown, is in no Caſe good, as hath been more fully ſhewn in rbe 


$ 


© Cro.El.489, m Chapter of Appeals. 


15d. ; 20. Seck. 74. It hath been u adjudged, That an Indictment of an Aſſault on 
pt. 26. John Pariſh-Prieſt of D. in the County of C. is good, withont mentioning 


1 Afl. pl. 7. his Surname, for if a wrongful Surname of the Defendant himſelf will not 


Fitz. coro. oy 1: h 
159, 183. vitiate an Indictment, as hath been more fully ſhewn. Se&. 71, ' ſurely a 


Vide Bro. In. fertiori, the Omiſſion of the Surname of any other Perſon will not vitiate 


7 ic; eſpecially where ſuch. Perlon is otherwiſe deſcribed with ſuch Cer- 


P. 285. tainty, that it is impoſſible to miſtake him for any other. But if an In- 


n 5 dictment for a Wrong done to a Perſon well known deſcribe him only by 
Letter G. Pl. Com. 85. b. 129. 2. Keilw. 25. 9 H. 6. 45 b. Vide Dyer 99. pl. 61. Dalton ch. 131. ! Fitz. 


\ 


3 | eee e 


Dyer 99. 88 on manifeſt Neceſſity, without which, it ſeems that fuch In- 


WI... © ft „ 7 Bo dds. les” 


2 be 


3 


Chap. 235. 0 Iudidment. 5 


his Name of Baptiſm; without ſome Addition to diſtin guiſn him from. 


others of the ſame Name, it (gems? queſtionable, Whether it be not in- Vide Dalton 


ſufficient for the Reaſons given in the foregoing Section? It is a ſaid, in- Tagen 
deed, in a ſhort Note of a Caſe in Moores Reports, That an Indictment Book 4. ch. 5. 


99 


againſt one Cole R quod kur glariter domum cujuſdam Ric ar di. fr 9 it, was ad «Moore, 456. 


judged good, without the Surname; and ir not being there mentioned, f $7 


that there was any other Deſcription of the Parry hut by his Name of 7 ns, 72 1. 
| itz. ndict. + 

(wered, That the only Point taken Notice of as adjudged, is that the g! 
be an{wered, That the only Point taken Notice of as adjudged, is that the „ Ed 4. 1 


Baptiſm, it may be argued that that alone is ſufficient 2) But to this it may 


Surname is not neceſſary, and perhaps in the Record at large there might „Lambert, 


be ſome Addition: But granting that there was none, yet the Authority Fefe ere. 


of this Caſe is the leſs to be regarded, becauſe of the Books cited to ſup- 9 Ed 4 1, b. 
ort it b two ſeem to be directly againſt it; and the © third, which is Fitz. Iadick. . 


j ]- | : | mut 17. 
moſt ro the Purpoſe, only proves that an Indictment for ſtealing the Goods co. Indig- 


 cujuſdam ignoti is good, which ſeems by no means to come up to the Point e 
in Queſtion, as hath been more fully ſnewn in the precedent Section. Vet Vido C. | 


| howloever the Law may ſtand in relation to ſuch an Uncertainty, ir ſeems 465. 
to be d agreed, That a Repugnancy or Abſurdity in the Deſcription of ©3 Leving. 
the Perſon injured will vitiate an Indictment, as where one is indicted &? 

wh F | 1 COD WE: | .r0. El. 70g. 
for ſtealing bona predict. J. S. where no 7. S. was mentioned before, for pl. 31. 

tho' in Civil Actions, the Word prædicit hath been ſometimes. e rejected, 
as Surplus and void, where it could be referred to f no certain Antecedent, pl. 11. 585, 


yet this may perhaps chiefly depend on the Statutes of Feofailes, which in 14 — 4 


many Caſes help Defects in Form in Civil Actions, but extend not to 1 


criminal Caſes, wherein the greateſt Exactneſs is required; and if an Cro. Eliz. 
Award may be defeated by appointing a 8 Payment on a certain Day be- 5. Pr 2. 
foremention d, where no ſuch Day was mentioned before, it cannot well pl. 8. 


be imagined that the like Inconfiſtency will be leſs fatal in a criminal ' Rol. A 274. 


Set. 75. It hath been h adjudged not to be neceſſary in an Indictment Yelv 97, 98. 


of Death to alledge, that the Perion killed was in the Peace of God, and 8 z 


of our Lord the King, Gc. tho ſuch Words are commonly put into In- 8 


dictments, for they are not of Subſtance, and perhaps the Truth: might 8 
3's - £24 19. . 4-7 


be that the Party was at the Time actually breaking the Peace. Dog ods”. 


Sect. 76. As to the third Point, vis. In what Manner the Body of an 12 Rol. Ab. 


Indictment at Common Law muſt deſeribe the Thing wherein the Of. p gp . 


tence was committed, it ſeems elear that no Indictment can be good Halt. ch. . 
which wants a convenient Certainty of this Kind: And therefore it is Parallel Caſes 


i ſaid, That an Indictment for forging 2 Leaſe of certain Bands, without eee 
naming ſome one certain Parcel, is inſufficient. Alſo it ſeems to be agreed, u Rol. Ab. 


That an & Indictment for ſtealing bona & catalla F. 8. without any farther 35 pl. t, 
Deſcription of them is void for its Uncertainty, for the like Reaſons for pale 22 
which Indictments charging a Man with being an Offender in general are 8. 1. ch. 76. 


void, as hath been more fully (er forth in the ſicty-firſt Section: And , 


upon the like Ground it hath been adjudged, that an Indictment for a 485, 381. 
Treſpaſs in two Cloſes of Meadow or Paſture ; or for diverting quandam Vide à Bull: 
" Partem aquæ running from ſuch a Place to ſuch a Place, without any far- * — oy 
ther Deſcription ; or for ingroſſing n wagnam quantitatem ſtraminis & fani,® Rol. R. 
or ® diverſos cumulos tritici, without ſhewing how much of each; or for 124. 15. 


3 3 8 „ o Crobl.75. 
carrying away duas P centenas caſei, without adding the Words libras or à f Rol 1. 


uncias, or ſome other Subſtantive to centenas; or for erecting ſeveral 4 80 pl. 13. 
Cottages contra formam ſtatuti, without ſhewing how many, &. are in- g Ao 00a e 
lufficient for their Uncertainty. As to the r Caſe of the King againlt 
Werang, wherein the Court W an Exception to the ee 50 
O00 | "i 


f Vide Cro. 
c J:. 549,550. 


8 Cro. Ja. 149. 
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bol an Indiftmient for taking quſdon piſces, without ſhewing how mahꝶ, it 
may de anſwered, that this was contrary" to the Opinion of Mt. Juſtice 
Nuyiſaden, and was only the ſudden Opinion of two of the other Judges 3 nei. 
kher does it appear that the Indictment was adjudged! good, but only 
c 206. it. However, it ſeems clear from conſtant Experience, # That if an IndiQ- 
d Lamberd, ment be uncertain as to fome Particulars only, and certain as tothe reſt, 
B-4. Ch. 5. ir is void only as to rhofe which are uncertainly expreſſed, and good: for 


/ 16,9500” 028 9970 T £160 HT ed © 1-9 I9OIAE ac 
2 1 ee ; Seck. 77. If the lndictment be for a Larceny or Treſpaſs | on a living 
B 4.Ch, 3. thing, as an Ox, Sheep; or Horſe, Oc it ſeems to be holden by ® Lam- 
foi. 497, 498. bard, and © Dalton, that it is moſt proper to expreſs to whom the Property 
77 Cro. Ja of it belonged, by calling it reſpectiveſy the Ox, Sheep, or Horſe of the 
: Crompton Party ours bao __ 520 1 = or e, But hor Ber im- 
e pace, 247; proper to uſe theſe Words, where the thing taken was not a living Crea- 
rh . Alſo it is holden by d Lambard, that it is proper to ſhew the Worth 
$5. pl.6. of all living things, _ mm 2 | ny oy ky are 1 Pat boon. 
 Kegnter293- or Meafure, by expreſſing that they are of ſuch a Price, and the Worth of 
i Vide Regi- Other dead 984 — Ar e that they are of ſuchia Value; yet no 
ſter, 93. b. i® Inſtance is produced where any Indictment has been diſallowed in either 
the Writ ge. Caſe for a Variance from theſe Rules. And as to the firſt of them it is 
gata, &c. and farther obſervable, that the © Precedents in Crompton of Indictments for 
Ty ge Stealing of Horſes, and Oxen, expreſly alledge the Horſe and Ox ſtoln | 
943. inthe de bonis & catallis cujuſdam F. S. &c. Alſo an Appeal of ſtealing Sheep in 
Writ de equo fRaſtal's Entries expreſly alledges chem de bonis & catallis of the Appellanr. 
Om? And as to the ſecond of the Rules abovementioned, it is obſervable, that 
b. in the lit the Directions in the 8 Regiſter concerning this Matter, which ſeem to be 
de averiis im- the chief Foundation of the ſaid Rule are thus expreſs d, that in a Writ 
ps ee Treſpaſs of immoveable Chattels, the Writ ſhall ſay, Tants de chateux 


* oy 


CEL VS f Mx of 
_ 4 WF 1111 


rrangreſſione. 44 valentiam &. S. But if it be brought of a moveable Chattel, it ſhall | 


S 96 b. lay: Precii: & o. and non ad walentiam. Vet it appears by the Regiſter it 
in thatdee. ſelf, that even in Writs oſ Treſpaſs concerning which theſe Directions are 


quo percuſſo given, the Worth of the things taken away is ſomerimes omitted for the 


5 


. e e Whole, and ſometimes for k Part. And it is ſaid to have been ! adjudged, 
a That ſuch Writs are good notwithſtanding ſuch Omiſſions. Alſo Where 


bus fugatis, 


Kc iq 0: b. things Moveable and immoveable are mentioned together in the ſame 
in the Hat de Writ the Worth of all of them together is ſometimes ® expreſſed under 
-clauſo frato the Words ad valentiam, &c. And ſomerimes the Worth of moveable Cha- 
duceide 94 b. tels, as that of n Corn in a Gtanary, Gr. of“ Wine in a Veſſel, and of 
in the Writ de P Wool is expreſſed under the Words ad valentiam, From all which it 
como #465 ſeems to d appear, That the (aid Ditections are not neceſſary. to be ob- 
Writ de Ju- ſer ved, even in Writs of Treſpaſs, concerning the Form whereof they are 
mento,&c.ſu- expreſly given, and that it is not material whether the Words 4d valen- 
2556 de and i or precii arè uſed, or whether any Value be ſet on the thihgs taken 
imparcatis, AWay Or not. And if ſo, why ſhould it be a greater Fault not to ob- 


and 95. b. in ſerve the ſaid Directions in Indictments, which are r not tied to the ſtrict 


Hat d lis, 1 * * 12 0 BR : 17 9 8 | 0 4: 4 Era 
2 fone Forms of Writs ? Therefore from che whole, 11 ſeems f queſtionable, whe- 
that de piſca- ther it be needſul to ſer forth the Value of the Goods in an Indictment of 
Re pane. Treſpaſs for an y other Purpoſe than to aggravate rhe Fine, and whether it 
1:11 ther de domo be necęſſary in an Indictment of Larceny for any other purpoſe than to 
N TCO nx!!! ꝗ¶x ß „ 
{ | | aud 96. a. in that de ovibus tonſis, &c. & 96. b. in that de warrena fugata, &c. & 97. a. is that de porcis fugt- 
f tis, &c, IRegiſter, 97. b. Vide Cro. Ja. 130. 181d. 39, 150. m rRegiſter 94. 3. in the Writ de piſcaria piſcata, &c. 
41d 95. b. in that de piſesta piſcata, &c. and in that de domo fracta, &c. & 96 de excluſis ſtagni. u Regiſter 
95. b. in the Writ de bladis inundatis, &c. & 96. a. in that de clauſo fracto, c. Repiſter 95. b, in the Writ de 
vino, &c. P Regiſter 96. and in the Writ de ovibus tonſis, &c. 4 Vide ſ. n. b. 88 Letter m. Cro. Ji, 130. 1 Sid. 
39, 150,121, 15. . Dy. 4. 26. b. See Dalton, Ch.'131. Eambard, B. 4. Ch. 5. fol. 496, 497. * 

5 16 | ſhew 


Chih: 2 5. : 07 Trdifiment,” 1 : 2 ” 5 
ſhew that the Crims amounts to grand Larceny, and to aſcertait the Goods bay or ch. 
thereby che bertet to intitle the Proſecutor to a © Reſtithtion. 33, 1 * 


ade the fourth Point, viz. in What manner the Body of an Indictment : $. . 0. 80. 
at Common Law muſt ſet forth HE Circumitaticey of Time and Place, * Supra, Ch, | 


' ſhall"ctdeavour fo bew, „ © 

773661! whe een S. P. c. 
1. How it vibe to ſer forth the <Circunitane of Tin bins „ 
2. How hat of Place. e LOTS: 


++, Dalr. Ch. 1346 5 


S. 78. And firſt as to cds cbithittdch of Time. 1 and it no 50 Where sr Eagles 
holden, That it is neceſſary to mention the Hour in an Indickment. But Dye, 164. 
on the contrary, it is ſaid, b That if there be any Neceſſity for it in an ? th 0 15 
Appeal, which yet is © queſtionable, it is from the Statute of Glouceſter, 8H.5,8. pl. 
and not from the common Law ; and therefore I ſhall take it for x granted, : e 
That it is not neceſſarily required in an Indictment; fince it is tka nl wal 
That there is no Statute that makes it ſo, and the Common aw ſeems to Attach, 4. 
have required no greatet Certainty in an Indictment than in an Ap peal., 0 ro, 1 
Seek. 79. But it is laid down as an undoubted Principle in all the Books 51H, as 
d that treat of chis Matter, That no Indictment whatſoever can be 00d, 11 pl. 3 
without preciſely ſhewing a certain Year and Day of the material Facts ft uy * 16. 
alledged in it. Alſo ir hath been © adjudged, Thar the Sheriffs Return Vide Fit: 
of a Reſcous, without ſhewing the Year an: Day, are inſufficient ; becaufe Loan _— * 
ſuch a Return is in Lieu of an Indictment. Alſo it is taken for granted i MD; copies 
f Dyer, That an Indictment of Reſcous is not good, without cxpreſly ſhews 19 Ed. 4, 15. 
ing the Day and Year both of the Arreſt, and alſo of the Reſcous, and {hg «it 
that the Time of the latter is nor ſufficiently ſhewn, by e ſhewing 9 5 7, 17. b. 28. 
of the former. And where an Indictment of Reſcous ſet, forth, eee 
S. committed ſuch a Felony ſuch à Day, and Year, and Place, per a bad row ir ad. - 
A. B. prædictum J. S. cepit & arreſtavit, iſo vn cuſt fodia ſu adtunc &. ibi. adged, 2 Bul. 
dem eundem J. S. habuit &. cuſtodivit, it is made a h Query, te the In- 7250 n 7. 
dictment be not inſufficient, becauſe no Time of the Arteſt is alledg d in * by. 164. 
the ſame Sentence with it; and it is doubtfal whether the Time of the . 
Cuſtody which is alledged in the next Sentence, by Force of the Co- Ives 28, 
pulative be applied alſo to the Arreſt or not, and 5 er ſeems rather to in- Moor, 555. 8 
cline to the contrary Opinion. However, it is heat; That if an Indick- 1 Eu- 
ment lay the Offence on an i uncertain or impoſſible Day, 28 where it tries, 263. pl 
lays it on a k future Day, or lays one and the Think Offence | ar! different {+ rH, neg 
Days, or lays it on a Day which makes the Indictment i tepugnant to l it + gg Ho 7 
ſelf, it is void. Alſo it hath been adjudged, That non DefeCt of this kind 5026 beg. 


lay ing an Aſſault at a certain Time and Place is o not ſufficient witbout te- » x Rol 5 4 
mou the Time and Place in the Clauſe of the Stroke, and the like Rule * _ 
eems alſo to hold as to Indictments of other Felonies, in which reſpe&t ſ ch **; mo 98. 
Indictments differ from Indictments of Tteſpaſs. Allo i it is P certain, That Hetley, 35. 


an Indictment of Death ought as well to ſet forth the Year an d Day of 16 TP 7 2 
Death as of the Stroke, that it may appear that the Party 7555 within Waka, " 
Year and Day. But theſe Matters having been more fully conſidered In © 12 89% 
the Chapter of Appeals, hall refer the Reader | hither for che better un- . » Supra, Cb. 


derſtanding of them. 2½ Sect go.” 
Seet. 80. It ſeems to be 1 generally agreed; That the Words %ig & 4 dl ol 
#bidm in the ſubſequent Clauſes of an Indictment are of-the ſame Effect vide Keil. 


as if the : Lear and Day mentioned in the former Part of it had been ex- 2 5 ny 
7  beelly Y 88. 100 0. 41. b. 

| „ | Quæte Dyer. 

„„ | ; . 164 Pl. 60. 


can be help d by the Verdict. Alſo it is ſaid, That an 1 SK of Death $! 810. 4 % 


4 ot * * CRE Y 


7 


, Book 


*7H.6.39. preſly repeated. Alſo it hath been ® adjudged, That an Indictment lay- 
bit error. ing the Offence on the 7hurſ4ay after the Day of Pentecoſt in ſuch a Vear 
17. is good: And from the like Ground it ſeems to follow, That an Indictment 
Plow, Com. laying it on the b Chas of Faſter, & c. (which ſhall be taken for the vety 


122. b. ; 


» Lamb. B 3. Eighth Day after the Feaſt.) or on the Tenth of March e laſt (if it may 


Mund B. Vas taken) is as good as if it had ſhewn the Day and Year by expreſſy 


ch fol. baming ſuch a Day of ſuch a Month, &c, F 
ook 4 Stec. 81. And where an Indictment charges a Man with a bare Omiſ- 


Lamb B. 6 3 _ e * 4 4 M. 7M 'T 1 4 | | 4 
Ch. 5. fol. | Sect „ 82. It 18 moſt regular ro ſer forth the Year by ſhewing the Year , 


492. 


E 


38. 91. very ſame Day on which it is afterwards proved upon the Trial, is not 
3 Inſt. 230. material upon Evidence. ä i af . 


Dixon. Trin generally with ſeveral Offences at ſeveral Times, without laying any one 
Vide Sun, of them on a certain Day, i as with extorting divers Sums of divers 
Sect. 76. Subjects for a Paſſage over ſuch a Ferry, Cc. between ſuch a Day and 


Shower, ſuch a Day, it hath been adjudg'd That it is wholly void. Vet ic hath 
1882 Reg. been ſolemnly reſolved, That a Conviction of k Deer-ſtcaling ſetting forth 
8 the Offence between the Eighth and Twelfth of Fuly, Gc. is ſufficient. 
ion adjuag- 
d, Trin. 3. 1 | | amt > D 
Ame.” mon Law muſt ſhew the Place where the Offence was done, it ſeems a» 


136. = | & 90 * 
Ez Iadid. preſsly ſhewing ſome Place wherein the Offence was committed; which 


mcor 1. Sug- muſt m appear to have been within the Juriſdiction of the Court in 
2 7. | which the Indictment is taken, and mult alſo be alledg'd in ſuch a Man- 
i 2 herbs is petfectly free from all u Repugnance and inconſiſtency, for if 
Kelw.*98. pl. one and the ſame Offence be laid at two ® different Places, or at the Town 


"11188 1 Boift. 124. Of B. P aforcſaid, where no ſuch Town was mentioned before; or if in 
1 See the boot? an Indictment of Murder, the Stroke be laid at 4. and the Death at B. 
. oy 7 and then it is 4 concluded tbat the Defendant Sic felopice murdravit the 


ters d, e, f. g, Perſon deceaſed at 4. the Indictment is void. And ſo is it allo if it do 
Vid, Ken r not lay a Place both of the Stroke and Death ; or if the Place or Places 
1118 eel on alledg'd, be not ſuch from whence a f Viſne may come, Let it hath 
11 pl. 9 Cro. been adjudged, Thar a Fact laid in a Pariſh in London, with ſome other 
11178 on Addition, as in the Pariſh St, © Michael in Woodſtreet, London, or in the 
Seck. 64 & Pariſh ofSt. u Lonrence Ferry, is good, without ſhewing the Ward in which 
a. ak H. 7 7 pl. 22. P Cro, Ca. 465. Vide Supra, Se&. 74. 4 Ste Ch. 2g. Sect. 88, 89, 91. 
r Supra, Ch. 23. Sect. g2.. Hetley, 35. 118, 119. Dyer 68- pl. as * Supra, Ch. 23. Sect. 92, 93. * g Co. 66. 
b. contra Cro. El. 73 2. Supra, Ch. a3. Sc. 92, 7 H. 6. 36. pl. 42. | 


the 


Ga 44 


1 Pariſh bs But theſs Macters hiding been more fully treated of in 


"view of it, to ſet-forth any Place where thoſe Thing 


\ 


ty and xecit 


gate in his e Abridgment makes it equally extend to all Counties. 
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the 2 Chapter of Appeals, amd alſo in the ſoreg 
ter, relating to the Certainty of the Time ae the O 
Reader thither for the fuller-Conſideration of chamys! „  » Super, 
Sec. 86. It ſeems, that there is no need in an Indictment on a Statute, «a 78, 7 
tting ſorth the Doſeriptions which bring the Deſendant wichin the 8 


2 Ch. | 
ping par part 'of this d Chap 808 455 "IR 
nce, 


wrought him within ſuch Deſcriptions; and therefore where a Stature 
. it High Treaſon for a Perſon born within tho Realm, and o 
piſn Orders, to come into, or remain in the Kingdom, G. ee e 
need in an e Indictment on ſuch. Statute ta ſhew in what Place the Deſen· h 917 
fant was horn or rdained. Alſo it ſeems to be d agreed, That a Miſtake pf. a. * 


17 Sect 


of the Place in which an Offence is laid will not bæ mattrial upon the 8e 37, 6 


Evidence on not guilty pleaded, if the Fact be proved at ſome other Nic Sopr, = 


Place in the ſame County. But if there be no ſuch Place in a County 8 Len 335 . 


as that, wherein an Oſſence is laid in an Appeal or Indictment, ell Progeſs9:. Kelyage, | 
on ſuch ludictmegt or Appeal is made void by the Statutes of 7 AM. 5. I 


and. 9 H. g.. and 1 8 Hl. 6. 12. By the laſt ofwhich Statutes it is rexited, l p. C. . "£9 


That in thi Parliament holdem in the ninth Tear of H. 5.'it wif orflainted, For 165. 


that many Peop ple f, Malice- 75 5 the King's liege People to be pales or | 


—— 22 1 b | | ans or: Felonies: were Hane fy A en 
Plact in pg thy, County;$+6. whererma:ſuch: Plateiis in the Jame/ County, that tue 
Proceſs of the-ſame ſbal le void; and het the Indict ors, Pricarttors, ami Conſpi- 
rators ſball be puniſhtd by Fire, &c. by:the Diſcretion of the Fuſtices, and alſo 
lille f Writs of G vnſpiracy, and by the . 
is mad * perpetnad. - $802. £10400 3. 7 its 18 0153 11% 2: 3: marry wen *of. en F 
„e erbte, Thar che Mane witdiuir the nin Wake: 1 
5 · herein referred to, ſcems to be wholly omitted by Arb ic and Palthy, Wm 

have no other Statute concerning this Matter made in the ninth Vkłar ß 700 
Hemp V. excepting the firſt, which only confirms a Statute made in tb wy 
ſcyenth Year of the ſame King concerning Appeals and Indictments; and 


there is. no other Statute 9 in tlie fevently Near of that — ; E - 3 e. 


odd in Able or Pulton ut only one which requires the Juſtices be» © 
fore the Awe of any Exigent to-inquire by Inqueſt: of Office, Whether - 14 5 
9 . Place enn County as that Wherein an Offence is laid 1 
ndictment. But this Statuto ſeems only to extend to 
I ty — nabe v. lor it is directed to the Chancellor of that Coun- 
Sites, That Perſons had been indicted and appealed in Places 
falſly alledg in che laid County, and in the enacting Part ſpeaks only 


in an A 


the; Ce 


of, Juſtices Who had Power: to determine Felonies in the ſaid 'County, 
commands the ſaid Chancellor to cauſe it Wingate”: | 


and in rhe; latter Part expteſly 
to be proclaimed in the ſame County, but mentions no other, From all Abridgm. 


Which 1;ſce not hom it can extend to any other County, and yet Vin. mae unde. 
TOW- the Title of 
ever, f, Rqbal in his Collection of —— ſeems to have ſet down the Conſpiracy, 
very: Statute which is.referred- to by the above: rr gn of 1 8 H.* Re tab Sta- 
6. 5 and this is. TEE: 8 ſtill in Force, 69s Tomo, e 0 |. 3 Conſp. 


nd . 


"Is to che fich Point, vi. Where che Body: of an yn ITY may _ Ch. 5. fol, 
vitiared by falle or improper- 1 or the: 1 0 1 eo _ of Lain; 493- . 25 
Lell endeavour : | 0 . e 
ee gs K 2 6 1058 05 Party of q 
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N eee i Boi 45 
f "ft 28. 5 to che firſt of cheſe Partcula its, u ſeems ebe holden kee. ; 
- BF cis 121 14 ſome Books, chat no ſalſe Lui i . 
| Ero. Ca. 46g. ſeems to be holden by my Lord o Coke: That an — wall var be Y 
1 Co. 121. quaſhd for 1 ene enge — ha —_ Adjective, | > 
ide ae egi, or prefato Regina, tho incongruous, yet 33 
104 7 ee — 
| any other Ac x and therefore I leave to be conſic | tir. 
« VideCro. may not ſtill be maintained, eſpecially © conſidering, Tbas the — 
Ee pl. . ra as: fully, clearly, and expreſly. from ſuch Latin as if it had been ne- 
ly expteſſed. And it ſeems alſo, That the like Reaſon max 
arenen be bed hy ng ay, v Caſe in 4 Teluerton, pits an 1 of forcible 
„ 5 kn g that the defendant »num meſuagium greſſum| fei, wichonr 
adding the Word in before meſusgium, was ace good; but it is ſaid 
in the Book, That this is not falſe, tho it be not ſine Sus | by which 
it ſcems to be implied, That if it had been falſe Latin #, it might. have vi- 
tiated the Indictment. However, it ſeems to be ſertled at this ew: 4 That 
an Indict ment againſt two or more, laying the Fact charged a , 
in the (ſingular Number, is inſufficient, as where it ſinds That 4. me: B. 
e Dominus infultum © fecit; the Reaſon whereof perhaps may be this, That it appears 
8 ſomewhat doubtful upon the Face of the Indictment whether the Jurors: 
mine Hin, intended to charge more than one, becauſe the Fact is laid in the fingu- 
; Georgii, lar Number, which it ſeems abſurd to apply to more than one, and there. 
2 Keb.51. fore the Indictment is inſufficient for its Uncertainty. As to Fal, 
pp: — Caſe, wherein Croke reports the contrary to have been reſolved, nit is cer. 
Ca. 465, 573. tain, That the Verb in the Record is in the plural Number. And as to the 
ons os 757 & Cafes wherein Faults of this kind have been amended in original Writs, 
Fre. C.. as tentat conventio nem for teneant, and ſuch like; it may be anſwered; That 
789, thoſe Amendments were made by Vertue of the Statutes of * Amend- 


8 f 


. ments, which extend not to criminal Proceedings. And as to the Caſe 
229. in i Balſtrodes Reports, wherein it is ſaid to have been reſolved; That 


Ga . 8 an Indictment of Felony againſt more than one in the fingutar Number 
36g. was amended, and thereupon the Defendants were adjud KA, 1: to he hang- 

; FT. ed, it may be anſwered, That it doth not appear in what Part of the 
5 . 35 Indictment the ſingular Number was put for * plural; neither is the 
ſaid Reſolution, in whatſoever Senſe it be taken, reconcileable wWieh che 

later Authorities, as ſhall he more fully ſnewin under the twelſth Point, 
bo, Keb. 51. But it is ® ſaid, That a Fault of this kind is made good by che Grand 
PI: Jury's finding the Indictment Billa vers againſt! one of the Defendancy' 
ly; the Reaſon whereof perhaps may be this, That the Uncertainty ofthe 
+  Inditment is ſupplied by ſuch an Indorſement. But this ſeems contraty 
2”: a W relating to this Matter cited in the ſecond Section. Al- 
Cor. Ca, fo it hath been 1 adjudged, That where a Bill of Indictment lays the Fa&t 
4%, 495- in the plural Number againſt two, and it is found Billa vera as to one of 
them only, it is good; and yet the Verb in the plural Number in the Re- 
cord mult, after ſock: a finding, he applied only to one Perſon; but to 
this it may be anſwered,” That here is no Uncertainty: either in the 
Sid. 219 Bill or Indorſement. Alſo it hath been m adjudged, That che Word 8. 
vet inſtead of Solvat, is not fatal in a a Judgment; but that a new one 


ſhall be Tk e q + 


4 8 9. 
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Send. 89. As to the ſeron | Particular, vi vi. | Where the Uſe of a Word | Ms; 

1 which-is not Lanig will vitiate an indictment, it ſeems generally * agreed, * Cro. ki. #57 
That an Indiftment wholly. in Engliſd is void, which, ſeems to depend . + | 
upon the Statute of 36 Bd, 3 3. 15. By wlich ti. enadtd,; That al Plc which je, 
be pleadtd in am of the King's ** Jhall be entred andenrilled in Latin. And $1 
from hence it ſeems clearly'ro-follow, That if any material Part either of | 
che Body or; Caption of an'Indidtment be expteſſed in a Word which is 

not Latin, as by the Word b er inſtead of erertrum, or © brachia Cto. El. 

ſua dexttra;\ inſtead of  brachio, or © pr 2ſentant' exiſtit' inſtead of preſenta 20. Bl 15 OY 
the Indictment is inſufficient ; (except in ſome ſpecial Caſes herein after ſer 137. _ / i" 
forth,) for:no-one can ſay, Tharrke bare giving a Latin Termination to 155 255 „n  -_ 

2 Word unknown in that Language, can make it become Lain; dhd if pf pl. {ag 5 =! 
the Want of one material Word may be ſupplied, why not the Want ET nn 
two, and ſu on? It hath indeed been ©: holden, That a Fault of this kind, #Co. mY 1 
38 iwdginaviit for inp aginitus oft, cus for avis is amendable in an original b, / 

Writ; which yet wkewied-by word, if it be in a f fubſtantial Patt. How- Mo 


be no doubt but chat f Terms of Art, which are neceſſary in all Inſticuri- * # er, 
ons, as Felonia, Murdrum, Burglaria, and ſuch like, are good, tho they be f Date. Ch. 155 1 
not good claſſical Lain; for they are of ſuch a complex and peculiar Sig- „„ 1 
nification as no proper Latin Word will come up to. Alſo it hath been . * l 
5 adjudged, That a literal Tranſſation'of a Statute into Lain is ſufficient, 2 Lev. 221. — ms 
il intelligible; let it be never ſo uneleganc, as here it ſets forth that V 11 


ever, it-ſeews certain, That ſuch Amendment muſt depend upon the Stu- 1 505 9 
tutes of Amend ments; which extend 8 nor to criminal Proceedings. Alſo pl. bes w | 
ir ſeems, That it is 50 leſs a Fault to make Uſe of a'Wotd- Which is | ASH. +4. | 
proper Eutin in another Senſe; whether entirely different, or of a much Lev. , a | 
larger>Extont; thas that in which it is uſed, 'as'of the Word h 50% ft CEN | 
calli, ori mali ant for venefiriumn. ' Alfo' it ſtems u grevd, That an Abbe « Salk. 31, 5 "Wi 
viatiom not juſtified-by' legal Uſage, as & Das withour @ Daſh, for Pen 3%... I 
wo, | R. Ne. for Reewi Regis; or teſſion of a Number in any Fi- ide Sup 0 a, | Will 
gures that are not i Roman, is equally fara as it would have been Whol eQ. 88, __. 
ly 2 war vou endenvpohr in ſuch Manner to expreſs.” Alſo genes. [Mi 
it ha n adjudged, That an aiſitiva finding chat 7. S. fcipfors rmoers » . vu 
kt, &c. 1 —— doth not — — hs fo but iſe pos” - . 
out of the Watct:-'9 Alſo iris faid, That an Indictment has been quaſhed 7 * a 8. | Will! 
for the Words Pace Regia, inſtead: of Pace Regis; but it appears not what 8 Solk 195. 10 
was the Nature of «the Indictment, nor in what Part of it theſe Words ; e „ 1 
were ultd, and thereſere 1 would ſuppoſe it to have been in ſuch Part ; Keb. 6 = 
of ſome Indictment wherein thoſe: Expreſſions are ſo mirerial that they 2 Lev. 102. 1 
cannot be rehected as: Surplus and-immarerial; for it ſbems to be a ſettled « 29,78 Wi 
Rule, 'Fhar: which may be ſo rejected ſhall vitiate an Indictment; 3 Mod. 100. -= WA. 
is where the Year of the Lord is written in common P Figures, but the 5. g. C27. _ 
Year of che King is well expreſſed, or where an Indictment is ſaid to be » ; Sid 146. | 2 0 1 
taken before 7. & and 7. N ; 4 duo Fuſticlariis, &c. Alfo it ſeems, That * 1 Salk 195. _— | 
the Uſe of a Word: which $ Hot Lain, as of the © Word contrafa- 1 5 Willy 
cere, for counterfeiting, may be made good by Preeedents. And there can 108. pl. 3. | | 1 
| 


Dead ſuper per __ ah et Wo bw Meaning Y That he did 1 5 g 

r of his on Head. | i den 5 r - . ml 
Seck. po As to . mu Sie! We ne nd *e ame... 1 

holpen by an Aprelice. It leems ro be holden generally in ſome Books, e TE l 

Thy the Uſe of a Word which is either not Latin at all, or not Latin in 1 


the Seaſe in which it — * in n Caſes be holpen * an Anglice, | 
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S. Ten. follows, That on ſuch Indictment or Information: 2 ſome! of the Defen- 


129, 204. criminal Procee * : 
318. if the Purport of it de that an Ang 
Reym. 15. not Latin in an Action of Trover, 


3 Lev. 336. it is contradicted. by many other expr 
10 Co. 130, . 


pl. 
8 


60. 

1 Jon. 144. G4 vs : 
10 Co. 133. help an improper one, as it ly 

Vide 1 Lev. becauſe in ſuch a Caſe there is ſuch a Neceſſity either | | 
1 Sd. 318. or none at all. Alſo it-;hath-+been-adjudged, That where there isa pro- 
vel. 68. per Latin Word, an Anglice cannot make good the Uſe of any othet either 
_ L po 237 in a more * ſpecial or * extenſive Significat ion than the Latin Language 
Latch. 156. Will bear, as to make Words in malat arts ſigniſie Witchcraft, or *\Rijows'g 
March. 16. boxful of Linen, ot d fweram abi, a Field bed with 4 Teſterm aud Cur- 


1 tains, in which Caſes the Judges will take ? no manner of Notice of what 
W d 774 9 : ; ö * * * E hd | 2 — * 2 1 5 ö ” a # - ” 8, 7 1 ; > 
k Noy. 85. comes under the Anglice: hey ond the ſtrict Signiſication of che: Latin: 


x Sid. 8 51. Seck. 91. As to. che ſirth Point, viz, Where the Offence indicted maß 


3 


66. set, be laid jointly, and. Where ſeverally, and where both jointly and ſeverally, 

189558 and w here the Offences of ſexeral Perſons may be laid in ee | 
1 Jon. 144, ment; it ſeems certain at this Day. That notwithſtanding the A 
u Cro. Ja: ſeveral Perſons eannot but in all Caſes be ſeveral; becauſe the Oflence 


15d. ſwer ſeverally for his own Crime; yet if it wholly ariſe from any ſuch. 


254, 2. ³ VC r A nn | r 
1% Co. 130, joint Act, which in it ſelf is criminal, without any Regard to any particu- 


„Go. j. lar perſonal. Default of the Defendant, as the joint 4 keeping of a-Gaming- 
664,655, Houle, on the © unlawful hunting and carrying away of a Deer, or i Mainte- 

Rol Rep. nance or t Extortion, &c. The Indictment or Information may either charge 

10 C0130, the Defendants jointly and ſeyerally, as thus: Quod u cuſtodiverunt, &. auer 
132, 133. ecorum cuſtodivit 3 or, quod 2 aſportaverunt, & korum uten que aſportavit 3 or ma 
Rex voi charge them jointly only, without charging them] ſeverally, becauſe it 
Dixon & ux- ſufficiently appears from the Conſtruction of Law, That if they joined in 


orem adjudg· ſuch Act, they could not but be each of them guilty; and from hence it 


Georgii. n ; n I a | 2 | 
Dominus dants may be acquitted, and others convicted; for the Law looks on the 
Rex verſus Charge as ſeveral againſt. each, tho' the Words of ir purport only a joint 
ra Aich. Charge againſt all. > Offence-indited doth not wholiy 2. 
judg'd Mich. Charge againſt all. But where the Offence indicted doth not wholly 4. 
3 Georgii. riſe. from the joint Act of all the Defendants, but from ſuch Act joined 


ond we with ſome, perſonal, and particular-Defe& or Omiſſion of each Defendant, 
Dominus Without which it would be no Offence, as the following à joint Trade 
Rex verſus without having ſerved a ſeven Years Apprenticeſhip. required. by the Sta- 


— tute, in which Caſe it muſt be the particular Defect of each Trader which 


judg'd Trin. muſt make him guilty, and one of them may offend againſt the Statute, 
2.G:0'8i- and the others not, the indictment or Information aa mul} charge them ſe 
Rex verſus ond ind ,, anne cohblan e ne e 12,0 02 

Howkins,edjudg'd Mich. 3. Georgii. Domina Regina verſus Williams, adjudg'd Mich. 10. Anne. Bear & | q 
White, 4to. Guliclmi. Cro. Car 380, 381: 2 Ro), Ab. 7e7-pl. 45, 43, 708. pl. 52. contra 2 Rol. Rep. [Ln | 
mer, 367, 368. * 2 Rol. Ab. 707. pl 45, 48, 708. pl. 52, Bear & White, 4ro Gulielml. 22 2 Rol. Ab-. Pl. 


6. 180. Ws v6, | 


„ 


. 


the Offence of each Defendant ariſes from a Defe 2 Pecbint 68 himſelf _ 
And for the like Reafon a joint Indictment againſt ſeyeral for not © repair. * 2 Rol. Ab, 
ing the Street before their Houſes hath been quaſhed. Büt Ido not find l. 7. 


* Ds: wage E debts 35 e ir is ; abſurd to charge” wenn Jeily. Fs 9. . 


it lettled in what Caſes ſeveral Offences of ſeveral Perſons may be Joined iLeon 247; 5 


in one Indi&menr; for in ſome Þ*Bboks Indictments agalnſt ſeveral for ſe. 7 1 NS. 
 veral Offences, as for Recufaney,® following 4 Trade without having (cr- Seh. 382. 


ved an Apprenticeſhip, not repairing the Streets, &c. are mentioned Vent. 302. 


without any Exception on this Account: And ir is holden; That one Indich 3, Rel. Ab 


ment againſt two Juſtices for not © inquiring of a Riot, and an lndictment * Selles Rep. 
againſt two Perſons for- ſpeakivg of the ſame” K Words, may be maintain- 245. 


ed; and yet it is 8. agreed "Ther one Action lies not againſt. ſeveral for "Seles Rep . 


the ſame Words; Allo in b Rolle's Reports an indictment againſt ſeveral * Cro.Ja.647, 


for having Inmates in their Houſes is fad to have been quaſh'd; becauſe 75 0.5. . 


it was but one joint Indictment againſt them all, whereas there ought ro Palm. 313. 


4 have been ſeveral Indictments againſt them Alſo in the ſixth i Modern +; 4; BY 
Reports, an Indictment againſt ſeveral for the Neglect of a Day of faſting 16 g 


appointed by Prbclamation; is ſaid to have been quaſhed Hor 'the like Rea- 6. 6 Mod: 216.” 


ſon. © And'this is certainly moſt agreeable to the! Rule of bringing Acti- der in 0 
ons upon penal Statuites, Weberei ſeveral Offences hall not be joined, on 55, 47. 199, 


except it be in reſpect of ſome one Thing to which all of them have 3 4 . . 


Relation; 3s, where ſyerl K join in a Suſt in the 1 Admiralty for a Con- Lerters B. E. | # 


tract on Land, or in procuring or giving an untrue Vetdlick, or how Nen, Firs, decies 
to one another m in Maintenance of the lame Cauſmwe. 7 I * 
Sed. 921 As to the ſeventh Point, viz.” Whether the Words 770 mit pe Dy... 
be in any Caſe necelfary 
it is taken for granted in ſome * Books, That they were neceſſary at 5%, 
Common Law in all Indictments for Offences which amount to an aQu- 26, 52. 
al Diſturbante'of the Peace, as Reſcouſes and Aſſaults, and ſuch like 3 yet J 
Ido e not find it agreed, That they were ever neceſſary in ſuch Indi&+ * 2 ; an. 
ments; wherein it would ſeem abſurd to put them in, as in ladiainents See the Books 
for Y Conſpiracies, à Cheats, Slanders, Eſcapes, and ſuch like ;- or i Nu- 5 
fances committed in a Man's own Ground. However, there can be no Quere ſupra, 
doubt but that the Omiſſion of them in Indi&ments of chis kind, is made 55 . 23. WS: . 
good by t the 17 iy 7 H. 8.8. By which it is recited, That in all In. hs fie 7 


2 3 of Felony 4 Treſpaſs, = divers others, it was common to uſe the Preamble e 
Words Vi & 8 1 in div. 7 H. 8, 8. 


vers of them to declare the Manner of the Force; t Lev. 14 5 
and Arms, that is to ſay, vi & armis videlicet baculis cultellis arcubus & ſa- 126. 
gittis, or other ſuch like Words ; where of Truth the Parties indicted had no ſuch Dale: Ch.134, 


IWeapons at the Tit ime ( 1 1 Keb. 652, 
ments were taken 7 as 44 and had been avoided by Writ of Error or Plea, &c; © Poph. 206. 
and thereupon it is Ena@cd: That theſe Words Vi & Armis, videlicer, cum on 377- 
baculis, cultellis, arcubus & ay irtis, or other ſuch like, ſhall not of Neceſſity hug ng 
be put in apy Indiment or Inquiſition : Nor (hall the Parties indicked have any ' 2 40. 
A. vantage by Writ of Error or Plea, or otherwiſe, to avoid any ſuch Indii&ment or | 1 KF 
Inquifition' for the Want of theſe er the like Words : But that the ſame Inquifi- 1 Keb. 101. 
tioxs and Indittments, and every of them, lacking t gh Words, or any of 1 them, 4 —4 | 22 
ſball be adjudged 46 effeciual 10 all Intents, Conſtructions, and Purpoſes, as "ee * 
fame Inquifttions and Indifments having the fame Wards in them. Cro. Ca. 377, 


Seck. 93. But notwithſtanding this Starute ſeems to be ſo ren as ro ww — 


all Indiekmentz; 


Treſpaſs, and fuch like, are ſtill inſufficient without the Words vi & ar- . . 


mis, and man Indictments have accordingly been quaſſid for want of 1 Dale.Ch. 1 5 


chem, where ey are not implied in ſome others, as: : reſenſi, of manu. 


e fen, 


in the Body of an Indictment at Common Law; 152. Pl. 39 


of the Offence, yer for lack of ſuch Words the ſaid Indicł. Pair Ch. 111. 


205, 


yer it is © holden in many Books, Thar Indictments of: Bulſt. 2%. 


— 


ä 


mm 


* 4 205 
0 N 5 
n F 


5 Lev. 23 


v» Cro. Ja. 
472, 47 
Vid 


* 8 Fx * & 
; . 
17 . WW © 85 


Foa, 503. 


c 3 Keb. 495 


Set, 


* 


and Cro. 
El. 186. pl. 


10, 


antra 18 


* 


pl. 16. 

351. Pl, 1, 

3 

, 355. pl. 7, 8. 
336. pl. 9, 


359 pl. 13. 
? Ccke's Ent. 
f | 352, 353 
. ERAS 361 pl. 17. 
| 362. pl. 78 


* 


8 Coke's En 


82 5 Ad. cile-this Opinion with thoſe many Reſolutions taken Notice of in the fol- 


| Coung Cro. Words, contra pacem, have been adjudg'd inſufficient, where the Offences 
1 | +534 could on no other Account be ſaid to be againſt the Peace, than as they 
WH cCoke . Eat. were Breaches of the Law, as all Nuſances certainly are. And one i other 
i * 1 bl. 4. of the ſaid Inſtances in Coke's Entries is, of an Indictment of Homicide by 


Coke“ Er t. 


Wk  «;4.p.5, Miſadventure, 81d one other K of an Indictment of Homicide in Sell. De · 
ty N 3 ͤͤͥͤĩ D. 1 e fence; 


mn , v .- .. 


= 
2 20 


| feneqy. bur gbeſe Preca if, then man he -ndinrained, ſeem i depend t Cote” Ex: 

che 7 on this that! enges üre n rather 8 „ 
do dhe Misforcuna chan Fault ofthe Party; And the} fourth of the faid in- „„ 1 
ö ſos is of an Indictmient of Perjury on the Stature, which coneludes in \''*; hal Ab. e 
: q 3 Se, &. 54094; formam fatuti, wichout adding conte par 82. pls 


5 4 But & Refal's Precedents both ol Indic 
ſerior Offegees, de as often cite the Wards contre pcs, as make uſe. of ? fl Al. 
them. However, certainly. the: greater Number of Precedents ex- 82 plu 
preſtly conclude contra pare, and the Authority of theſo is much ſtrength. * Toy 28: 
enec by thoſe many Caſes in the Reporte, wheteio-Lndictments and In- f e 98. 
r to . de mms ey" for want of the Words contre pa- 1 3% 
Indictme pformarions- for > Barrerry;” © Forgery, 4 retain» pl 55 545 
ing 4 Sery ſtimerial from: his laſt Maſter, © following a 6 Mad. ::8, 
' Trade wichone having ſeryed an Apprenticeſhip, f erecting a 8 n eb. . 
Aſſault and Battery, &c. 1 it ſeems clear from all the Precedents, oh 24 36: | 
That neither an Information h qui iam, on a penal. Statute, nor an Infor- Ez -. 
mation by the King for an i Intruſion, or other * Wrong of a Civil Nature , 2 . e 
done to his Lands, Gods, or Revenues, need the Words camra pacem. Fel 8 ba 9 
Sect. 95. If the Offence indiQed be expreſsly laid partly in the Reign Rata = 
of one King, and partly in the Reign of 3 as where 7. S. is in- , 499 2 
Gel for haying erected a Wear in the Time of Queen Elis aberb, and 1 Keb. 860. ö 
continued it in the Time of King James, and thereupon the Indictors con- P. t 


clude, Fbe fo the Wear was rette and continued cura purem Regis, tec. ee 
without addin 


aut of Fclouy, 1 and of in- "106%; 72. 


nuper Regina the Indictment is ! inſufficient, 364 1 372. 

hat ec Wrong, which is as 12 En- 
ie Continua ICC, Was in the Reign of Queen Elizabeth ; tries, 412. 

and conſequently, if a Cri en againſt the Peace of her Pl. 4, 


me, muſt have be Pots, ka-. 
Reign. But if the Indictors had concluded only, That F. S. ſo continued tries fs 
the Wear contra pacem Domini Regis, & c. and bad laid the Erection of it by 3 8 
way of Recital, or Inducement only, it is m ſaid, That the Indictment had A 41 3 E 
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ment or Preſentment, e may cen done principal 
Finch Ae. ly to himſelf, But I do not find t this Diſtinction |Expetience, 
dur le Sta- ſor it is every Day 's Prat ents, . | 

ah ry + 7 coeed by way of Information, either in the Name ofthe Attorney 3 

ler ral, or of the Maſter of the Crown Office, for Offences W alog: former 
2% Will. Kind, as for b Baxteries, . Cheats, ſedueing d a young :Ma engen 2 
> ng from: their 6 —— 2 ainſt thein Conſent, or if 
Show. 116, any other wicked Purpoſe; ſpiriting/© away > Child: to dhe, Planta a8. 

117, 118. reſcuing! Perſons from legal Arreſts, 6 Perjuries and dubornations there“ 


. © wg of, & Forgeries, |Conſpiracies,. (whether to; accuſe i an innocent Perſon, 
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1 aym. 473. i oney wit is: Authority, eſcaping & from priſon 
1 . 2 — for a Contempt, neglecting ta keep Watch and Ward; 
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9 Ein 35g. King 2 Return 10 2 Mandamas of Matters ? knowa to be falſe; and in 
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1 5 1 Nr. and obvious Principles of] uſtice, and Common 8 . | 
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Show. 110, 1. 


. | 111,112,116. 997 7 18 : 141 N15 | | 
. i Sid. 140. 4 Show: 112, 216. * Show. 14, 118, . Ibid. * Gro. Car. 253 A * Rip 186. * Gee. 
Wit! - , 209. „ Show. 116. * Salk. 374. pl. 16. ** Show. 111, 115, 116, 17. 0d. 112. nd 


128, Rift, Ent. 686. b. Vitail 1. Vide 3 Leon. e Ch. 4 2 And. 127, 128. db Vide Show. 


„ 
wilt | | | Jo 110. 12 | | 


5 


| an indir, the ane dr leaſt is 3 5 in. _ In Ts 8 
_ coaſtquenth === Parts _w 1 MT the be pb iſh 
8 * 4 | | . 0 8 fceife] | | WY. 


8 UE deen adj 8 4 Silk 171 
Fan in this Mae . | 
mari 7 ior 49 ormayt quod Tami x 
| Saad Hill. me "Rell 4s wie fe, IT, "his * an A ion Was r 
brought, and a Ttial had therebn! Gr. EY ge, the dane, .ar Wk 
Trial, too ſuch an Oath which was falſe, og ' wichoue! IG ing, delete 
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1 ie fuſt of 1 4. Porticules2 It Sow clear," Thar this 
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of the Crown ha tl ; and. tho it may be objected, That an Information 

2 Salk, 376. in the 2 Nature of a Quo Warranto,. being a proper Means to try a Right, 

pl. 19. ig not within the. meaning of the Statute, "hich mentioning Treſpaſſes, 

Batteries, aud other Miſdemeanars, may be \reaſonably. conſtrued to intend 

ſuch 9 5 Miſdemegnors only as are of an inferior Nature, oy thoſe 

1 ecified, which are generally. wrangling and frivolous ones; y ed | 
this is a remedial Law, and therefore qught ta be largely ones. 

ſuch Informations may be as vexatious as pop, e and always ſuppoſe 


an Uſurpation of ſome F uch and every ſuch Uſurpation is certain 
a Miſdemeqpors ir bach been ſectled _ wy Stature doth amen bes 2 
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Fee. 8. As to the ſecond gien, 4 bo s Caſes the Crain 
will order an 8 ta be filed. It ſeams to have been the general 
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never ranted, bur upan Motion made in open Court, and grounded up- 
on Affidavit of ſome Klarer, which if true, doth richer: for its 
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whom ſuch a Rule is made, having been per ſonally ſarv'y with it, da not, 
at the Day given him for that Purpeſe, give tha Court:good Satisfaction, 
by Affidavit, Na th re is uo. reaſaua ble Cauſa for: the- 9 
Court general] ie the Informatigss gad ſomqticne upon ſpecial 
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Franchiſe in queſtion, had 8 determined on 4 Die $a ; 
that it bath been nequieſted in many —— withodt any Diſpute; ot 
chat it depends en the. Right of cho *hs ' yoted f kim, fen nach 
not been Jer wieds or chat the Franchiſe no way roticerns the 'PuBlick 
bis all thoſe Wick relate to the Govetnment of a" Corporation, or khe 
Election of Members bf Parliament, and Fairs, and Markets, Ge, are 
faid. to do) but is wholly of A private 25 Natute, as 4 8 ff a Vide Salk 
Or what the Election dy whith he Claims, is agreeable to Ch 
chat he has never aded under It; che Court will not grafft the 
mation, unleſs there be ſame particular and ettraordf inary.-Cir 
ſtances in the Cuſe, the” Determination whereof being 90 Je 4 8 
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ules. 
Seck. 10. As tae whicd Particular, dw the party may be re. 
| lieved againſt Proveſs"iſſied againſt" bim, before any Recognizance given 
according to the Statute? It _ that he may move the Cote b 0 Tet v Salk. 276. 
"= aſide, as having iſſued contrary to the Ditecfions of the Statute. pl. 19. 
As to the fourth e vis. Where the Defendant ſhall have Coſts, 
I ſhall obſerve, 
Self. TI. "FP. Thar if thei Information” be ried at Bat, the been 8 
dant can have no Coſts within this Statute } for the Words ate, © That the © Clerk's 
Court is avithotiſed to award Coffs, Ge. unleſt the Junge, before whom th Tafare o. 
mation fhdll* be Wn all ut the Trial, in open Court, cath upon Record, th © 
there was a reaſonable” Canfe for exhibiting ſuch In nathan... Which is wot 
naturally to de — d of u Trial at N Prius; and it would be ab- 
ſurd to ſuppoſe,” That che Statute intended that the Juſtices of the Kings 
Bench, at à Trial before themſelves, ſhould make a Certificate to Wech- 
ſelves: To which m — be added, That where a Cauſe is of ſuch Conſe- 
quence as to be ttied ar the Bat, ir ma h ws dc be intended to be 
out of the Pur view of the Statute, whic| was chiefly deſi igned againſt 
trifling and my Proferutions. 
Sein. 22. eee That if there be ſeveral Defendams, and any one 
of them found gui , thoſe who are acquitted cannot have d Coſts wich- © Salk. 194: 
in this Statute; a "this is agreeable ko the Conſtruction made of the *" 7 
Statures which. give Cofts to Defendants in civil Actions, by Force where- 
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tute of 8 G 9 Will, 10. 
n Thirdh, T Thar i 1 hath been adj judged th the Conſtruction of 
thoſe Words, The Curt of Ning, Bench is 5 5-H to award to the Defen- 
dum Bts'Cofts, where the Fudge, who tries an Information, does not at ſuch Trial 
certify, That there was a reaſonable Cauſe 92 the Information ©. That the ſaid ©, Dom. Re- 
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Court is bound of Right, in every ſuch Caſe, ro award them, whether Davis, 24. 
the Acquittal were upon che Merits, or guly, Er a Slip in Point of Form, Jgd Mich. 


and howſcever notorious the Offence mij for here a Court is au- LS A. - 
thorized,” by Starure, to do a Matter o 1685 to the Party, upon cer - cery Gf 


tain Circumſtances, it has no diſcretionary Power of conſidering, whether 19. 
it ought to do it or not, when a Caſe appears to be within thoſe Circum- 
ſtances. To which may be added, That the Statute being general as to 

all Caſes wherein the Judge, who tries the Information, doth not certify 

a reaſonable Cauſe, {cems to imply, That it ſhall be left to ſuch Judge 
only for this Purpole to confider, whether the Proſecution were reaſonable 


or not, and it is the Proſecutor's Folly not to apply to him. 3 
| 40 
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w 


F 


a Salk, 376. 
pl. 19. 
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is not within the. AE. of .the 


this is a remedial Law, and. therefore ought ta be largely conſtrued, 
ſuch Informarias 7— as vexatious as oy ether, and always ſuppo 
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it follows, That Inſormations exhibited hn eren g yore. 
as $53 587 at the JOLLY Law. Fat mo Ih 
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fag 1 5 ſe 8 Ie 8 Thar his 
Statute extends; Fi all Informations A exhibired by the Maſter 
of the Crown Office; and tho it may be objected, That an Information 
in the * Nature of a ae e "Eng, a proper Means to try a Right, 
Statute, Which mentioning Treſpaſſes, 
Batteries, ad other Miſdemeanars, . may be conſtrued t0 intend 
ſuch other Miſdemeanorg only as are of an inferior Natura, like to thoſe 
ſpecified, which are generally. wrangling and frivolous ones; yet 


Sac, 7. wage o the 


an U Arad, of ſome Fapehile,. an every, ſuch EHſurpation is — 
a Miſc Remake it hath bee 0 led _ _ Statue i doth extend to 
then. | — TT 


- Set. 8. As to the ſecond Particular, et 10 5 Caſes the 0 
will order an Information to be filed. It ſeems to have boen the general 


Practice not to make ſuch an Order, without fieſt making a Rule 
the Perſon e to ſhew: Cauſe ta the-cantrary ;. which: Rule i 


Enormity, or dangerqus Tend 


With I Rule, wi s:if they purpoſely; abſent thamſelves, G. 
ble” 


15 Court, a rea A 
before 1nd e for the, ſame Cauſei and acquitted . that the Intent of 


d Cro, Jac. 


; 212. 


never granted, but upon Motion made in open Court, 250 ounded 

on Asie 0 fame Mi Nee n if true, doth . — r - 
ſeem proper for the 'moſt Pal deen And if the Perſon upon 
whom ſuch a Rule is made, ha Fing, been perſonally ſarw d wich it, ae 
at the Day given him for chat Purpoſe, give tha Cour good Satisfaction, 
8 Affidavit, 195 there is no. neee Cauſa for: the: 1 

ourt generally, Srants the lfocmatios s dad ſomerimes: upori. ſpec 
thoſe wha cannot be e rd 


Circumſtances, N | grant it agaipſt 
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Seck. betty on whom ſuch a Rule is made) ſhew. whe 


8 
50 againſt; ſach Proſ e as that he has been 


the b Proſecution is ta try a A ee as the Tie ro Land, & which 


is not yet ie d; ak hat-rhe.. Complaint is trifling, vexatious, or 
bel Ve i il he can who to the Court (in Anſwer to a Motion for 
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or. athet ſuch Bike Oircumſtances, 
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nieſced in many Veurs, withor vt any Diſpute; 0 
chat it depends en 


9 Right of chow fte Niro! Pie hack 
not been yer wied; or that the Pranchiſe Yo eg 1 the Puhlick. 


las all thoſe Wick relate to the Govethiment"8f à Corporation, or the 

Election of Members bf Purffament, and Fairs, and Afickoes. e are 

faid. to do) bat is wholly * A Feen Natute, as à Cony-watren, G. vide Sai: 

Or that the Election b 0 wh ims, is agreeable" 00 ; latter; 'Or 374. pl. 15. 

thut he has never Wafer 127 9 Ee Cort” will not grant he Infor- 5 5 
mation, unleſs there be ſame parxticüſar ànd Extraor inary; Iircum- 

ſtandes in the Cuſe, the Deterthihation "whereof being 145 left to 
. of the "Ovurt, cannot well come onder a e certain ſtated 

bless 

Sec 10. A8 tö ths third Panieuhr, el How the party may vie 

lieved: againſt Proceſs iſſued againſt bim, before any Retognizance-given 
according to the Statute? ft that he ma ay move the Court Þ to ſet * 8. x. 15 

it aſide, bete iſſued contrary to the Directions of the Statare. bl. 19. 
As to the fourth Purticutar, vis. Where the Defendant ſhall have Coſts, | 

I ſhall obſerve, 

SF; TI. FH, Thar if the Information be wid at Bat, the Deſen- 
dant can have no Coſts within this Statute ; b.. the Words ate, © 7 hat the © Clerk's 
Curt in avthotiſed to award Coffs, Gee. waleſt the Jule, before whom the Life. ca. 

mation ſball be tritt, ſhall uw The Trial, in den Court, 2 upon Record, thas mT” 

_ we 4 reaſonable * Canfe for exhibiting ſuch e Which is oft | 

urally to be undetſtobd of à Trial 70 Figs ; and it would be ab- 
dun 28 — That che Statute EY hat the Juſtices of the King's 

Beuch, at à Trial before themſelves, ſhould make a Certificate to hach 

ſelres: To which m 555 be added, That where a Cauſe is of ſuch Conſe- 

quence as to be ttied ar che Bal, it may reaſonably be intended to be 

out of the Pur view of the Statute, which was Chiefly deſigned againſt 

trifling and vexatious Profecurions,” _* : 

Seck. 12. Secondly, That if there be [zveral Defendants, and any one 

of them found gu guilty, thoſe who are acquitted cannot have d Coſts with- 4 Salk. 194 

in this Statute; and this in agreeable To the Conſtruction made of the P 5+ 

Statures which, give Cofts to Defendants in civil Actions, by Force where- 

of no Defendant, in ſuch like Caſe, could recover Colts efore the Sta · | 

tute of 8 9 Wil. 10. Sia 

Seck. 13. Thirdly, Thar i it bach been adjudge d th the Cotati of 

thofe Words, The Curt of King's Bench is Ae to award to the Defen- 

dant Bis Cofts, where the Fade, 315 tries an Information, does not at ſuch Trial 

certify, That there. was a reaſonable Cauſe Pls the Information ©. That the ſaid ©, Dom. Re- 
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Court is bound of Right, in every ſuch Caſe, to award them, whether E 


the Acquirral were upon the Merits, or only from a Slip in Point of Form, judged Mich. 
and howſoever- notorious the Offence might be; for where a Court is au- Vide 2 Chan · 
thorized,” by Statute, to do a Matter o Juſfice to the Party, upon cer- cery coſe 
tain Circumſtances, it has no Uſerecionaty Power of conſidering, whether 9 .. 
it ought to do it or not, when a Caſe appears to be within thoſe Circum- 
ſtances. To which may be added, That the Statute being general as to 

all Caſes wherein the Judge, who tries the Information, doth not certify” 

a reaſonable Cauſe, ſeems to imply, That it ſhall be left to ſuch Judge 

only for this Purpoſe to conſider, ehecher the Proſecution were reaſonable. 

or not, and it is the Proſecutor” 8 "Ry not to apply to him. 
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Sell, 8 © Þ OY a Bed 3 by. Ame, d. l 4 ears 
or 4 f ball e intruds into, or unlawfully: held and gxecute;;the-" Qfice or 
Franchiſe of Mayor, Bailiff, 1 107; gaber Office 755 1 Tomn cor. 
porate, Borough, . or Place in England or 8, it ſhall a. 6 lawful; ito 
and for the proper. 9 ＋ the © Court of Queen, Bench. A. e Seffians of 
Counties Palatine, . or the Court of Grand Sc ſſons in Wales, _ he Leave af 
the ajd, Courts reſpectivel 5% to exhibit one or more Information. or Hinton, 
in the Nature of a Quo Warranto, at. the Relation of | any. Perſon or Perſons, de- 

firing 1 to ſue, or proſecute the ſame, and who, ſhall be mentioned:in ſuch Informa- 


— 


tion or Informations, io be the Relator ar . Relators 4g4inff. ouch: Perſon. ar fs 
[2 uſurping, intruding. into, or unlanfally holdi ng. and executing: any. of ; the ſaid 
Offices or Franchiſes, and to proceed the ein in. a Manner as-is -u al in Caſes of 
ear to the 


Tnformations, in the Nature of 4 Quo Wartanto; .and if it. ſhall 4 4p 
| ſald reſpective Courts, that the- ſeveral Rights of p Perſons to the ſaid Offi 
ces or Franchiſes may properly be determined on ane  Information,: it ſhall and may 
be 2 for the ſai, reſpet ive Conris to giue Leave to exhibit one ſuch Infor. 
| mation againſt ſeveral Ferſant, in order, to, try, their reſpactiue Rights to ſuch 
ces or Franchiſes, and ſuch. Perſon or 1 againſt which {ſuch " Infarma- 
tion or Informations, in / Nature of 4 Quo Warranto, ſhall be ſurd ar proſe- 
cuted, ſhall appear and plead as of the ſame Term or Seſſions in which the 704 In 
| formation or Informations ſhall be filed, unleſs the Court, where: ſuch Information 
| ſhall be filed, ſhall give further Time 10 ſuch Perſon or. Perſons, againſt, whom 
ſuch Information ſhall be exhibited, to lead; and [ſuch Perſon or Perſons, mha ſhall 
ſue or Pe ſuch Information or Informations, in the Nature of 4 Quo War- 
ranto, ſhall proceed thereupon, with the. moſt. convenient fs that 1 5 . 
Seck. 15. And it is further enacted and declared, That in caſe any Per- 
ſen or Perſons, againſt whom any Information ar Informations, in the: Nature of 
14 a Quo Warranto, ſhall, in any of the ſaid Caſes, be exhibited i in-dny. of the ſaid 
7 5 Courts, ſhall be found or 22 guilty of an Uſurpation, or Intruſion wy + 
| unlanfull holding and executing any of the: ſaid Offices er Franchiſc fer 3 
and may be lawful, to and for the ſaid Courts reſpectively, as well to 
ment of Onſter againſt ſuch Perſon or Perſons, of and from any, of 4 ſaid 701 | 
1 e ces or Franchiſes, as to fine ſuch Perſon or Perſons reſpedtively, for lit or their 
18 EO» amſurping, &c. And alſo to give fo lement that the Relator or Relators, in Arg 
| i i 54 ormation named, hall recover bis of their Coſts of. F ſuch. Pro W 8 I 


Judgment ſhall be given for the De © fg or De endants in In ormation, | 
or 4 5 10 view e To ment ſhall be given, ſhall. i his - their > i 
hires expended 4g ainſt ch Relator or 1 ſuch Coſts to be levied 30 ; 
pias ad Satisfaciendum, Fieri Facias, or Elegit. 
Seck. 16. And it is further enacted, That the Statute = the Wan f 
of the Lay, and all the Statutes of Jeofails ſhall ke extended to, Informations, | 
5 in Nature of a Quo Warranto, and Proceedings thereon, for. 4 the Matters 
F in the ſaid AF mentioned. f 
And now I am in the ſecond Place to conſider the Nature of ſuch In- l 
formation as is partly the Suit of the King, and partly. the Suit of the 4 
7 | Party, which is commonly called an Information qui iam, and this ha- h 
Mit Viug a great Affinity with Actions on d [0 * waer hem to· 9 
i 1 | gether, and endeayour to ſhew, = = 
| I. In what Caſes they I 5 fl: ie ay} f 
2. What ought to be the Form of them. pe 
In what Courts they may be brought. F NG. | 
4. In what County. e e Sf pt th 3 
1 | 


5. Within what Time. ay 
Hs ER | 6. Who 


5 
2 


tion or Action. 4 
12. By whom the Replication; ſhall be made. 


**. , 


| tried. 5 Ci Hp 41 


n again the Informer, and as to other Part for him. 


Tnfortifarion or Action qui tam will lie; I take it for granted, that they *2 And. 12, 
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6. Whei are Gabled to bring them. TT 
Whether there may be a Nonſuit i in 1 e e e 

8. Whether the Inſormer or Defendant may appear by Attorney I 
In what Caſes there ſhall be Coſts. : 

10. Whether the Defendant may wage his Law, or take Advantage 


of a Protection? 
11. In what Manner che Defendant is to plead to duch an n Informs 5 


3 In what Manner the Iſſue ſhall be Wis, 1 where it ſhall be | 
14. Where the Verdi may be found as to part of the Information 


15. What Judgment on ſuch an Information or Adion is good... 
16. Whether on 8228 of a PREY Nariee Ny be compounded or 


granted over? ds he | 
Seb. 17, As to As firſt as theſe Pente vis. is what Caſes: an 


lie on no Statute which prohibits a Thing as being an immediate Offence *** 
againſt the Publick Good in general, under a certain Penalty, unleſs the 


Whole, or Part of ſuch Penalty be expreſsly given to him who will ſue for it; Aud. 126. | 


\ 2. Jon. 234. 


becauſe b otherwiſe it goes to the King, and nothing can be demanded by the 157: And, 
Party. But where ſuch Statute gives any Part of ſuch Penalty to him who 139, 14 
will ſue for it by Action or Information, &. I take it to be ſettled at 2 Co, 


this Day, That any one may bring ſuch Action, or Information, and lay Bar 375,76, 


his Demand © tam pro Domino Rege quam pro ſeipſo. d Alſo where a Sta- Lutw. 133, 
tute prohibits, or commands a Thing, the Doing or Omiſſion whereaf is 1 5 


an immediate Damage to the Party, and alſo highly concerns the Peace, 36. 346. pl. 9. 


Safety, or good Government of the Publick, or the Honour of the King, And. 129,6 


140. 


or of his ene Courts of Juſtice; as the Statutes of the e Scandal of Long quinto 
Great Men, of f Hue and Cry, and choſe that reſtrain certain Suits Ed. 4 115. b. 
in the 8 Civil or Canon Law Courts, or even in inferior h Common! hog mh 
Law Courts, it ſeems to have been the general Opinion, that the Party 12 Co. 1 * 
grieved may, and it is holden i by (ome that he 7 to bring his Ac- 4 Co. 13. a. 


tion on ſuch Statute tam pro Domino Rege quam pro ſeipſo. And it 5 to 33 8 + 


be taken k asa Ground in ſome Books, That . the King is to have Sucre 1 Sid. 
a Fine on an Action on a Statute, the Action muſt be ſo laid; but not 3 
where the Defendant is only to be amerced. But I much queſtion, Whether Re. Row. 
this be a good general ſettled Rule in Relation to this Matter? ſince in an 0 407. . 


Action on the Statutes of Hue and Cry, the Defendant ſhall l only be a: ge 348, 


merced ; and yet ſuch Action may certainly be laid tam pro Domino Rege quam 7 Ent. 
pro ſeipfe.. Alſo in Actions, which by the Common Law a Man may bring rh 
tam pro Domino Rege quam pro ſeipſo, as in thoſe for Injuries to the Party, Jak * FAY 
mix'd with a high Contempt to the King, (as where a m judge refuſes to Cro.Jac. 134. 
allow the Benefit of the King's Pardon to a Priſoner, unleſs he will give 12 — 
him ſuch a Bribe; or where one makes à u Reſcous of one taken on a Ca- * Ra. Ent. 
plas Utlagatum, at the Suit of the Party, or the Sheriff ſuffers one, taken +3 0b. 4, 2. 
on ſuch a Capias to ꝰ eſcape) the Plaintiff is P ſaid to have his Election to rec.; 34 


lay his Action this Way, but not to be compelled ſo to do. To which may Hetl. 127. 


e Moore 


be added, rhar the Plaintiff cannot ſo lay his Action for a Common Tre(- Mi Saks 


pals at Common Law, and yet therein the Defendant is to be fined. "Crs, Je. al 
m 1 Rol. A. r: A. pl. 1 . n. 1 Rol. A. 1 A. pl. 2. © x. Rol Re. 78. pl. 19. Ceo. Tha, 360, 361, W Ce. | 
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Eliz. 877. Parallel e Nay. 22. 2 Rol. A. 93- pl. ** 41 Al. pl. 12. 27 Aſs, pl. 49. Ero. 2 
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Neither does the Opinion I would contend againſt, ſeem to be confirmed 
4 by the conſtant Courſe of 'Precedents ; hut on the contrary, many of 
b. 146.5. fe. thoſe on the Statutes againſt ® Fortibſe Entries, and on the Statutes a- 
cedent; bath gainſt b Illegal Diſtreſſes, do not lay the Action tam pio Domino Rege 
. kat. 7% pro feipſo; and yet there ate © Authorities in this laſt Caſe, as well 
3 wy 1. as in the former, that the Defendant is liable to be fined. But the Caſe 
2 Inf}. 132, of 20 f Action on 2 & 3 Ed. 6. 13. whertin ir ſcems clear that jt is not 
Co. Ent. 45. deceſſary to lay the Action tam pro Domino Rege quam pro feipſo,. does not 
b ſeem to tome up to the Point; becauſe it is generally holden, that the 
35 H. 6. 6. {Defendant is only amerceable in ſuch Action, being in Nature of an 
2 422 Action of Debt, and not finable, as it is ſaid © thar he may be in an 
pl. 12, 13. Indictment or Information grounded on the f Contempt of the Statute. 
_— Dy. Sect. 18. As to the ſecond Particular, wiz. Whatought te be the Form 
1 Danv. 460, Of {urh Iafotmation or Action © Having in the precedent Chapter See. 94. 
pl. 12, endeavoured to ſhew that there is no noed that ſuch Information or Ac- 
pre 1 tion conclude contra pacem; and in Sect. 97. Whether it be neceſſary for 
d More 911. them to conclude in contemptum Regis; and in Set. 102. That they need 
Aa Abe notreeite the Statute whereon they are grounded; and in Secbions 203, 104, 
223. pl. 17. Sv. What Miſrecirals of a Statute will be fatal ; and an het. 12, 113, G. 
Cro. El. 61. How far it is neceſſary to bring the Caſe within the very Werds of the 
_ 721, Statute 3/and in Secf. 178, 119. How far it is neceſſary to conclude contra 
© Moore oi i. Prmam Sratuti; and in 3 3 Caſes _ — 1 rek 


TS eee nee 

538, 631. ' obferve only tkeſe following Particulars: Gen n 209 NI 

Vid. Sav.62. Seck. 19. Firſt, If an Information contain ſeveral Offences againſt a 
| Statute, and be well laid as to ſome of them, but defective as to the zeſt, 
- ,£ Cro. Jac. the Informer may have Judgment for ſo much as is well laid. 8 As where 
dx Sid 368 the Words of the Statute ate fully purſued in the Deſcription of ſome of 
118 2 Keb. 366, the Offences and not of others ; h or where ſome of the Times that the 
14 367. Defendant hach offended againſt the Statute are expreſſed wich conver 
nient Certainty, and others not; as where it is alledged that the Defen- 


Aaguſt following, the whole is void for the Repugnancy, as hath been 
more fully thewn, Ch. 25. Sect. 646. e ee obo , 
Seck. 20. Secondly, It ſeems to be ſettled at this Day, That it is in 
the Electon of him who brings an Action on a penal Statute, which gives 
one Moiety of the Forfeiture to the King, and another to the Inſormer, 
3 either to have a Writ againſt the Defendant, Quod reddat i Domino Regi 
3 W A. B. qui tam, Cc. quas eis debet; or to have it in this Form, Quad reddu 
Cro. Ca. 256. A. B. qui tam, Ce. quas ei debet. Alſo it ſeems to be ſettled, That he- 
ph com. 77, ther che Writ be in the one Form, or the other, it is well purſued by a De- 
1 Dy. 95 pl. 36. Claration in the Name of the Plaintiff only. * Alſo it ſeems to be doubt - 
W 3 Lev. 374, fall, whether there be any neceſſity that either the Writ, or Count, in 
1 Ve, D.lis. any ſuch Action, do expreſs that it is brought by or for the King, as 
11 6, 6 well as the Party, as hath been more fully ſhewn in the 17th Sei#ion ; and 
| j More 64. 65. there is a 1 Precedent of ſuch an Action brought in the King's Name by 
| 


mt, Bro. AR. ſur | 5 I'S \ ' a | | I, gs 5 
14 Je Rhture: A A. B. qui pro feipſo in hac parte ſequitur. But it ſeems w agreed, that 
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if 1 pl. 20. K Bra, Act. popular 5. Long quinto Ed. 4. 117. b. 118. a. Ses Raft. Ent. 686, Vit. 1. 427. pl. 4 


428. pl. 3. Raft, Ent. 427. pl 3. * Jo. 261, 262. Cro. Ca. 256. Co. Entr. 37 f. b. 
e | | every 
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1 _—_ or received Ns: —- by 1 8 Elis. 5. | . 1 ; ge wn. 
T rica ee ee B Gro. . 
1 been adjudged, ___ CEE FP" RR * ae 
can be brought on W That no 5 ee ene. ans not wks f 1 Jan. 15G, 
or by p Pla on a former Stat Popular Action Gd | er wiſe, 157. 
Fg: * ti Plaint in an Inſer eue either by 0 Bill * Br Ce this Statute, 8 i Jon. 156, 
flick a Pem whether the Statute e uy by Original =o Bench, « Bro. Aion 
FE 5 enal ty general tor ing. ich ſuch Action is 2 'rit, or In- Pop | 
Plans v3 * pan; 2 1aying how 2 is grounded, 4 „Cie. El. 
_—— making eee | (as 1 K Hh 10 
bf 5 Els. 4. agai, out having ſ ip 4& 5 Ph. & 397 | 
ig lvl ee ene Vere ag ferred an Apprenticeſhip . 51: 
POR peed: p40. ſuck: " | the contrary * chout ha - 49 IT» 
bros laint; berauſe Fon e . e been fince woof a 37 3. 
AR; x ut original ions: e pars bt a Recovery Gn. * 
e ons er eure auler Ve pee re. 
moved into a ſu | only within the lu need. and therefore m original J Inſt. 194. 
perior Cour tent of the Stat may reaſon- 4 & 58 
Al. 4% dean SS d upon. And if is e. 3 3, 4. 
Abr. 279, 280+ 3 Leon, 237; "ro. El. 544. pl. 14. Noy. 60 1 Rel. Ab 1 19. b 
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the Meaning of the Statute, I ſee not ho an) Suit whatever! by Bilf or 


Plaint on any penal Statute, can be within the Puryiew. of it) while ſuen 
Bill or Plaint continue in the Court in which* they were commented, 
whether the Statute on which they ate bro 
them, or leave the Method of ſuing to the general Conf! 
Io which may be added, That the Statute of 2 1 Ja. 1. 4. Par. 1. ſeems 
to ſuppoſe, that Actions on penal Statutes may indifferently be brought 
- by Writ, Plaint, Bill, or Information; for the Werds are; That all Offences 
hereafier-to be committed againſt any penal Statute, for which any Common In- 
former or Promoter may lawfully ground any Popular Aion, Bill, Plaini, Suit, 
or Information, before Juſtices of Aſiſe, &c. ſhall be commitiiced, &c.. by way 
e Action, Plaint, Bill, Information, or Indictment in the proper County, before 
enn kl the Fuſt ices of Aſſiſe, &c, - However it ſeems clear, * That no Svit, by 
pl. 45. 645. Bill or Plaint, by a Party grieved, ſuing upon a Chauſe, either expreſsly 
en impliedly relating to himſelf only, is within the ſaid Statute of 18 Fl. 
| „ it is expreſsly provided, Par. 6. That it ſhall not reſtrain any certain 
; Leon. 237. Perſon, Body Politick ar Corporate, to whom, or to whoſe Uſe, any Forfeiturt is 
©. limited by any Statute, and not generally t any Perſon that will fae ;* but 
oc ©. El. 76, that every:ſach Perſon may ſue as before. h But where the Party particulat- 
Vic 3 Leon. I Brieved by an Offence-againſt a Statute, ſues for x Fotfeiture general- 
237. ly limited to any one who will ſue for it, he ſeems to be as much 
within the Reſtraint of the ſaid: Statute, as if he were not the Party 


* 
* 1 


ught do A ac e 
trucl ion of Law. 


© Lutw. 162. Sec. 23. Fifillh, e In an Action on a Statute, which requires ſome 
Officers at one certain Time after their Admiſſion, and others at ano- 

ther, to qualify themſelves by certain Acts, it is ſafeſt, expreſsly to ſhew 

the Time when the Defendant was admitted to his Office, and that he 
neglected to qualify himſelf in the Time limited; and alſo, That he actu- 


* 


ally exerciſed his Office after ſuch Negledd me. 
Sect. 24. Sixthh, It is ſaid, 4 That the Fact is ſufficiently alledged 
after a quod cum in an Action on a Statute, but not in an Information. 
Sed. 25. As to the Third Particular, vis. In what Courts ſuch an 
Information or Action may be brought : Having already, Ch. 5. Sed. 
Contra Hurt. 32. endeavoured to prove, that where a Statute appoints that a Penalty 
| 99: „, hall be recovered in any of the King's Courts of Record, the Offence 
Litt. in may be indicted before Juſtices of Oyer and Terminer, tho not in a 'Court- 
Vide Cro. Ca. Leet, or of © Pie- powders, or ſuch others, inſtituted for ſpecial Purpoſes; 
1 Vent. g. and intending under the next Particular, incidentally to conſider what 
e Cro. El. Suits may be brought in the Courts of Weſtminſter-Zall, on penal Sta- 
55 pe Tg: tutes; 1-ſhall only take Notice in this Place, That where a: Statute li- 
fo And. 727 mits Suits by an Informer qui tam to other / Courts, yet any f one may, 
128. by Conſtruction, of Law, exhibit an Information in the Exchequer. for 
Cro. Jsc. 178, the whole Penalty for the Uſe of the King. | 
1 25 Scr. 26. As to the Fourth Particular, vis. In what County ſuch 


Information or Action may be brought. It is enacted by 31 Eli 5. The . 
0 
q 


4 Show. 337. 


b Parag. 3. 1 any Declaration, or Information, (s. not being exhibited & fach Off ers1of 
Record, as had in Reſpect of their Offices, before the Time of the ſald Statute, 

4 Parag. 4+ lawfully uſed to exhibit Informations, or ſue upom penal Laws ;1 and not h cot 
1 3 Ch. 80. cerning Champerty, | buying of Titles, or Extortion, er the Hing Cuſt ors, 
FRE &c. or Uſury, or Fareſtaling, &c.) the Offence againſt any penal Statute: ſhall 
: not be laid to be done in any_other County. but where [the Matter-alledged:to%t 
the Offence, was in truth done: And that the Defendant may traverſe, and al- 

" ledge, That the Offence ſuppoſed to be commitred, was not committed inthe Coun) 
e oe Ee 
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lt it ig alleged; which being 


is. otherwiſe eee. no So a mm 
Seck. 29. Seconaly, That the ſaid Clauſe extends b not to any Suit by v cco.e1.645. 
2 Party grieyed, ' or by the © Actarney General, but only by choſe el. 53. 


3 8 e Vent. 8. 


brought by Common Inſormers. . 0 
Seck. 30. Thirdly, That the laſt recited Clauſe, concerning Suits for © © 
uſing a Trade without having been brought up in it, cc. which are ap- 
pointed to be brought at the Aſſiſes, or Seſſions, in the proper County, 
and not in any wiſe out of the County, reſtrains not an Information 
in the 4 King's Bench, or Exchequer, for ſuch Offence happening in the * Cco. J-c. 
ſame County where thoſe Courts are fitring ; for the negative Words of 85. 378. 
the Statute are not, That ſuch Suirs ſhall not be brought in any other Lob. : 97. | 
Court, but, That they ſhall not be brought in any other County; and the a 
Prerogative of theſe High Courts ſhall not be reſtrained without expreſs 
Words. But where the Offence is in a different County, ſuch Suits, in | 
thoſe, or any other Courts, out of the proper County, ſeem to be with® 
in the expreſs © Words of the Statute : Yer it was long a very great f * Vide Hob. 
Queſtion, ' Whether an Action of Debt or Information, in the Courts of C1. Jg ,. 
Meſtminſter- FHlall, were not to be conſtrued to be out of the Meaning of Ji Keb. 584. - 
them? But this Point is now ſettled in the Conſtruction of the Statute $5 
of 21 Fac. I. 4 as ſhall be more fully ſhewn hereafter. hoe 
SeF. 31. It is enacted by the ſaid Statute of 21 Fac. 1. 4. That all 77. | 
Offences to be committed againſt any penal Statute, for which any Common In- J Keb 14. 
former or Promoter may lawfully ground any Popular Action, Bill, Plaint, Suit 1 8 
or Information, before Juſtices of Aſiſe, Fuſtices of Niſi Prius or Gaul. Deli. 1 Sid. 30, 
very, Fuſtices of Oyer and Terminer, or. Juſtices of Peace, in their Generals“. 
or Quarter-Seſſous, (except Offences 85 0 the Statutes concerning 8 Recuſancy, . vide Hob. 
& c. or Maintenance, &c. or the King's. 2 &c. or tranſporting Gold, or 251. & B. 1. 
Silver, or Munition, or Wool, or Leather, &c.) (ball be commenced, ſued, nie 8.7. 
proſecuted, tried, recovered and determined, by Way of Act ion, Plaint, Bill, 3 
Information or Indictment, before the Juſtices of Aſſiſe, Juſtices of Niſi Prius, 
Juſtices of Oyer and Terminer, and Juſtices of Gaol-Delivery, or before 
the Fuſtices of the Peace of every County, City, Borongh or Town Corporate, 
and Liberty, having Power to enquire of, hear, and determine the” ſame, in 
1 1 | 2 2 2 Eng- 


— ! 
. a \ 
— 
j . 
r 0 = = ® * 
. — — 3 ; f ; 
| U —— ” SEES" m4 h 1 j : 
ey — | PR — — > h R > WU PP: * none - =_ G 
— — s ä 3 * r 8 n 5 a 2 — ny A 
— — 0 8. — — — — 7 W en rt en rb — crnargoodid 5 "TURE 4 OS WY: r 2 1 8 hay = * OF * 
a eee _ 1 > 22 > 2 — ee—T" IN 0 5 . ji 4 £ 4 K — — * we — — 8 * „* 11 —— toes — P —— * at 2 8 + — FR ——— 
4 — * = 8 {F428 — ERS 1 . — ; : 2 5 — — Gs a * 0 
< 2 >, * — — —_ 2 o U a — 1 * — — 7 > — wy” * * . bp . 2 22.4 www? 7 8 * — — = — : 9 . 8 1 - — 1 _ 2 2 
— — == — — — K LS n d- n = Da Ot; — b 8 * - A = ” DOT e OPS SIS. r r pap. ds n ne 3 - — — o OPT. EPS * * < — — 5 
waa OT —— 8 : . ” 2 5 2 — — 2 IH 4 PRES Fes, oat; 1 ys Wow... e 5 ood Ra - e r 2 2 — = 5 — — — — prone — = it — — — < be WIEN 9 — 
> 54 < 8 I ws. —— - 2 eo, * *4 -— FEY , — * —— — <2 * ry 4 — n 22 — - i — — 2 
- Do - — n 3 by 9 K B K - a , »„— __ - — — — — 


. e p , >" Per, Tres 
r . 1 ²ͤw5) IN EI INENS * — 


England . Wales, tren fark Offintcs ſhut eee, amy 
| Courts, Places vf Faulitature, or Liber 


2 7 
y 


— 


* > > 
S * "i 4 * * 
f ; F 7 5 5 TY S 
1 T | 3 4 [pas 
? f ; , 2 8 ; . ” ? 3 : 2 . * N 11 Wis. 4 7 * % 
* * 4 8 0 bY 54 py K Y 1 4 q 4 Jy 1 
g > WY ” 4 , " * - - | "5 ys . 
* = - yo 4 * * 
2 5 ; | | 5 0 5 8 
* We 4 4 k % N 0 4 r 1 ; E 6 
* * | o 5 4 8 * - % 4 * +a *, 4 * 
1 | | N Or | N e 2 3 | 
5 ; | 0 , 8 * . * g ** 
„„ a i 
& \ : - 
J * 
I 2 * * Fi 
sf 4 * o * , ; | 4 
tes: a e ann | 
0 » no x * + 8 ' 


Choice of the Parties who ſhall commence Suit, or proſecute for the ſame, aud u.. 
elſewhere, ſave only in the\ſatd'Coumies,"or, Plan aaa fot #hnſe cum, or 


any of them: And that the like Proveſs in every P 
cording to the Purport of this AG, be. had and aw ade to a Ege t Parc) 


fever, iu be connineed," ſued, proſetmed," in arcade dither "by abe 


terning any 


ar Aci, Hut Plain 


Information or Suit, to le commenced, ſued or 


b 


General, or by any Officer whatſoever, or by any Common" Informer, vr other 
Perſon whatſoever, in any of his Majeſty's Courts at Weſtminſter, for, or: con- 
the Offenits aforeſaid, ſhall be-woldic. 1 0 oO om mo 0% a 

Seck. 31. And it is further enacted, That if on the General Iſſas the 

Offence be not proved in the ſame County In which it is laid," the | Defendant = 
all be found not Guilty, as ſhall be more-fully-ſhewn under the clevench 

Particular. #4858 1 MUS d d FOR a ana Lo Te EIA | F 


Fx 


Poſes, as in an Aition of  Treſyuſs* Vi & Armis m CG Tum. Au 
J, and all manner of Information, \4ttions, Bil, -Plzinh, an Suits , 


Stec. 32. Alſo it is farther enacted, That ns Offer ſhall "receive, file, 


er enter of | Record, any Information, Bil, or Flaint, Count or. Ditlaration, 
grounded on the ſaid penal Statutes, or any of them," which by this Att are ap- 


| pointed to be heard and determined in their proper Counties, until the Informer 
or Relator hath firſt taken 4 Corporal Oath before ſome: of the Judges of that 


Court, that the Offence or Offences laid in ſuch Information, &c. was, or were 


mot committed in any other County than where, by the ſaid Information, &c. 


the ſame is, or are ſuppoſed to have been committed, &c. the ſame Oath to be 
there entred of Record. ) WET T3 N 


In the Conſtruction of 
ticulars: 


Sl. 78, Seff. 33. Hiſt, That as the Law is now : ſettled, no Action of 


We 
N 


2 Lev. 204. 
3 loſt, 192, 
193. | 


See the contrary 


adjudged 1 
Vear. 8. 
1 Lev. 249. 


7. | 

2 Keb. 
447, 458. 
1 Sid, 303, 
400. 5 

See the ſame 
Caſe doubt ea, 


360 >: 
I Lut. 165. 
2 Keb. 340. 
p10. 
Raym. 394. 


373. 


Nod. 425. 


pl. 14. h 
d r Salk. 372, 


ſtraint of 21 Jar. and conlequently leaves the Informer at his Liberty to 


4 _ 
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15 
F R mn 0 
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e,, 2 
_— 36. dh, Tha the. Saree Mee are d f diditen g. t Vent, 9. 
to the Courts therein mentioned hy HS 

cher 


gu 4 Ca. 112. 
which they had none before; an r Qeaces, 18 AAS, Glen t. 98. 99. 


efore that Suits n- b Cro. Ca. 


ce wuſt de brush id the aufg ab f nine, in he bene klar b 


ner as before. Elec. Rep. 


| £3875 163. 
Sell Gor: Fewablyy There ch 2 e Removal of Hurt. 98, gg, 
_ any ? nnd e ne | mich) ie; - MAY 175 1 
KN: Homme "I * 0 Jon. 455 
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at an 5 Ca, - 


fiegrs 
Recon RET the Owif of it cannot, be; aſſigned. 
and yer the AQ is erptgſs, a Lhat; ſuch NIH FN 

But Quere, If the Court may not properly, hee moyed;t 


Pups 7 havin . N to the * ns of ih 1 the ge o. * NY — 
4 43 at no. a; art igved dhe Sup. * 
Reſtraint of the 4 5 od _ HPP RPM ou] «Blu? *: 


Seck. 39. As. t the fſiſth Pajciculan, wiz, Withi h Tim ſuch No ne. 
| Information, or Action may be brought; it is to be obſcrye Feu N ene | 
pular Actions were limited to a certain Time by 7 H. g, 3. But this & Stat Sraruce 8 Vide Bro. 


being repealed by 31 El. 5. I ſhall: take no Fabre M Notice 0 ifs Belton Page 
ar, 


Seck. 40. Bur it is enacted by the (aid Statute of ph 5. 76 15 ** 
all Actions, Suits, Bills, . Inditments, or A wo : 
any Forfeiture upon any Statute penal, Math: e to þ 7 
feiture is, or ſhall be limited to the. Queen, her e Sa ok 01 N al 12 
brought within two Tears after the Offence committed; not after two. Tears. 
And that all Ackions, Suits, Bills, or Informations, * ich hall be brought for 


any Forfeiture, upon am penal Statere, wade, or to be. made, except the Ve, 


of Tillage: the Bevefit a Suit mien F i, or 21 be UN the - ſaid Statute, limit- 
ted to the; Nuten, ber 


er Sncgceſſons, and Lag . other that ſhall oſeonte 
in that. Bebalf,. ſhall be brought ly. any Perſon that 3 /awfolly wp for the ſame, 
within one Tear next after the -Offence committed; 0} in Default of ſuch Pur- 
ſuit, that then the ſame. ſhall be brought for the Queens 40607, ber Heirs or 
Succeſſors, any Time within the two Tears after that Tear ended. "And if any 
Action, Suit, Bill, Indi ment, 15 I, ormation, foot be 7 5 after the lime = 
limited, the ſme ſhall be. void. And it is provided. That A 17 4 fhater, Time 

is limitted by am penal Statute, the Proſecution maſt. be with he th that Time. 
Seck. 41. Alſo it is enafted. by 18 El. 5. Far. 1. J. er every In- 
formation. which [ball he exhibited on penal W 4 Seeſe [ Noe hu 4 0 
made of the very Day, Month, and Tear. of the biting ere ino.am Of 
Ace, or. to any Officer, which. lenfully mY pers br (ae So haut any. Arie. 


date thereof to be madt; and, that 11 + unicd 1757 FIT 


to be of Record; from that Day forward, 4 N d got before: And that no Proceſs @ 0. 
be ſued out upon! ſuch Information, until t - Information be "Sled. in. uy 17 5 a 
Lend, $16, cd ia m (erb main ee, het 05 = 


n ſes th 1 45 


8 | ＋ 
| S# »<4 & 


_ forfeit 40s. r. n nl bo Hagan wm lov; 


Sf. 42. It ig farther enacted rA . 7 
ceive, file, ar emen f Rieu 


* 8 q . 
1 i Sg.) 
1 4 Informa; EA Lins, { 4, 95 
ration, grounded on am penal Statate (being, 5755 the, Proviyen. of, 1* e ſaid v b R- Al fr. 
Statute of 21 Fac.) until the Informer or Relator 10 Ar talen 4 22 Oath, te rt ee be37 th 
: F. Jome-of the * Court, a tha-be 9 ec Fhe. "je = — 
| F 44 ce n 
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80 5 whire 15 a 1 


F3. 


"has was bete bn A Ne the” \ Informit 


im the Conti 


bY „ 
3 55 o. Se 4 
— all 20 Offence ar 0 


7 : bhi "the 
file uus or S al chmvenred,” Nest 1. eο 21 07 
. 101 ee TRE) 1039107 bas ; led gon ber . 1 g id 
uRion* "bf theſsStdriite, 1 ſhall iobſeryesth | 


Fit, That's if an Offenes geber jo | et cls Sure, 


Ta I. 19 tis rel 4 
N N Os as Wy ii ev ery 
„That if a Suit ön 4 penal Starute be brought 'a 


9. Seck. ES 
d Shower's ter the me Son 
| Reps 3533546 may 120 Ek 


ter e Per A on 


Cro. 140,386 former, Gee; good for the King. ie 3 371 3160. 97. e 


— 


eCro. Co.33 


„the Defendant needs -not-pledd the Searor, bars 
4 on tlie General Iſſue. T2 1145 37.20: 4 40 28 * 110323; 5 1 
ut if an Infotmation em "guns be. b ruf. 
penal Statute, which gives one Mefery te 


In- 
1 aa 8 to the King; it n A000 6nly © as to the In- 


"es # 


gs 2 Seck. a Farah, That tlie party prieved is 4 not within the Re: 


J. 


3 o "for 3 
oY 48.  Fifthly, T bar it ſeems not e to be ſettled, Whether 3 


ſuing of a Laiiat within the Year be a ſufficient Commencement of 4 
Suit on a penal Statute, to avoid the Limitation of theſe Statutes? 


„ Show. Rep. , 
| 353, 3 5 4. 


theſe Statutes, but may ſue in the ſame Manner as be. 


216181 2 N oi 


Show. 353, Se. 49. Sixthly, That it f ſcems alſo to be queſtionable, ee 


354 a Suit by a Common Informer, on a penal Starute, which firſt gives an 
Action to the Party grieved, and in his Default, after a certain Time, to 


any 


one who will ſue, be within the Reſtraint of theſe Stature? 


Sec. 50. Sevent hly, That it ſeems ueſtionable,W hether the Clauſe in 3 t 


El. Par. 4 by which it is euacted, 7 hat nothing in the ſaid Aci contained ſal 
_ entend to Cham erty, King $ Cuſtoms, or Foreſtalling, &e. but that every ſuch 
Offence may be laid in am County ; any Thing in the (aid Act to the contra 
notwithſtanding, do except the faid Offences, out of the aboye-recited 
Clauſe, relating to the Lime within which Suits on penal Statutes muſt 
be brought? For the Words above-mentioned, v. But that every ſuch Of 
fence may be laid in any County, ſeem to reſtrain the Generality of the 
precedent, which tay That nothing. in the Air contained al ak to _ 
Offences. © 
2 "TY 40 to the ain Paiticulht, viz. What Perſons are e difabled 
to bring ſuch an Infotmation or Action: It is enacted by 31 El. 5. Par. 
1. That ino Perſon, other than the Party grieved, ſhall be received to inform, 
or ſue upon any penal Statute, that before that Time hath been for any Miſae- 
. meanor, by am Order of "any the Queen's" 605 5 s Courts, erdered net 40 ove 
R Purſue am Suit upon any penal Statute, ** ; 
Seck. 32, As to the ſeventh - Particular, vix. w berker . ay be 
: Co. Lit. 4 Nonſuit in ſuch an Information or Action? It ſeems agreed, That 
HA Hs notwithſtanding the King 8 cannot be nonſuit in any Information or Ac- | 
Cuir, 33. tion, wherein he himſelf is the ſole Plaintiff; yet any h Informer 4 tam, 


Bro. Nonſuit 
68. | oy” 
Preroga. 116... 


x determine the Suit, as well in Reſ 


be nonſuit, and thereby Wholly 


"Plaintiff in a Popular Action, ma 
of the King as of himſelf: Allo 


LF 


h & Ei it ſeems agreed, That the Attorney General may enter a Nolie Proſequi, 


W 
\Br 1 N Jopſuix 0 


ase lid . 
i Bro. A yk 


tiich,*a$** ſome fay, has the Effect of a Nonfuir 1 to a eee 


r Action brought by / the King only. e 4 f 


Rh," nn vs & \F 


ik ab Navi 1 iLix, u „co. Lit, "Y P 3 . Vide ; id. 420+ . 


Qu ere Sal * OE | 


\ = | 5 ; 
' 
Chap. 26. Of Information. 273 


Se, 33. As te the eighth Particular, viz. Whether the Informer 6 
Deſend ent may appear by Attorney e It ſeems agreed, That after “ Plea Bro. Attor. 


pfesded to an Indictment, Iaformation or Action, for any Crime what- 1,7 65, 
|  ſagver, under the Degree of b capital, the Defendant might always, by 9, El. 4. 
_ . the Favpur of the Court. be permitted to appeat by Attorney: Alſo it b,. 

. ſeems; Thar generally the Court might always diſpenſe with the petſonal 1. 405 5 
Appearance af the Defendant, even before © Plea pleaded, 4 except in ſuch 22 AG. pl. 
Cales, wherein a perſonal Appearances required by ſome Statute, as it is in P hfo. Atto, 

© Fremunite, & c. in which Caſes it ſeems gencrally agreed, That an Ap- 63 (paced 
_pearance-by Attorney cannot be admitted, without ſome ſpecial Writ or © Py. 346. 9. 

Grant to that Purpoſe, whether the Defendant be a Peer f or Commoner. Vide ar 4 25 
It is ſaid indeed, in Rolle s Rep. That Sir 8 Anthony Mildmay was ſuffered 4. 77. pl. 12. 
to plead a Pardon to a Præmunire by Attorney, and no Mention is made! be: 6, 21. % 

of any ſuch Writ or Grant: But I preſume that there was a Clauſe to 48, rh __ . 

this BAGS in his nes 143381125. 
Seck. 54 It is enacted by 18 El. 5. Par. 1. That every Informer, upon i; = 3 

any penal Statute, ſhall exhibit his Suit in proper Perſon, and purſue the ſame pl. 1 EO 

only by himſelf, or by-bis Attorney in Court; and that he ſhall not aſe any De- 3 N. B. 66. 
 puty or Deputies at all. ee Tg ER: h_g 

Seck. 35. It is recited by 29 El. 5. Par. 21. That divers of her Ma. Attorn. 69, 

jeſty's Subjects, dwelling in the remote Parts of the Realm, had been many Times 1 by 8 

maliciouſly troubled upon Informations and Suits, exhibited in the Courts of the : H 7. 6. pl. 

King's Benib Common Pleas, and Exchequer, upon» penal Statates, and had 3 3 

been drawn up upon Proceſs out of the Countries where they dwell, and driven to gi „ 
attend and put in Bail, to their great Trosbie, and Undoing ; and for Reforma- 23 Ed. 4. 33, 
tion thereof, it is enacted, That if any Perſon or Perſons, ſhall be ſued or informed 3%; _ ” 
againſt, apon any penal Law, in any the ſaid Courts, where ſuch Perſon or Per- cited to Lett. 
y are bailakle by Law, or where, by the Leave or Favour of the Court, ſuch d. : 
Perſon or Perſons may appear by Attorney; in every ſuch Caſe, the Perſon or 1 ons 7. 
Perſons ſo to be impleaded or ſued, (ball, and may, at the Day and Time contained 39 Ed. 3. 7. 
in the firſt Proceſs ſerued for his Appearance, appear by Attorney of the ſame Court * * Rol. Rep. 
where the Proceſs is returnable, to anſwer * Vid 


defend the ſame, and not be urged Vide 2 Bulſt. / 

to perſonal Appearance, or to put in Bail for the anſwering ſuch Suits,  299- 
Sect, 56. And it is enacted by 31 ET. 10. Par. 20. That this ſhall ex- 
tend only to the natural Subjects born, or to be born, within the Dominions of 
the Queen's Majeſty, her Heirs or Succeſſors, and to Perſons made free Denizens, 

and to no others. 1 ih . On On TR, 

As ta the niath Particular, viz. In what Caſes there ſhall be Coſts on 
fuch an Action or Information, I ſhall endeayour ro ſhew, ene). 


1. Whether an Informer ſhall in any Caſe have his Colts. 


Sect. 57. As to the firſt of theſe Particulars, I take it to be ma 
great Meaſure ſettled, h That an Informer upon a Popular Statute, ſhall * 2 Keb.z8:. 
in no Caſe whatſoever have his Coſts, unleſs they be expreſly given him RI A RY 
by ſuch Statute ; for it is certain that he cannot recover them by the pl. 4. 

Common Law, for that dorh not i give Coſts in any Caſe : Neither can! Lutw. 200, 
he recover them by the Statute of Glocefter, 1. which gives the Deman- ?Y..e. 233. 
dant his Coſts in all Cafes wherein he ſhall recover his Damages; Salk 206. pl. 4. 
for this ſeems to ſuppoſe ſome Damage to have been done to the De- 8 
mandant in particular, which cannot be ſaid in any Popular Action; and; 15. 171 
therefore ſuch Actions have always been conſtrued to be out of the 1 '2 loft. 266. 

. „ Ada 4-28 nent | 
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1 Rol. Abr. 
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Py . 


ks. 


ls 


274% / Information. Book II. 
: 2 Keb, 78. neſit of this Statute. But it ſeems agreed, That an Action on a Statute, 
pl. '2-  - by the Party grie ved, for a certain Penalty given by ſuch Statute, is within 


574. P. 1, 2, the Statute of Clouceſter, becauſe ſuch Penalty is intended him by way of Re- 


1 , compencefor his particular Damage by the Offence prahibited ; and if he 
9497; . could recover that only, and no more, by way of Colts, it would be in moſt 
560. ' © Caſes in vain for him to ſue for it, ſince the Coſts of Suit would exceed it. 


l pgs 00, But it is ſaid, That no Coſts ſhall be recovered in an Action on a Sta- 
2 Inft. 269. tute, Which gives no certain Penalty to the Party grieved, but only his 
Damages in general, Gc. if fuch a Statute be introductive of a new Law, 
'  » Rol. Ab. and give a Remedy in a > Point not remediable at the Common Law, 
514 pl. 1. But there is not that Inconvenience-in this Caſe as in the former; becauſe 
ute. 200, ng certain Sum being ſpecified, the Jury may give the Plaintiff a full Sa- 
10 Co. Ti. tisfaQtion by way of ige. or a en gs 
 Cro. Ca. sc. SetF. 58. As to the ſecond Particular, viz. In what Caſes the Defen- 
| Salk. 206. pl. qant ſhall have Coſts : It is enacted by 18 El. 5. which is made perpe- 
Bs: 'tual by 27 EL. 10. That if any Informer or Plaintiff, on a penal | Statute, ſhall 
willingly delay his Suit, or ſhall diſcontinue, or be nonſuit in the ſame, or ſhall 
have the Trial or Matter paſs'd againſt him therein, by Verdiò or Judgment of 
L aw, that then, in every ſuch Caſe, the ſame Informer or Plaintiff ſhall yield, 
ſatisfy, and pay unto the Party. Difendant, his Coſts, Charges, and Damages, 

to be aſſigned by the Court in which the ſame Suit ſhall be attempted, &c. 


In the Conſtruction hereof, I ſhall cake Notice of the following Par- 
ticulars 5 , 1 ü ee e e ee 
| Seck. 59. Firſt, That it ſeems to be agreed, That no Action on any 
© 1 Salk. 3o, Statute, by the Party © grieved, is within the Purview of this Statute, 
3 the whole Purport whereof ſeems clearly to relate only to Common In- 
pl. 4. formers: Yet, if ſuch Action, by the Party grieved, be for any Offence or 
Noy 71. Prong © perſonal, immediately ſuppoſed to be done to the plaintiff or Plaintiffs ; 
2 Vide Cid, or whatſoever the Nature of the Action may be, if the Plaintif © might 
El. 177. pl. 4 have Coſts, in Caſe Judgment ſhould be given for him, he ſhall pay them on 
rie 2 Nonſuit or Verdict againſt him, Cc. by Vertue of f 23 H. 8. 15. and 
224 pl. , 2,3. Seck. 60. Secondly, That it hath been holden, That where Judgment 
8 5. is given againſt an Informer, becauſe the Court in which he K ſues has 
pl. 9. no Juriſdiction of the Cauſe, or i becauſe the Statute on which he grounds 
"12 Keb. 531. his Information is diſcontinued, yer he ſhall pay Coſts within the Intent 
4 of the ſaid Statute of 18 EU-. which ſhall have a liberal Conſtruction, 
i Keb. 106. and was intended to prevent all vexatious Informations; and ſurely ſuch 
3 Hatt ill grounded Proſecutions cannot but be thought ſuc kf. 
35, 36. Sed, 61. As to the tenth Particular, ' viz. Whether the Defendant, 
in ſuch an Action or Information, may wage his Law, or take Advantage 
110 H. 5 18. of a Protection? It is ſaid k ro have been ruled, That the Defendant 
3 £ ought not to be admitted to wage his Law in any ſuch Action or Infor- 
ge. 63, 06. mation, becauſe they are founded on a Statute; nor do I find any Au- 
Co. Lit. 295. thority to the contrary, But perhaps it may be queſtioned, How far the 
Reaſon given for the Opinion above-mentioned may be concluſive, ſince 
vide 21 H. ſuch an Action or Information doth not ſeem ſo | properly to be grounded 
7.15 ona Statute, as on the Contempt of it. But as to the Queſtion, Whether 
the Defendantcan take Advantage of a Protection? There ſeems to be near 
m In the af the ſame Number of Authorities on each m Side. Bur there is no great 
ative, 1 8 | 3 % 8 
Fi. Protect. 98, 122. Keil. 135. b. In the Negative, Fitz. Protection 61, 105: 21 Ed. 3. 13. pl 12, Co: 
Litt. 131. Vide 2 Rolle's Abr. 323. Letter G. ee e. | | 
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vided by penal Statutes, That neither Wager of Law. nor Protection. 
ſhall be dined in any Suit brought upde t e ee 2 | 
Seck. 62. As to the eleventh Particular, viz. In what Manner the Defendant 

is to plead to ſuch an Information, or Action, I ſhall take ic for.  ' © 
granted, That he muſt anſwer to the whole 2 Time laid in ſuch Infor- 2 Bridg, 113. 


that if he plead the General Iſſue to the whole, he muſt depend upon it, 49, 30 134. 
and not © together with it plead alſo a ſpecial Plea either to the Whole ; 


% AA 


being expreſly averred to be for the ſame Offence. © Neither will it be ys as. 
ide 1 Ro. 


ſecution is laid on a Day different from that in the former, f Neither doth * Hob. 209. 


- 6 * 
» | | 2 
wc 
| | : | Ne 


need nicely to examine theſe Matters, ſince generally it is expreſsly pro- 


„ e 


1 


mation - or Action; and that if he have any .? ſpecial Matter for his Excuſe * Vide Bridg. 
or Juſtification, he muſt ſer it forth with all convenient Certainty ; and 1 le 


% 


or Part of the Charge; but for theſe Matters I ſhall refer the Reader to 
the Books which treat of Pleading in general; and in this Place ſhall 


— 


1. Where a prior Suit depending may be pleaded to ſuch an Infor- 

mation Or Action. Nos : 12 1 LM. | | | bs | 
2. Where a Pardon, or Releaſe, or a Recovery in a former Suit. 
3. What is a good General Iſſue ; and where it may be pleaded. 


Seck. 63. As to the firſt Point, viz. Where a prior Suit depending „„ 
may be pleaded to ſuch an Information or Action: It ſeems agreed, © 4 Cro. El. 26. 
That where. ever any Suit on a penal Statute may be ſaid to be actually * Ro. Re. 49, 
depending, it may be pleaded in Abatement of a ſubſequent Proſecution,, 


any Exception to ſuch a Plea, That the Offence in the ſubſequent Pro- Re. 4, cc. 


a Miſtake in ſuch a Plea of the very Day whereon the Suit pleaded as - 
prior was commenced, ſeem to be material on the Iſſue of Nul tiel Re- 
cord, if it appear in truth to have been commenced before the other, and 
for the ſame Matter. And if two Informations be exhibited on the ve> 
ry ſame Day, it ſeems 8 that they may mutually abate one another, be - Hob. 138. © 
cauſe there is no Priority to attach the Right of the Suit in one Informer 
more than in the other. Alſo it ſeems, That an h Information or Bill i ; 17 2g _ 
the ſame Day that they are filed, may be fo far ſaid to be depending, be- pl. . 
fore any Proceſs ſued upon them, that they may be pleaded in Abatement 1 
of any other Suit on the ſame Statute. And from the ſame Reaſon it 
ſeems alſo, That a Writ of Debt may be ſo pleaded after it is returned; 
becauſe then it ſeems to be agreed, That it may properly be ſaid to be 
depending; and whether it may not alſo be ſo pleaded before it be re- 3 
turned, ſeems queſtionable ; Becanſe, according to ſome k Opinions, a Wr 
Writ may be ſaid to be depending as ſoon as purchaſed. Cro. Jac. 11. 
Seck. 64. As to the ſecond Point; viz. Where a Pardon, or Releaſe, 4%. 42. 8: b, 
or a Recovery in a former Suit, may be pleaded to ſuch an Informa- 3, pl. -- 
tion, or Action? It ſeems agreed, That notwithſtanding the King have con. Salk. 
ſuch an Intereſt in every penal Statute, that he may ! proceed in a Suit 9 7 78 
brought upon it by a Common Informer, after the Death, Releaſe, or pl. 3. 
Nonſuit of ſuch Informer, hanging the Proſecution; and may alſo totally 7 Co. 36, 2 
prevent any ſuch Suit, by firſt ® ſuing for the whole Penalty himſelf; 66. 9 
or may totally bar it by a Pardon or Releaſe n precedent to its Commence- 5 Co. 48. b. 
ment; yet if it be actually commenced before any Suit by the King, 8 
the Informer hath ſuch an Intereſt in the Part of the Penalty aſſigued him ala 157, 
20 H. 7. 5. b. 6 a. Bro. Atsint, 130. 
11 Cos 65 b. 66. 4. Eitz, decies 
5 Ed. 4.253 


8 | 57 „„ . | 
Cro. El. 583. Moore 5&. Cont. Cro. El. 138. pl. 13. 37 H.6, 5. a. 
Vids 2 Ro. Re. 33. Hurt. 82. m Crompton Juriſdiction, 38.3 3 Laſt. 194. 
entum, 3. Charter 21. Bro. Action Popular, 3, 4. 1H. 7. 3. pl. 2. 37 H. 6. 4. 3 Iaſt. 194. 
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276 
'*Cro kl. 138 
P13: | 


2 


27 H.6. 4. 


| Hur. 82. e fide. in any Action or Inſormation on a penal Statue, 


--Þ e 
Poy ular 3, 4. 
3 Inſt. Tg | 
b Say. 23. 2 | 
© Noy 100. 
Moore 58. 


1 Leon: 119. Suit, as to-> ſuch Part, Alſo it ſeems: that che King can 
1 H. 7. 3. pl. bar the Suit of a Party gtie ved, not proceed in it aſter the It th of. che 
- . Plaintiff, &. Alla; it ſeems agreed, „ — | 
In on; hath always 
been a. good Bar of any ſubſequent Proſecution for the. ſame Offence. 
Bur for the better ſettling of theſe Matters, the Statute gf 4 H. 7. 20. 
a Fitz. decies was made, by which it is recited, That it had been nſyal for Qfanders againſt 
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by che Statute, that the King can no *. way diſcharge, 


Party grieved, or a Common Informer, or 2 Releaſe hops 


» 


Party grieved, or Common. Informer, © aſter ſuch a Convictio 


tantum 4, f. penal States, to cauſe Popular AiFions to be commenced. againſt them by Covin 


Bro. AR. PO* of the Plaintiffs, or elſe nben ſuch Actions had been commenced againſt they, 
to delay the ſame, ener by Nen. appearance, or by Traverſe; ana, bang- 
1 H. 7 3. pl. the ſame, to cauſe the like Ackion Popular to be brought againſt them by 
2. * * *” Covin for the ſame Cauſe and Offence, and therein by Covin, of the Plaintiff to le 
condemned, either by Confeſſion, feigned Trial, or Releaſe, which Condemnation 
or Releaſe, ſo had by Collufion” and Covin, did uſe to bar the Plainzifſ in the 
Action ſued in good Faith; and thereupon it is enacted, That 3 
lanner Of. 


pular, 4 7. 
7 Cro. Jac.- 


; 11 Co. 65. b. 
66. a. 


9 Ed. 4. 4. pl. 
1 


2 Ro Re. 33. (ye with good Faith any Adlion Popular, and the Defendant plead any 


Bro. AR. Po- Recovery of Action Popular in Bar ef the ſaid Action; or elſe, that he before 


pular, 7. 


5 Ed. 4, 2,3. that Time barr d the Plaintiff in any ſuch Action Popular, that then ſuch: Plain 


recover, & c and the Defendant condemned of Covin or Collafian, as aforeſaid, 
ſhall haus two Tears Impriſanment, & c and that no Releaſe of am Common Pei ſan 

to any ſuch Party, mhether before or after any Action Popular, or Jngictment of 

the ſame, had, or commenced or made, hanging the ſaid AFion, ſball be am- 

wiſe available or effeFFual to let or ſurceaſe the ſaid Action, Iudict ment, Proceſi, 


Ff Pl. com. 
495 b. 50. 


/, with good Faith, may averr, That, ſuch Recovery or Rar were. hy  Cowin'; 


and if ſuch Collufion or Cyvin ſo err d. be lawfully faund, ſuch, Plaintiff ſhall | 


or Execution. Provided always, That no Plaintiff er Plaintiffs, be receiv d to 


averr any Covin in any Action Popular, where the Point of the ſame. Action, or 
| elſe the Covin or Cullufion, have been ance tried, or lawfully found with the 
Hong or Plaintiffs, or againſt them, by trial of twelve Men, and not other; 


; N 2 5 HIER of 4 * te : Fa 5 „ Fa, rt + | wb + ITT — 
Seer. 65. It is f ſaid, That if a Recovery in a former Suit be plead; 


* 


ed in Bar of any Popular Action, the Plaintiff may, by Reaſo of the . 
expreſs Words of the Statute, averr, That ſuch Recovery was by Co: 


vin, without ſhewing wherein the Covin conſiſted; hut otherwiſe ſuch 
a general Pleading would be vicious. * SES 5 | 
As to the third Point, vis. What is a g 


it may be pleaded 2 I ſhall obſerye the following Particulars ;  - 


8 Vide Co. 
Ent. 165, b. 
167. b. 

b Hob. 327, 
328, | 
= 75 122. 
3 Lev. 375. 
Vide Cie. : 
Ca. 10, 11. 


k 21 H. 6. 20. 
pl. 37. 

Fitz. decies 
tantum 6. | oh 
2 Rol. Abr. 


Sea, 65. Firſt, That if the Defendant plead Nil debet to an Action or 
ſafeſt to ſay, That he owes 8 nothing to 
; becauſe if he only plead, that he qwes 
be objected, h That the whole Declara · 
| aakes a Demand for the King as well as the 
Informer : Vet perhaps it may. be a good Anſwer to ſuch Qbjection, | 


Information qui tam, it is 
the Informer, nor to. the Ki 
nothing to the Informer, it m 
tion is not anſwered, which 1 


That in rhe Plea, that he owes nothing to the Informer; it is neceſſarily 


implied that he owes nothing to the King, and therefore needs not be 


Sec. 67. Secondly, That if there be more than one Deſendaat, they 
ought k not to plead jointly. that they are not guilty, hut 
Thar neither they, nor any of them, are guilty, Cc. 
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not from Matter of Record, the Deſendant à may plead; char he owes ., x: 
nothing, or that he is not guilty, &c. but if it be alledged from a Mat- pl. 20. 
rer of Recordy fuck! a Plea „ r a Record is not ttiable B.. Iſues 
byiths Gountry, but only by itſelf iv 01 fout [1 nit 20 OY 6&4 3: 1 Vide ar bs - 
. Seth" 69% Four, Tharif the Defendant be wichin the Benefit of any 14 par. 4 
Proviſo of a penal Statute, he might, according to ſome, always give it 
ia b Evidence on the General Iſſue, in a Suit oni ſuch Statutè: But if, Nel A 
hel have Matter in his Diſcharge depending on a ſubſequent Statute, it 663, 9 


Ae 


* 


bath been holden e (even ſinee the Statute of 21 Fat! 1. fl. That he muſt 2. + 


That if -any Suit ſball be brought agninſt any Perſon for any Offence againſt any | 
penal Lam, tithes by, pri on thei Behalfouf the: Hing er by any other, of on the - © © + 
Behalf of the Ming, and any. ut her, it: ſbail be lumful for 5 ſuch» Defendant, los 
plead the General Iſẽne, that he it wot gnilty, ur that he owes: nothing, and b 
give ſuch: ſprc ial Harter in Buidence to the Fury that ſhall try the ſame, mch 5 
Matter being pleaded,” had been ſufficient in Law to have diſcharged the ſatd-De- 
' fendant againſt the ſaid Suit, and the ſaid Matter ſhall be then as available, to all 
oY Intents and Hu puſes 5 "as if had been ſuffiriently pleaded 1B 5/7 ©96 + nan . ing 8 
£844; 70. Allo it is enacted by the ſame Starute, Par. 2. That if the  _ 
Defendant to avy Suit, comme nc by, or on he Brhalf of the Ling. or any othen. 
ſor any Offenoe againſt any penal Sratate, plead, That he bmeth nothing, or, that 
he is not guilty, and the Plaintiff or Informer, upon Evidence to the. Fury, ſhall 
not prove the Offence laid inthe ſaid Suit, and that the ſame Offence. was commit- 
teu in i be amt County in which it is laid, the Defe ndant ſhall be found Not 
guiliy. r ts tins) Untul 
Sec. yr. It is provided by the laſt: Paragraph of the ſaid Stature, 
That uo Clauſ* thereof ſball extend to any Suit on am Law againſt Popiſh Recu - 
ſants, & c. or againſt Champerty, & c. or concerning defrauding. the King of. his | 
Cuſtoms, &c. or the tranſporting. of. Gold, or Silver, or Munition, &c. or Woot, | 
or Leather, but that ſuch Offence may be laid in any County, at the Pleaſure of the EY 
' Informer. - But. Quæte, It the laſt Words of this Prouiſo, vis. but that 8 
ſuch Offence may be laid in an County, do not teſtrain the Exception inten- 
ded by it to that Part of the Statute only which relates to the laying the 
Offence in the proper County? For if fo, the Defendant in a Suit on the 
Laws mentioned in it, may give the ſpecial Matter in Evidence on the 55 


trary to the expreſs Pur view of the ſaid Statute ; by which it is enacted, 683 pl. 13. 


: 75 
_— 


aa Riggs 


C * 
þ 


Sect. 71. As tothe twelfth Particular, vis. By whom the Replica- Vide Cto. 
tion is to be made i n ſuch an Information or Action: It ſeems agreed, y 33 mat. 
Thar regularly a Replication to a Special Plea to an Information in the pl. 117. 

Courts of Meſtminſter-Hall, ſhall be made by the Attorney General only, 2 R. Kr. 33. 
| 2. | P 3 r Bro. Attaint, 
who, in Reſpect of the King's intereſt in the Suit, is preſumed to be molt 


Co. Entr. 


B b b 1 a u 371.9. 


ſuch Suit is grounded is abledged only from a Matter in Pai, ind 


N 1 1 \ 
4 * * * 12 4 „ 


21 H. 7, 14. * 


* OS 1 * 3 1 3 . 7 : yy Ne * Coi ; . 7 
plead it ſpecially; and cannot give it in Evidence. But this ſeems con- 9 Ab | 


General Iſſue; as: well as in a Suit on any other penal Statute- e Co 20 
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SeF. 73. As to the thirteenth Part r, Vir. In what Manner the 


iſſue is to be joined in ſuch an Information or Action, and where ic ſhall = | 


; whe] be tried: It hath been laid down b as a ſettlerl Rule, That where the 
Vide Coke's King is to have no Part of the Thing demanded in an Action on a penal 
5 9 5 Statute, but only a Fine or Amercement, there is no neceſſity either in 
248. b. 350 b. the joining of the Iſſue or enire ſasiat, to uſe the Words gui tam pro Do. 
mino Rege, Oc. but that it * — 8 You a 3 22 on 
Actions at Common Law; for the King ſeems to have little more In- 
cWtreſt in ſuch Suits than in Actions at — Vet where. ever the Plaintiff 
R. Ent. may declare tam pro Domino Hege quam pro ſeipſo, it ſeems, That it can 
c 
77 ef 7 = inning ot the & FP It King O have Pa A 
y 1 Vent. Penalty — it hath been 4 adjudged to be a fatal Fault, and not 
2 Keb. 188, amendable after Verdict, not to mention that the Plaintiff ſues tam pro 
Vide ſupra, Domino Rege quam 8 pro ſeipſo, in the joining of. the Iſſue. ZBut Quere x for . 
Se&. 17, 20. there are many © Precedents where the Iſſues in ſuch Actions have not 
„ ranger = e as ing aw rg Fug 2208 qu yon 
b. 165, b. 166. him by his Proper Name, as in other Actions. where he is ex- 
Vide mer, preſly e in Ne Declaration, as ſuing for the King as well as for. him- 
Seck. 17, 40. ew AY it ſhould be intended that he ſues otherwiſe in the Progreſs of 
Yoo OE OR ⁊ y TD TRE Of rf 
Seek. 74. As to the Place where ſuch. Iſſues ſhall be tried, it is en-. 
acted by 18 El. 5. That no Jury [hall be compelled to appear in any of the 
Queen's Courts at Weſtminſter, for the Trial of any Iſſue in any Suit (by a 
* See the three Common f Informer) «por: any penal Law, for any Offence committed above 
Loft Seffient of thirty Miles from the City of Weſtminſter ; except in Caſe where the Attorney 
and the 224, General for the Time being, for ſame reaſonable Canſe in that Behalf to be ſbewen, © 
2 7 » ſhall require the ſame to be tried at the Bar, in any of the Courts of the Queen's 
this Chaprer, Majeſty, her Heirs ar Succeſſes, at Weſtminſter aforeſaid « Which Requeſt 
5s | ſhall be noted on the Backfade of the Writ of Diſtringas thereupon awarded, 16 
the End the Sheriff, or his Bailiff, may, and ſball fignify the ſame to the Fury 
that arg in ſuch Caſe impantlled. V wh. 


- 


Seck. 75. As to the fourteenth Particular, viz. Where a Verdict 
may be found as to Part againſt the Informer, and as to Part for him: 
« Rol. Abr. It ſeems, 8 That regularly, if an Offence againſt a Statute be of ſuch a 
707 * +5 Nature that it may | e committed by a fingle Perſon, without the Con- 
10. P” currence of any other, and ſeveral Perſons be jointly charged in one In- 
Lane 19,59, formation, for one Act done by them all againſt ſuch Statute, ane of 
88 them only may be found guilty, and the reſt acquitted; becauſe, tho the 

Words of the Information ſeem to import a jaint Charge againſt all the 

Defendants, yet in Judgment of Law each of them is charged ſeverally for his 

own Offence, which cannot bur be ſeveral, whether the Act, in the doing 

Ek whereof it conſiſted, were done by one or more; and accordingly the 
bSupra Se&, Iſſue muſt be, that h neither they, nor any of them, are guilty. And for 

67. ' the like Reaſons, if one be informed againſt for having offended againſt 

a Statute for more Times, or in a higher Degree than can be proved; 45 

for not coming to Church during the Space of ten Months, where be 
; Rol. Abr. can be proved to have been abſent but eight Months, G. or for i ingrol⸗ 
707. pl. 48. ſing 1000 Quarters of Wheat, where the Evidence amounts. but 60 700! 
Lane 59, 60. he may be found guilty ſo far as the Evidengo goes, and Nor guiby 2 


— 


formation 9d tem, Wheteib, as it is laid, tle Informer hath no Right to 4 7 
any Part, but the King -ought to have che Whole, Judgment be given 146. 


feit ten Pounds, &c. 


i 


! 134 


'T. 
4 


dgwent * 
king any mention how it ſhall be diſtribnted, or that dhe Party. ſhall be 1/3; 5:11, 


committed d for Non · Payment, ce. But on ſuch an Information if the Rep. 329, 
Judgment for the Recovery of the Forfeiture be given wholly: for the In- R 


former, without any mention of tho King. it Hatch been helden, That 104. Lett. K. 
it is totally erroneous. Yet it hath been adjudged, That if on an In- Vide 2 Keb. 


139, 


that the Defendant ſhall forfeit the Sum mentioned by the Statute, and * S*Y7's Rep: 
that the King ſhall have one Moiety, and the Informer the other, ſuch ? my 5, 
Judgment is etroneous f only as to the latter Part, wherein it awards to 129, 1. 
whom the Penalty ſhall go ; but ſhall ſtand for the Clauſe concerning tlie 
Forfeiture, which ſufficiently entitles the King to the Whole. And it 
hath been adjudged, 8 That if there be no Clauſe at all concetning the 
Forfeiture in a Conviction on a penal Statute, but only a Judgment 0 Rex berät 
Convictus eſt, it is ſufficient, for the Forfeiture is implied, | | Nlomkias 
Se. 77. As to the ſixteenth Particular, vis. Whether the Penalty 3 ©; 
of a penal Statute, may be compaunded ot granted over? It is efiafted 
by 18 El. 5. That no Iaſermer, or Plaimiff, ſhall, or may tompownd or Agrer 


7 Dominnus 


_ with any Perſon or Perſaus, that ſhall offend, or ſhall be ſurmiſed to offend againſt 


an) penal Statate, for aw Offence committed or pretended to be committed; but 
after Anſwer made in Court unto the. Information or Suit in that Behalf exbi- 
bited, or proſeuated: Nor e Lut by the Order or Conſent of the Cour 
in which. the ſame Infermation. or Suit ſhall he depending ;_ ou Hain that. who. 
ſoever ſhall offend, in making of C ompofution, or other Miſdemranor, tontriery to the 


true Intent and Meaning of this Statute, or ſhall by Colour or Pretence of | Proceſs, 


or withont Proceſs, upon Colour or Pretence of any Matter of Offence againſt any pe- 
nal Law, make any Compoſition, or take any Money, Reward, or Promiſe of Re- 


ward, for himſelf, or to the Uſe of any other, without Order or Conſent 0 


ome of 
her Majeſty's Courts at Weſtminſter, and ſhall be thereof convict, ſha i on 
the Pillory, &c. and for ever be diſabled to purſue, or be Plaintiff or Informer 


in any Suit ar Information upon any Statute Popular or Penal 3 and ſhall alſo fore 


Seck. 78, it ſeems h clear, both from the Preamble and the whole » g the they 
Tenor of the Statute, that it extends only to Suits by Common Infar- % Se#ie of 


N * | be Statute © 
mers, and not to thoſe by a Party grieved, — the 44d, 


| 5 i Seck. 47th, and 491 
| 5 ©, Seffions of thif 
Chapter, 
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Hut. 35. Seck. 78. Bur it Hath been 2 holden; That it ektends as well te Tubs. _ 
ſegquent penal Statutes, as to thoſe Which were in being When it was 
b 1 Keb. 106. made. bAnd alſo that it extends to the compounding of Suits commenced 
pl. 422. in Coutts Which have no Juriſdiction, as much as if they had à juriſ- 
x. Sid. 311. diction. 7 4774. 30t # 65 by 1 Nl E343 2 h ON * 1893 20 JAE) : | i . hd 
Ses gelt is enacted and'declared by 21 Fac. 1. 3. (which, as to theſe 
Matters, appears both by the Preamble, and Body of the Statute, and 
© 7 Co. 36,3). many former © Reſolutions, to be made in Affirmance of the Common 
Moore 763. Law) That all. Commiſſions, Grants, Licences, Charters, and Letters Patents, 
Hob. 183 made or to be made 10 any Perſon or Perſons,” Bodies politick or Corporate what« 
879. ' foever, of Power Liberty, or Faculty, to diſpenſe with" any others, or to give Li. 
2 Rol. Abr. cence or Toleration, to db, uſe, or exerciſe any Thing againſt the Tinour or Pure 
* — port f am Lam or Statute, or to give or make am Warrant for any ſuch Diſpen- 
ſation, Licence, or Toleration to be had or made, or to agree, or compound with 
any others for any Penalij or Forfeitures limited Ly any Statute,” or of any Grant 
obe Promiſe of iu "Benefit; Profit, or Commodity F any Forfeiture, Penalty, or 
FSuum of Money, #hat is on ſpall be due I any Statute," before Fudgment thereupon 
— had, and all \' Proclamations} &c. any wap tending to the furthering of the ſame, 
ire altogether contrary to the Laws of this Realm, and ſball be utterly void, &c. 
And it is farther enacted, That all ſuch Commiſſions, &c. ſhall: be examined, 
,-  .. -- heard, tried and attermine# by, and according to the Common Laws of this Realm, 
8 . and not otherwiſe, HET 3 20. $3 22 N. $f 71 * 32 Ed Want * 1676) ct 1: 
+... » Sett;; 80. But is provided, That this Adt ſhall not extend to uny Ware 
rant or Privy Seal, made or directed by the King to the Fuſtices of either Bench, 
or the - Exchequer, or of Aſſiſe, or of Oyer and Terminer and Gaol- Delivery, 
or Peace, or other Fuſtices for the Time being, having Power to hear and deter. 
mine Offences done againſt any penal Statute, to compound for the Forfeiruręir ef 
any penal Statutes, depending in Suit and Queſtion before them, or any of them 
reſpedtlively, after Plea pleaded by the Defendant, © nota 
'3 Inſt. 178. Sec. 80. It is ſaid by Sir d Edward Coke, That ſuch Juſtices,” by ſuch 
Warrant, cc. can make ſuch Compoſition for the Uſe of the King only; 
However it ſeems, That by 18 El, they may give Leave to an Informer 
. Vide ſupra, to © compound with a Defendant after Plea pleaded. ' 
* ©.64,65,66. |, See. 82. Alſo it is provided, 7 hat the ſaid Add ſhall. not extend to any 
Grants, Leiters Patents, or Commiſſion heretofare granted, of, for, or concerning 
the licenfing of the keeping of any Tavery or Taverns, or ſelling, uttering or re- 
tailing of Wines to be drunk, or ſpent in the Manſ1on- Houſe or Houſes, or other 
Place, in the Tennre or Occupation of the Party or Parties, ſo ſelling or uttering 
the ſame; or for or concerning the making of any Compoſitions for ſuch Licences, 
ſo as the Benefit of ſuch Compoſitions be reſerved and applied, to and for the Uſe 
of his Majefly, his Firs or Succeſſors, and not to the private Uſe of any other 
Perſon or Perſons. $i e e eee ee TU Wes on 


* 


0 , | * p . ; $w 
"ES: wx. © 7. : 
; os p 
A = 6 * * 5 1 1 a _ 
«IDA: d 3 35.3 1 1778 95 4 i po 1134008 bos : oo 90 1 o Nin Ann du ** U 
e nir da ce Nauf tte an . K 0 NU. 
7 ** N 9 
+4 C3 Q N . "y 
8 SAG ee dan e of e AW ao ht bare aA Wine I} 
COT OO TO eee TO tf. YT Tn OB Y JOIGO ©! 33 ov S930 
l | « Fw 4; „ JC and eto SES 3:18 Pe, 9% 
. ; | 1 n POO | . ec #10 | 2 1 : : | * 
% L9H TRAF eaonlhi v4 ot HOW 262915097 03U3617, 2113 fo Som 
1 * 8 5 
14117 Fn. ** * . b 1 W 6 aint * a Fe % > } i% 3 . as 
115 39 La) EN OMBI-2f az a net | © 
4 ; 4 a 5 8 pr 1 * , * 
2 %% / ; Ve 21 TTL | | . #623 BITTY: . 0} 
3 „ 2. 13 | Ju. 4 g 5 4% : « ; h "4 a= 
#2 - Fat 2 * i . _— 
* . 5 . ff F 7 2 1 # % g ? oe . 
8 4 1 # 2+ 2 : y 8 5 
1 1 0 | 7 1 * ? 4 7 co 4 F ; 
þ 5 — „ 1 . \ 
SP # ; ; . 2 
* 1 * 3 1 
; ? ; UG we? 44S 42 
as % 2 EIS" i rs > 7 : x 'F 37112 1 T# * — EA * * 17 N g 15 
1 75 KS . t pg 32 a it. {3 Sits 78; 3 Jr i 1 3 | bs 13 


2 


| ND how Tam' come i ike -as 10 to be e an 
T1 Appeal, Indictment, or re whine for the better 9 5 
the Nature Wheteof, (having premiſed that it ſeems plain, from the Na- 


ture of the Thing, that there can be * no need of it where the Defendant «Lamb. B. 4. ' Uh 
is "m_ in Court, but only Where he is abſent,) I ſhall conſider ir, 98 i 1 


K 


44:41 HATERS Vet S311 33-0 IC 5 zi Fils 9 * 10 ws T1 9 "Tp Cromp. 1 


In Oeneral; "without any Particular Regard to Nero Out- 
"low * 
ny, n Particular with Regard to loch Proceſs only: 


And Fif, 1 ſttall e examine the Nacure of ſuckProceſs i in 3 wi | 
out any particular 9 to Froceſt of gs: ander thy urge 
PACCIGOLEY 4, J Donny ah ates eg entortgrnſ SN | 


* 


. W here's it is s well iwicded into a County difſerent from that where: 
in the Court fits from which it is awarded. 
2. What kind of Proceſs hall flue on an Indictment, Appeal, 
and Information. 2205 a 
3. In what Manner it is to bonninteds': iq 907 © * 
4. What is required by Statute, in Relation to Proceſs on Informa 
tions. 4 
5. What is the proper Proceſs oh a Default. nen 
6. What after a Removal by Certiora err. 
7. Where it ſhall be ſaid to be diſcontinued,” or m nſcontinied, or 
put without Day. 
8. How far "on Brgy in in Proceſs is ank 


2 x Ar to the firſt pattichlar, viz. Where Nets oc is well 
awarded into a Coanty different from that wherein the Court ſits from 


which it is awarded: It ſeems b to be à good general Rule, That no » 19 Aſs. pl. 


Proceſs without Writ can be well awarded on any Indictment, or Appeal, 1, C. 


Ge. from any Coutt, our öf the County wherein it ſits: But ir ſeems 15 Boers 
Writ may, by the Common Law, be well Bro. Juriſ. 
awarded into any: County of Enzland,: either by the Court of King's Vid Pitz. 


Relation to Petſons imdicted or appealed before them of Felony; by Force of ig. © 196. 


agreed, ©: That ſuch Proceſs by 


Bench, or by Juſtices of He upon an Indictmentz Ge before! them. Ac, 
Alſo it is clear, That Juſtices of Oer and Tirmintr have the ſame Power, in S. P. C. ia 


5 Ea. 3. 11. whereby it is recited, That in Times paſt ſome erſons appealed Ch. 24. 
or indicted of divers _ in one County, or outlawed in the ſame Cuunty, 
had been dwelling, or rer ved in ihothet County, whereby. ſuch felonious Perſons . 
"acid and outlawed, bad been encouraged i in their Mikhid, * they mig lt 

* Cccc not 
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Is 


are indicted; and t 


a Vide cm 
4 uſtice, 149. 


* be attached in another County ; 50 wee pon it is enaQted, N 15 a 
4 /of Englar 450 * ach Felonies, ſhall direct their 2 rits to all the 

88 of Englan re nee ER be to 45 (uch Perſe Perf, ons indiffed, _ 
t the Miſchief complained" of in thePre: 


See. 2, It 1s 5 obſervable” 0 
amble of this Statute relates as well to Perſons appealed, as to thoſe who 


1 
e eee 


be within the Meani 
ter of it, which extends only to Perſons indicted. 

Seck. 3. It ſeems queſtionable, * Whether Juſtices of Peace, being af 
ſigned b by their Commiſſioftto hear and determine Felonies, are as well 
within the Meaning as Lecter of this Statute? For, as on the one Side it 


_ B. 4. may be argued, That this being a remedial Law, ought to receive as f- 
> Vide ſupra, vourable and: large an Jnterpreracion'pyrhd Words: will admit; fo,on the 
Ch. Seck. other Side it: may be ſaid That the. Preambie af the Statute making 
3 mention.as Well of Perſons appealed,, as of-thoſo.yhoare. indicled, can- 
not be thought to have any manner. of, Regard ro Juſtices of the Peace, 
before hom no of lies ; and nothing can be mote reaſonable than 
do conſtrue one Part of a Statute by another. 
Secſ. 4. Bat by a2 Hi 8. 5. Far, 5. Juſſices Peace of the Shire, &c. 
wherein any decayed Bridge ſhall be, &c. ſhall make Proc into every. Shire 
within this Realm, againſt any Perſons who ought to amend ſuch Bridge, being 
preſented before them to be decayed, &c. Allo they have the like Powe by 
P other Statutes in many other Caſes, for which, not — ſo proper ſor 
a Crompton this Treariſe; I ſhall refer the Reader te che Authors which more par. 
yok , ticularly treat'of the Office of 4 Juſtice of Peace. 
Lemb. B. 4. As to the ſecond Particular, viz. What Kind of Proceſs ſhall iſſue « on 
ch 83. an Appeal; Indictment, and Information; I chall endeavour to ew. 
Firſt, Where ſuch proceſs ougbt to hw. che. Clauſe of Non omittas. 
Scondh. In whoſe Name, and under what Teſte, it is to be made. 
Thirdly, What is che Proper Proceſs on eee for Crimes of an 
Inferior Nature. + 03 HDi 
Fourthly, What is the proper Proceſs c on \ Ioformacidns. 
Fifi, What is the proper Proceſs on Appeals, and on Ind ic 
ments of Treaſon, Felony and Mayhem 
- Sixtbly, How many Days there ought to be between the 7 me and Re- 
rurn of ſuch Proceſs. 
RET THY ! | the firſt Point, viz. Where ſuch Proceſs ke to have 
the Clauſe of Non omittas - It is laid d down in ſome Books as a general 
Raule, That in every Suit, to which the King is a Party, the Procels 
«Cronfpton's Ou gbr to have the Clauſe, Nov omittas propter 8 libertatems, & r. 
Juſt. 149. b. Sec. 6, But I do not find this Rule obſerved as to all Kinds of Suits 
5454 B. 4. by the King, 1 the beſt ere, r tho the laid Clauſe is men. 
Dualt. Ch. 132. 
41 1 Al 7 and xven owe: Informations 17 
rho, che e Kings Lands, or ef 1 Trover and oe rg of his 1 and yet 
Fitz Prerdg.; theſe are at leaſt as much, if not more + properly, the Suits of the King, 
a” its, than the foriner, E 
SeQ. 7. 0 
© Coke's Ent. from 2, fo 105 Int. 358. ae, 65. 6, i za, A, » Co. Ent 
$74, a. 170 . mh ; Fo fo b. 805 8 1 5 it 396, os . a : 4, ** | 
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Chap 7. 

Sei vie ds to the lecond Pe 

8. 24. Par. 3. That all manner o Proceſi upon Iadidtments of Treaſon, Felony, *** 

or Treſpaſs to be mude in every County: Palatine, andother Liberty, ſhall le made 

| Perſon having ſuch County-Pala- 
make the Teſte in the 


** 


— 


oni in the Name f the Hing; aud that every. 
tine, or any. other Fea Liter to mala Pr ace &c. ſhall 
Name of the Perſon that hath „„ 

Sets. 8. And as to Proceſs on Indictments in any other Courts, there B. 4-Ch 


1 


can be no b Doubt but that it ought allo. to be in the Name of the King: D. lt Jut. 


* 


it ought to be under che Teſte of the Chief Juſtice, or of the Senior Law, 46. 


And if it iſſue from the Court of King's Bench, it ſeems © clear, That e 


Judge of the Court, if there be no Chief Juſtice ; and if it iſſue from any 12 Ch 395 | 
mb. B. 4. 


other Court, there ſeems to be the ſame Reaſon that it ought to be un- C-. 5-4 
der the Teſte of the firſt in the Commiſſion ; and that ſuch a 74% will geeDair. Jug. 
be ſufficient. | It is holden, indeed by 4 Lambard, That every Proceſs on Ch. 132 


* Crompton, 


an Indictment before Juſtices, of Peace, ought to be under the Teſte of 13, 23. 


1 


ſome two Juſtices: But there are Precedents to the contrary. in © Crompton; Ses the print. 


and even in f Lambard. Neither do the 8 Authorities cited by Lambard ** LETS 


ſeem to come up fully to his Point; for they ſeem to amount to no more lis Rir marea. 


than this, That one Juſtice of the Peace cannot award Proceſs on an In- Bro. Peace, 
dictment, but that two of chem at the leaſt muſt do it, and that ſitting Vid: 14 H 
the Court in the Seſſions: And indeed it ſeems plainly to appear, from 8. b. _ 
the * Commiſſion itlelf, That one Juſtice has no Authority either to take an Crompe. 15 bs, 
Indictment, or to proceed upon it: But I do not fee the Conſequence, * Vide ſupra, 
That becauſe an Indictment cannot be taken, nor proceeded u 4h 75 leſs Ch. 8. Se 
than two, therefore the Proceſs cannot be teſted by leſs than two. _ 
Sect. 9. As to the third Point, v/z, What is the proper Proceſs on Indict- Crompt. 

ment or Crimes of an inferior Nature. It ſeems clear, both from the h Books 55% . 
which ſpeak of this Matter, and the conſtant Courſe of i Precedents, Lamb. * : 
That a Yenire Facias (which is but in Nature of a Summons to cauſe the Ch. 8. 
Party to appear) is a proper Proceſs to be firſt awarded on an Indict- 1185 Aſſiſe, 


ment for any Crime (whether againſt the Common Law, or Statute) under 32 H. 6. 10. b. 


the Degree of Treaſon, Felony, or k Maihem, except in ſuch Caſes where- x * . 


in other I Proceſs is directed by ſome Statute. Alſo ſuch a Venire ſeems 362, pfl 7,75. 
to be the firſt proper Proceſs on an ® Information in the Crown- Office, 36. 
for a Debt claimed by the King, as having been forfeiced by a felo de ſe. Ii 4g. 
HSeck. 10. If it appear by the n Return to ſuch Venire, that the Party i Vide ſupra, 
has Lands in the County whereby he may be diſtrained, the 9 Diſtreſs Ch. 23. Seck. 
infinite ſhall be awarded from Time to Time, till he do appear, and by Ra. Eat. 263. 
Force hereof he ſhall Þ forfeit on every Default ſo much as the Sheriff ſhall pl. 11. 
teturn upon him in Iſſues. But if a Nihil be returned on ſuch a Venire, a a2 Saund. 
1 Capias, alias and pluries, ſhall iſſue, 6. CCC 
Seer. 1 1. It is ſaid in tz herberts t Alridgment, That in Oyer and Ter- n 
miner, if the Party at the Ar Day make Default, a Man may have a Venite L. Ch.. 
Facias, or 4 Pone per vadios, &c. at his Election; the Meaning whereof Dalc. Juſt. 
perhaps may be this, That if the Defendanc, being ſummoned on the Ve- 8 * 
aire, do not appear, the Proſecutor may either take out a ſecond Venire, Ch. 3% 7. 
ora ' Pone per vadiat, &c. But I cannot: find any expreſs Authority, * 


or Precedent, to juſtify the making either 4 F one per vadios 4 e 5 r a Finch, 352, 


; | | - | 353- 
Dalton's Sheriff, Ch. 34; 78. Dale. Juſtice, Ch. 132. P Vide 2 Danv. Ab. 296, f. 5. 2 laſt. 453, 454+ 4 
Lamb. B. 4. ch. 8. Crompr. 150, 151. Fitz. Treſpaſs, 232. Dalt. Juſt. Ch. 133. 11 H. 6. 4. a. Finch of 
Law. 352. r Fitz. Proceſs, 188, © Vide Finch of Law, 352. * Vide ſupra, Sc. 9, 10. Fitz. Pro. 213. Treſ. 
232+ 29 Ed. 4. 18. a. b. NE ny e 5 R hen via 4 
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Ra. Entr.599. Proceſs in every Popular Action, Bill, Plaint, Information, or Suit, io he com. 


Co. Entr. & Armis at the Common Law. And k conſequently the Proceſs in all ſuch 


„ 6, 0 a . . . | | 712 n Kd "a — 2 5 
4.549, a. 356, Diſtreſs infinite, where by the Return, the Party appears to be ſufficient, 
2. 351.2. 1 gtherwiſe by Capias. 1 | & 5 ome Ibn 


 Iam:355 thereof, if no Appearance be entred in four Days, and an Affdavit be made 
26. Sect 31 Of the Service of the Subpena, to make out a Capias of Courſe, where the 
ry ay 1 Defendants are informed againſt in their private Capacity, and a 4 Diftrin- 
of Law, 345» 1 85 
71 Hel, Abr. Appeals, and on Indictments of Treaſon, Felony and Maihem : It ſeems 
n certain, That a Capias is the firſt Proceſs in all Indictments of 75 Treaſon 
pl. 4. theſane or Felony, and in “ all Appeals, whether of Maihem or Felony; from 
— 2 wWuhence it ſeems reaſonable to conclude, That it ought alſo to be the firſt 5 
1 4A Proceſs in an Indictment of Maihem, as well as of Felony or Treaſon, Tor 
BEI 3 Sect. 16. As to the ſixth Point, viz. How many Days there muſt be 
2 JAO1L. 


„Cl Fat. But that this is not required in Proceſs awarded 
Ebbe Phere in the Court. n e 
0: 0 Set. 17; As to tbe 
FinchofLaw. ceſs is to be executed: It is laid down as a 1 general Rule, That whete- 
5 8 ever the King is a Party to the Suit, (as he certainly is to all Informations 
pl. 1. the and Indictments) the Proceſs ought to be executed by the Sheriff him 
« Precedent ſelf, and not by the Bailiff of any Franchiſe,” wherher it have the Clauſe 
Jemingy . Non omittas, 25 or not, and whether the Deſendant be within a Fran- 
» Co. Lire. chiſe, or in' the County at large; for the King's Prerogative ſhall be 
St _ , Preferred to any Franchiſe : Bur it is ſaid, © Thar this is to be intended 
23. only where in the Grant of the Franchiſe, no mention is made of Cauſes 


1 Ley. 61/* to which the King is a Party. | 
9 Co. 118 b. | . : ry in: Ooh 3 
q Dalr. Ch. 1323 Bro. Franchiſe, 18. * 41 Aſs, 17. Bro. Proceſs, 102. Fitz. Prerog. 21. * Bro, Prerog. 
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ed by the Maſter bfthe Crs r. . il xh ones ho given ſuch - 
a * Recognizance as by the ſal Aird . fd k is enacted bye Vieorprs 
18 El 5, That b no Proceſs mil mem any Thfornfatioa%on 4 penal 7 7 2 11258 
Statuts, Gi u path Nöte 8e wa. Titne-wheh Wer Information * Vide fapr, 
te © 3 91 But theſe Vas daa, been alread / hand led in org 26. Sekt. 
the Chapter of Informations, in the Places cited in the Margin, 1 5 
es hp Lader thither, for the fuller Confideration-of pl 54 57 2720 . 
4%, 19. As to che fifth Particular, vis. What is the PI H. P. Ca tr. 
upon a Default: Ir ſeems, That if a Defendant appear to an © . oy All. pl. 
or Appeal of Felony, sand afrerivards, Beere ige Jeined, make an 3 f, 
Fſcaps, wherber from his <Bail' er Hoh ah "Ab Pros, e Com. 2 Ty 
mon Capias, alias and plaries, &c. ſhall beawatded-apaidft Rim, üffleſsthere e 
had been an Exigent before, in which Cafe d me- Eigene all be im- pu; chir cs 
mediately, awarded. And if a Defendant, againſt whom no Exigent made # Quoy, 
had been beſore*iwarded/ "mike füch Dekkultkaſter Ws Joined; abd'an beer 150. 
Inqueſt) awarded te try it: it ſcems k thar a Capies,' &c."ſhall be 'awatrdedir 26 Af, gl, 
again Him 4d aufen jur ut, Oe, aud, as J take it, the fame Diy* oh! 57: 


which the Capias 19 chnbbie, (hall be given to the Inqueſt; (fot it ems 51, dh „ 


i agreed, That the liqueſt mall beyer be taken by Defatift 10 the Caſt bra brech 

Fl kelony: as it may for an inferior! Crime.) Bur in zucht — e e 
Erigent had before dect awatded, it k ſteins, That 2 hew. Eligent in r p. C. 5% 

the Common Form Thall' de awarded and cht chere both w hs Sie _ . 


and Inqueſt ate without Day. And it is ſaid in ſome” Books, That ſucli 400 Bord] | 


Exigent ſhall be Ad audiendum judicium: Bur®'this" ſeeins* - queſtionable ; $ Fltz. rigen 
ſince it ſeems to be m agreed, 1 hat the Deſendant may lave bienſelf | 9, Geefs, F 2, 


from Juds ment by a Render at my 'T ime belore the Return of the Exi Io 
gent. "1,9 hg eite 14:10 ' 206 nisse)! 44 5, P. C. 70 
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| ſuch Caſe appearing on the Exigent, ſhall 5 lead 4e bo, "becauſe the 10 
ſuc and Inqueſt ate ſine ate by the Award' of the Frigent; but this ſcems Coro: bs, Ry 
to be made a Query by 2 Staundfortte, and the p Höthorities W herebn it 3. 985945 39 35. 
ſeems to be Chiefſy founded, ace very obſciire nch as jt ſeems may well ge 0 117. 


be underſtood in this a Senſe, That the Ocutrt may eaüfe the fame Inqueſt 54s Wee, 


to come to try the ſame Iſſue, Which (according to r Bro tho” 1belooaprer, 
put without Day by the Exigent} is not Waived by ir, unleſs the Veet dk. 282 3 0h 
dant fail to Tender Hitwfolf before the Art of it e wud 100 [a age . 
deck. 2 1. Before I ptoctec to the lixth Patticulat; vic; WIHab is the Bro: 8 
ptoper Proceſs to be awarded 7 after 3 Removal by C198 af; ir may not de ctiy Heſes 7 
de im proper to proſe ſome Things a n the Nature of Crt itz. Eri paul : 
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my; ti 4 Whether 50 tho ſe, of, Lopapn: dite % oled nag s 2 cf Ab 
e whe inogizt eo mods inge. ans! bat Ci 's an bee yiribaw 
5 "OHH: 70, d her n it Plots tes e ea 1 lest 
| Fu ® "pine Courts in general; It an agrend./at.t thi Day, 1 
7%: lagly the Court of King's Bench having g general, pee ; 
1 8 752 
5 all Pber Copen of Criminal Jndiſgictſen, Whether they be ebe ei 
440 „ 05 preated 4 2 may, Mad a ine, a5. well 48 che 
ix th . 5 f. Chencety, de remgys the Proceedings belgre any ſuch 
Capt: 1 Courts, un leſß che Stature e Charter which, eee hems expretly. give 
Bud 1 them ag abſglyre Judicature, exempt tram, luck 3 as the 
fs J 1 be f ee ne the Commiſſioners of the Carb Heut, Ot. arg 
DENY: + ſaid by . ame te te have done, . Wu 1 EPO OO l TE 50 e. . 175 | 
FREE Sd. 23. And:aceordingly it ſrems;to be agreed, Thar lach a C Cextias, 
3 Mod. 5s rari lies to © Juſtices in Et, and allo-r hole of * GrabDelivery, qr of 
as County-Palatine, and to the Þ College of Phyſicians, having a ſpe⸗ 
. cial Power by Statutę to fing aud impriſon for certain Oſſences and to 
Conn b. 1 
43. pl. 87. Juſtices of Peace, &c. even ip ſuch ! Caſes which they are Wee 2 
2 10 155 1 Starpre finally zo heat and getelmioe 755 ae Commiſliongss of 
S wers, notwithſtanding the Claul . 4 1 Ep 1 ACE l ſaid Cm. 
d to mate any. Certificate n Retwryi of their Conmiſe 
1% Wt. Kent, or of. their, Ordinances, LAG, or, 1 Ge. Fot it hath been ad 
l Cl. 144 judged, I That this is intended to exempt them from teturving cher Ot- 
PF. lc. ders into Chancery, as by the, Statute of 42.8, the were abliged: to do, 
5 de and ſhall not be conſtrycd,, to take away tha Saberintendeney of the 
1 0 121 cer of, King s Bench, ,wichopy/exprofs Weges, 1 201 0 16 8b - 
%% ech a4. A to t che ſecondl Poigr, 45: Whsthes a, Greer li ta the 5 
OO Counts of gh, Cinque? orts 2; 45; hath; been, adjudged, That ſuch a Gti, 


395 % J. 4, f. ri lies to ſuch Courts to remove an m Inditmenr of Sodomy there found. 
11 or an n Order made by the Juſtices of Peace at a. Wy W. holden. 
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It is ſaid indeed, by ® Rolle, _ the ii wh ictment 
Pur ne ma be removed i IS YECAU c 8 nce is. 35 'Felah 5 tatute, 
1 and therefote the Cburts of the C. Pea annor 7 15 1 it 851 
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move acyolndict mont taken: in also Crime not capital, either Ac gg Ry. 
the Gra  Sefſions,) ot at n e Seſſions of the Peace - But it is 4 ſaid, Thar . 531. 


Aeg bean granted co removt an Appeal from ils; e neither 13% 332: 
doth: it em to be -elearly- ſettled, Aab e 68 remove — Hats. 3 
af Felony from themes f ſor ſuch intlict rents art never fquaſhed, us In- 47% 1 
ente for inferior Ctimes are Neichet do I find it agred Sin wat , p. . 
Mannez the King's Bench fell proceed n any ladictment removed from » Ro-Re, 38, 
al. Bot is is faid, That an — of Felony ſo removed, may 2; = 
be tried. is the next h Zag/ihCounty, by force of i 26 Ei. 8. But i ſeerts 484. 
K agreed, - That this Statute extends not to Appe I. n Foph. 144, 
ilSeck, 26. As to the fourth Point, r. Wh ba CI lie to the 5 wy we 
Courts of London? It ſeems to be admitted im the late d Reports, Ee. Jac 248. 
_ Cotioteri may be 9 to remove any inditttnent from Londen "of Mid. ee 
Aleſer; hut it is m ſaid, That he who prays *. boßhr to gie chtee Days Cro. Jac. 
Notice to the othet Side: Alſo it is > ſad, That by a Coe i to 248- 3 
Landan the Tenour of the Inditment only. wall be removed by 55g. _ 797, 5 
the. City · Charters And it ſeems, Thöt Ancienily that City iuſt L © t Mod. 64, 
ed on Privilege, That all Indictments and Frookedltion for any 25 3 
E 2 F ny, ould be tried and determined there and IS . f 
W Meg aan”) * bY. 5 g | Gti 2, 337, 

Saba 7 hare the find Particular vit. Tr the Court PER: $Bench 37 1 Rol. Abr: | 
uſes.a; Diſccetionary:Power, in granting, denying and filing a Certibtari. ſt 394 pl. 3. 5 
hath been adindged, Fhat where! ever 9 Cortiorsrs is by 125 grantable for! Ventr. 25 
an Indictment, the Court is bound of Right co au it at the Inftance'sf Videch as 45 5 
the Rigg. hecauſe every Indictment ib 25 Suit of the King, and he has Se. e 
a Prerogative of ſuing in what Court he pleaſes. But Waden to be a 20 5 
agreed, Phat ſt is left to the Diſeretion of the Court eicher to grant of i, 27 
deny-it;ar the Prayer of: the Deſendant: And apcedbly hereto} it is lat e,, 
do 48 a general: Rale, That thd. Court will hevof grame It for the Re? K. ty. 
movabof an Indictment before Juſtices of Gao Delivery, without fome ” 440 
ſpecial; Cane; Nas where there. is juſt Reaſon to appfebend chat che a bean 146. : 
Court belom may be unreaſonably prejuciors. againſt the Deſendant; "abr. 394 = 
or where there is ſo much L Difkulty in the Caſe, that the Judge below de. 395." a 
ſires that ie may be determined idichs King's Bench; or where the King 25 yh 
himſelf gives a ſpecial Direction that the Cauſe ſhall be removed ; or 40. _ 
ms the'©; Proſreution Ippears aha for a” Marter not properly crimi- 5 ra Ca. 
nal. „ 2 Keb. 

$8; 28. It N 1 That dun will abe ordinatily, at tlie Prayer 798. 12 
of the Defendant, grant a Certiorari for the Removal of an Indictment of 3, ofa 2 
Perjury,. or Forgery, or other heindus Miſddemeaabr; for ſuch Crimes de- 31. Sect 413 Z 
ſerye all poſſible Biſcountenance; and the ae mige delay, if not i Ram, 44 


Jac: 


_ Wholly diſcourage: their Froſecutibn :. OY 


Sect. 19. Alſo it is id, x Thar the Court of King s Bench will never klaut; i Mod 230, 
8 or a ene e Is a Dcfaily at Sellious be- Hardt. 405; 


410. 
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= _ © .cumſſancegof it, and conſequently beſt able io jodge wh 
„ Puniſhmen is proper for iti e e 063 20135 es 
© Sid. 296. 4 Seck. 32. But it hatli been adju 5 


1. 290 ved, e Thar a Certibrari for the Re. 
Keb. 81,82. moval of a Preſentment before Juſtices in Eyre, ol à Matter which is in- 
Auirable and puniſhable by the Foreſt Law only, ſhalb abt be tanred be- 
e ore, but only after Conviction; for if it ſhould* beugramed fore, the 
Offence would, be diſpuniſhed; but it may be granteck after COD, 
An order to give the Party, the Right of whole techold is concerned id 
ide Fitz it, an Opportunitꝝ ſo far to d traverſe it. m 0094 eon 
bot res „ Sed. 33. The Court has © refuſed to grant a Certiorari to remove a 
29. Recognizance of Appearance before Juſtices of Oyer and Temmer, Gt. be- 
37 £4 3-43--couſe the Court below is moſt proper to judge, upon the hole Circh. 
375 Foreſt ;. ſtances. of the Caſe, which: are equitablyꝭ to be conſidered whether"it 
: 1 Sid. 296 ought to be eſtreated Or nor. LEA 40 212 titel : 246 0.) 1 rnb! us 
4 e. Set. 34. There is a Rule in che Court of King's Bench, That no 
Rex ver Order of Commiſſioners of Sewets ought to be filed without Notice given 
Combs. Hill. to the Parties concerned. Allo it is every * Day's Practice of tllat Court, 
1 Vie S. ir. before it will ſuffer the Return of à Certiarun for the Removal of xlie Or- 
[1148 143. Pl. 3. ders of ſuch Commiſſioners to be: filed, to hear Afficlavits concerning the 
1x. . b Facts whereon they ate grounded and il the Niatrer ſhall ſtilfbap peut 
cer - doubiful, to direct the Trial of feigneduſſues; and either to file the Re- 
ttrurn, or ſuperſede the Certirari, and grant a Proceuenuo, as ſhall appear 
« Vide a Keb. to be moſt reaſonable for the Trial of ſuch Iſſues and to give 8 Coſis 
500. pl 63. againſt the Proſecutor of the; Certiorari, if it appear to have been grouind- 
11% c 8 zovig Neimin 
Sac.eck. 35. As to the third Particular, wiz; WharReſtraints have been 
put by Statute upon the granting a Certiorari. It is enacted by 1 & 2 Ph. 
G M. 13. pl. 7. That no Writs. o Habeas Corpus, or Certiorari; ſpall 
be granted to remove any Priſoner out of any Goal, or to ge move any Rercogni- 
t Vide Salk. Lance, eXcept the ſame Writs be. h figned mwithithe proper” Hand. of the Chief Fu- 
n ſlice, or in his Alfie, of one of the Jufticeraf the Court ue of which the ſame 
Mit. ſhall be awarded or made, upon Pain thut he that mriteth\anyifuch Writs, 

not being figned, as is aforeſaid, to forfeit for every ſuch Mrit five Pounds. 
Sect. 36. Alſo it is enacted by 5 & 6 Wil. &. Ma: II. That in Tom 
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Time, no Writ of Certiorari whatſoever, at the Proſecution of any Party in- 
 diited, be granted out of the H. ing Bench, to -reniove any Indiftment"r Pre- 
enment from am General or Quarter-Seſſtons, before Trial, but upob Motion of 

Counſel,” and by Rule of Court made in open Court. But it is provided, 7hat| 
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Narts ſhall be endotſed thereon, and alſo the þ 
See. 37. Iris er 24. 2. 12. Par. 4. That al V Re- 
pairs of Canſeys, "avements, Highways, or Bridges, ſhall" be preſented in the 
County, only where ſuch Cauſeys, &c. lie, and not elſewhere ; and that no Indict. 

melt or Priſentment ſhall be removed by Certiorari, or otherwiſe, out of the © 
| faid County, till ſuch Inditment or Preſentment ſhall be traverſed, and Judgment 
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thertupon given. And it is farther enacted by 3 & 4 M. & M. 11. That 
all Matters concerning Highways, &c. ſhall be determined in the County where 
they lie, and not elſewhere; and that no Preſentment, Indict ment, or Order made 
by Fertie of that Act ſhall be removed by Certiorari, &c. But it is enacted 
by 5& 6W.& M. 11. That if the Right or Title to repair 122 &c. 
may come in Queſtion, upon Suggeſtion and Afidavii of the Truib thereof, a Cer- 
riorari -2ay be granted to remove ſuch Indictment or Preſentment into the King's 
Bench, &c. upon the likeRecognizance as is required by the ſaid Starute - 
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as to other 2 Cærtioraris, for the Removal of Indictments from Seſſions, . 5 #4, 5:4: | 


for which I ſhall refer the Reader to the forty-ſixth and following Sections. te 1314 


Alſo it hath been adjudged, That if the Seſſions manifeſtly exceed their 27 #5: 24+ 


Authority, in making Orders concerning Highways, fuch Þ Orders may 8. f. . 


. 


be removed by Certiorari into the King's Bench, and quaſſiec. Ch. 6. Sect. 


Seck. 38. Ir is enacted by 7 & 8 Mil. &. M.6. Made for the Re- 
covery of ſmall Tithes before Juſtices of Peace, That no Proceedings or 
Judgment by Vertue thereof ſhall be removed or ſuperſeded by am Writ of Certio- 
rari ont of any Court whatſoever, unleſs the Title of the Tithes, &c. ſhall come in 


' Queſtion. And in the Conſtruction hereof, it hath been adjudged, © That © Dominus Rex 
if the Party inſiſt on any Matter of Law before the Juſtice of Peace, . Fornice. | 


which is any way doubtful, as on a Cuſtom in a Pariſh to be diſcharged 9 1 
of a certain kind of Tithe, &c. the Order may be removed within the 
J A _ THYT.YT ORB on 
Sect. 39. And it is enacted by 12 Car. 2. 23. Concerning the Exciſe, 
Far. 35. That no Writ of Certiorari ſhall ſuperſede Execution or other Proceedings, hog yer 
upon any Order by Fuſtices of Peace in purſuance of that Statute, but that Exe m__ 
cution, and other Proceedings, ſhall and may be had thereupon, any ſuch Writ, or 
Allowance thereof notwithſtanding, And the like is generally enacted by 
other Statutes concerning the Revenue; for which Iſhall refer the Readet 
JJ /// ͤ TE . "6 1 
SefF. 40. As to the fourth Point, viz. How the Fiat for a Certioraß t 


) 


is to be ſigned: It is ſaid, 4 That if a Certiorari be taken out in Vaca- 1 Salk. 150. 


tion, and teſted of the precedent Term, the Fiat for it maſt be ſigned by Y. 7 


ſome Judge of the Court, ſome Time before the Eſſoin-Day of the ſubſe- 
quent Term, otherwiſe ir is irregular, and the Court upon Motion will 
order a Procedendo. But it is ſaid, That there is no need for any Judge 
to ſign the Writ of Certiorari it ſelf, but only in ſuch Caſes wherein it is 
required by Statute. . 1 T0 
Sect. 41. As to the fifth Point, viz. To whom the Writ of Certiarari 
is to be directed. It ſeems, That notwithſtanding © regularly it ought « , keb. 23. 
to be directed to the Judge of the inferior Court, yet in ſome: Caſes it pl. 17. 
may be directed to the proper f Officer known to have the Cuſtody of 11,6 1105 
the Record to be removed, and in ſome other Caſes to 8 others, as ſhall S. P. C. 64. 
be moſt agreeable to the uſual Courſe of approved Precedents, which Letter B. 


i ſeems to be the beſt Guide whereby to judge of | this Matter. And ac- 17 


* 371. Raſt, Entr. 110. pl. 4. See the Caſes cited to the other Parts of this Seffiom. Þ Dyer 11. pl. 56. 
ev. 223. | ; | | 7 5 c | 
Sens ” cordingly 
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- Supra, Ch. 9. 
e 


ect. 42. 
© Cro. Ca. 


252,253,264, 71 
d 2 Lev. 223. 
-3 Keb. 279. 


© 2 Keb, 750. 8 
pl. 4. tor to certify it... That it may be 4 ut 
| ow 4, 3,5 to a Jy e e | ta Wr Compa- 

Cro Jac. 669. nion in His Able . 15 

21 H. 3. 1. Se. 43. All the e TY able to Ph of "Coricra iorari's for the 

Pot. 16, val 1 1 — 5 or* Recognizances from Seſſions, are 

pl. " 35. directed either to the Juſtices of Peace for the County gengra'ly, or to 

56. - ons: of them in Fx articular by Name, and not to the, Cuſtos Rotworum ; 

PTY #8 Wwe according to. k Lambard, they are never directed to 1 Vet it is 

2 Inſt 424. Fay en. for granted in the I Tear. Book of H. 7. That after. F. Recognizance 
SE g's r the Peace is brought in to the Cuſtos 3 it hall be certified by 
e Bro. Cet. him. But ſurely, if the Certiorari be directed generally to the 3 
orari, 9. the County, or any one of them, it may be as well returned by any 
Indictment; them, as by the Cuſtos Katalin. And I queſtion whether it can be 5 
Af pl. m returned, by him, ualeſs he do. ic as Juſtice of Peace, naming. himſelf | 
2% „ ſuch? But if there are ient Precedents to warrant the directing the 


2 CEertimari to bim as Cuſtos Retwlorum, there can be no Doubt but that aRe- 


11H 7.3. turn by him as ſuch will be good. 

4 1 Bech. 44. As to the ſixth Point, ,wis. Where a Record may be te⸗ 
Judic. 76. b. moved into the Court of King's Bench without any Writ of Certiorari: 
77.4. wy It ſeems 2 reed, ＋ Thar if a Juſtice of Peace, or ot er Judge of Record, 
wh _— having taken a Recognizance, or. Inquiſition, or recorded a- Riot, or 
* Regiſter done any other executory Matter, within his Juriſdiction, have {till con- 
Origin, 90. tinued in the ſame Commiſſion, cc. without any Interruption, che 
: Lamb. B. 4. Court of King's Bench ſhall receive ſuch Record from his Hands, with 

Ch. 7. out any Writ of Certiorar i. Alſo it ſeems to be n a greed, That 


1 Re 7: upon 190 Death of both the Juſtices of Aſſiſe, the Clerk = Aſſiſe may, 


= Vide Hob. hs any Certiorari, bring in the Records of the Verdicts of Nift Prins: 
FB; ik. Ch. But that the o Executors or. Adminiſtrators of a Judge, can in no Cale | 
1 bring in a Record without a Writ to authoriſe them to do it. Alſo 
Lamb. B. 4. it ſeems to be P agreed, That no Record which is executed, as by Ac- 
775 18. Mittal, &. . brought into a higher Court without a Wric. And 
. 22. it {cams to be the ſtronger 1 Opinion, That neither a Juſtice who is out 
bro. Record, of Commiſſion at the Time, nor one who has been out of Commiſſion, but is 


** bas —_ afterwards reſtored, can certify any Record without a Writ of Certiorari. 


5. b. Sect. 45. As to the ſeventh Point, vis. What is to be done by a De: 
pre” of 132; fendant before the Allowance of a Certiorari: It is enacted by 21 Jac. 8. 


»Pyer 163. Pr. 7, 8. That all Writs of Certiorati for the Removal of any Indictment of 
eis 58,36. Riot, Forctble Entry, or of Aſſault and Battery, at any Quarter-Seſſions of the 


4 3 Peaze, or otherwiſe e, (ball be delivered at ſome. then. effions gf the Peace it 


112, 113. 

2 Dyer, 163 . 54, 55, 56. Riftal's Eutr. 479 pl. 14. 8 fi. 4 8 Ed. 4. 18. pl 28. Lamb. B. 4 

Ch. 7. f. 517. Cromp. 133. b. 4Dak. Ch. 133 8 H. 4 4. a. 5 b. Bro.  Gerrantie d' Attorney, 9. Bro. 

Record, 174 64: Bro, Certiorari, 9. Dyer, 163. pl. 54 Raſt, Ent. 438. a. b. OD pe 

| 9 | ee open. 
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the Rules af the Corr of Riag s Bench, Which, upon the Remapal ;;. pf 8. 


of an Indictment from Lenden or Midlaleſem, required a Recognjzance from 6 Mod. 246. 


the Dofendant to carry down the Record to. Trial the ſame Term, on 
which the Cexfipr art was zeturnable, or the Sittings after; and on the Re- 
moyal of an Indictment from other Counties © required ſuch Recognizance © Show. Rep. 
for a Trial at the nent AH tl 336. . 
and 8 & 9 Gyil. 3. 33. That all the Parties indiffed at 4 General or Quarter- 
Seſſions of the Peace, proſecuting 4  Certiorari, - before the Allowance thereof, 
foall find two, ſufficient Manyraptars, who ſhall enter into a Recognizance in the 
Sam of 20 J. before one or more Juſtices of the Peace of the Conny or Place, (or 
d elſe before one of the. 22 of the King's Bench, in which C = ſuch Fudge a rr. by rovis 
ſhall make mention of it under his Hand, on the Back of the Writ) and thee 8 & 9 Guil. 
Recogniſance ſhall. be with Condition, ot tht Return of ſych Writ, to appear and * . 
Plead to the Indien or Preſentment in the Court of King's Bench, and at 
his own Coſts to procuye the 1ſJue that ſhall be joined won the [aid Indi ment or 
 Preſepiment, er any Plea relating therata, to be tried es the next Aﬀſes for the 
County wherdin the Indidirunt nas fand, ofter ſuch Cettiorari ſpall be return- 
able, if not in London, Weſtminſter, „ Middleſex ; and if there, then 10 
Cauſe it to be tried the next Term after wheichn ſuch Certiarasi Pall be gramed, 
or at the Sitting after the {aid Term, if the Court of King's Bench ſhall nat ap- 
paiut ang other Time for the Trial thereof : And if am other Time (hall be ap- 
Painted by the Caurt, then at ſuch other Time, and to give dye Nitice of ſuch Tri- 
al to the Proſecutor, er his Glerk, in Court ; and © pig 
ties, Proſecwing fach. Certiorari, ſhall. appear from Day to Day in tie ſaid Court g Cuil. 3. 33. 
of King's Bench, and not depart until he or they ſhall be Miſcharged by the ſaid © 
Cast . Aud ſuch Recognizances, Oertiorari's, and Indict mentis, [hall befiled in 
the King's Bauch, and the Name of the Proſecutor (if he he the Party griewed or 
Injured) or ſome Publick Officer, endorſed on the Back of the Indiftment ; and if 
the Perſap proſecuting ſuch. Cextiorari, being the Defendaw, ſhall nu, before 
Allow ance thereof, progure ſuch Manxcaptors to be found  efweſaid, the Fuſices 
£: Peace ſhall, and mug proceed 10 Trial of the Indifiment votrithſanaing ſuch 
Ce nn beta wid i 3 Tt > ates” 
S:4.,49. Aud it is farther enacted by the ſaid Statute of 5 & 6 
, . 11. That if the Defendant proſecmting ſuch Cettiorari, he convidted, be 
King's Bench ſhall give reaſonable Coſts to the Profecutar, if he le the Party 
_ grieved or injured, or he 4 Civil Oficer mho ſhall groſeguie. on Account of any 
Fact that concerned. him as Officer to proſecnte or preſent maß- Goſts ſhall be taxed 


according to the Conrſe of the ſaid Gun; and the Fraſicntar fe 5h . 


2 Salk. 526. 
„„ 


C2 


That the Party. Par- e iy ee 


, — * 
wars at . * 
2 - 


A oy» — — * 8 — A F 
2 * * 2 RTE % ” {8 
een end — ea in —ͤ — — obj non 
* 


6 1 : OM I pag GAA n . * 
een ra 7 . Ate ar EA 
2 n rr r 
/ 


* "Mos 5 — 
IOC _ — .. ˙ al.. . .. 2:2: EE — 2 — — "= — a 72 ** 
* 6— 2a * — - * - N N — 7 K 8 * of . — : ——— * 2 — 5 — 
3 ; £5 - —_ . b - * — — 0 2 — N y . — — 
— S oi — C e > - HSI a CITI — 2 8 3 : - — WD Lp y 33 . — 2 
- 4 „ —— One 22 3 N Sod al 5 v D . — > ny — — . — wn — — . 8 f * r = 2 Pains PEE — 4 . 
- 2 PCT . K — a _ # — r * 2 — — — — — — p — — — — — — — - 2 — — * 
5 — — — _ þ gs gn. — — 2 ger 2 4 2 wc * ——— — * — — 1 — — 2 — * w 
* : — DEE. 2 TE — - — — — . — 8 
— yt * 2 - dS, DRE 8 — A . FOR ns © 2 4 = 4 Ye 8 5 _ 7 — = — * 
—_ 2 2 * a BI — 2 8 : _— e a 
* * 5 * . 1 1 * Ps > + L N ——_— * 2 — 2 — ——— 1 be K — = ES — — —— — _ I on _ * = — — 
x = — . — ae ay * — — — — — — 5 oy — ng 5 
- * 5 — D 8 * Y * * ** — — — * — N — * : . — N © . = 25 — 4 4 _ . 4 
Ds — 8 — 7 4 „ . 8 7 WA, © camps BETS xr erg — hy n — 4 22 . —— K — * 4 — — ne — — — = 4 —— — a — — . N ae ave + 8 4 „ <p 8 — act — — — — 

TKA Kb — — — no — — — Ce — — 2 ; — — n e e = — Ns . 
r.. i IG od I oo rap—p——_— r ————— ' - ; 3 CO, OED TIEN " — — 8 n 
I a. * — N a Er Tj Lo CR D ? * 9 = 7 . - . - — 1 4 

£ 4 - * * F. 
4 8 a — by * - * * 1 . : — 
3 « * N oh, - » v — 2 — — * —— — n a — * 8 - 4" ” A ” 
' 0 = . 
. % 4 
/ ' 5 
1 N . , 7 
% 


„ 44 4 til 


rd 


ech Coſts, Pall within tn DI after Phd jade 8 
iiſal of Payment on Oath, have an Attachment granted 2 rhe. Defend, one 
9 4 laid Con Court = 285 his Coy gs of 4 the Jo” legt, hat” *s be. 
f ſo taxed: 8 

© See the gien Fo. And thy like in e ect is 4 enaged. by ah Gig: Funde of 7 
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Pe 6 & E 1f. eoterting the enge of Hates by Cettitvart\ 


within the Counties-Palatine of Cheſter, Laer i und "Derhinr. Nün th 


N N * 1. "Ry $ tur 


1 e In the Conſtruttion of theſe Satotes, the nn ban a we | 


5 remarkable. 9 
Set. 51. . Firſt, Thar notwithſtanding by the e 
odl Peace may proceed to Trial of the Indictments, norwichſtanding The 
Certiorari, if a proper Recognizance be not given; yet they will be in Con. 
» x Keb. 3:5, tempt to the Court that awarded the Cerfiorars, if they make nod Re- 


pb. 2. 237, turn to it; for all Writs muſt be obeyed unleſs good Cauſe be thewn to 


1 50. 557. the contrary ; and the proper way of ſhewing it is to return it. 


f Seck. 52. Secondly, That it appeats from the manifeſt Pur 

x Sid. 70. Stubunts, That they extend only to Certiorar#'s procured by 
dicted; from whence it follows, That thoſe which are procured by the 

26 Mod. 246. Proſecutor of an Indictment remain as they were at © Common Law. 


4 2 Salk. 564; Sect. 53. Thirdly, That d cheſe Statutes, being in the Aſſirmative, as 
P3. to the taking of Recognizances, do not take away the Power which the Ju- 


ſtices of the King's Bench have by the Common Law of taking Recogni- 
any ſuch Juſtice, N a Certiorari, ſhall take a Recognizance variant 
from that preſcribed by the 


procured by the Defendant, will not in ſuch: Cale be a Super ſedtas bn this: 
Proceedings below, as it would have been at the Common Law; for the 


Statutes ſeem to be expreſs, That the Seſſions may proceed notwith⸗ 8 
ſtanding any Certiorari procured by a Defendant Wheveou ſuch Wee By 


zance is not given, as is expreſsly preſcribed. _ 
= Seck. 54. Fowthly, Thar if the Perſons offering to be Sureties, appear | 


„March, 29, to be worth 20 J. the Juſtices © cannot refuſe them. 


” March, 27. Sec. 55. Mae That if divers be indicted f in ide halbe Indictment, | 


and ſome of them find Sureties, and others not, the Indictment ought to oy 
| removed as to thoſe who find Sureties (becauſe they ſhall not be 5 
1 diced by the Default of the en? And, as E lome oy, Ic ſhall be remoyed 


I 51. as to the others alſo," Fun 8 
Vies Ed. % Sedt, 56. Sixthly, n That the Maſter of the Crown-Olfice, in taxing 


n x Salk: 55. Certiorari. 


ed. is not reſtrained from aggravating the Fine to be ſet on the Defen- 
dant, becauſe he has a Right ro ſuch Coſts by the expreſs Words of the 
Statute ; and therefore the Defendant can claim no Indulgence from hav- 
ing paid them: But in other Caſes, after a Proſecutor has accepted Coſts 
from a Defendant, he cannoc by the Rules of the Court, aggravate his 


take them at all, he muſt take them by way of Satisfaction of the Wrong, 
7 aſter which it is unreaſonable in him to harraſs the Defendant; And 
i 1 Sa k. 35. this I take to be a Common Practice; cho in ? * Salteld's ere of there ſcem 


pl. 5. to be a Note to the contrary. 
* 


+ ag en, 5 8 


be pad. e 


port of ches 


7 Perſons in- 


Zances upon their granting Certiorari's, from + whence it follows, Thar if 
ARR, either as to the Sum or Condition, 86. 


Such Recognizance will have the ſame Force as it would have had, if 
theſe Statutes had not been made 3 but it is ſaid, That the Certiorars,' ik 


March; 571. the Coſts, ought aß to conſider thoſe which are ſubſequent to the 
pl. 5. Seck. 57. Seventh h, That the Profceutie; 27 ackopting: FOR Co * * * | 


Fine; becauſe in ſuch Cafes, having no Right to demand Colts, if he } 


$8. 2 
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5 | 2 th dale x 
2 the ST uſes” acording” to, the Conte 12 05 . 
Court. e D137 958 ITTO) 37) 1H CNET: l, e e 
Setz. 39. "Ninth, That after weh b. ee is fotfeited by: * . 
the Dei dan not procuring a Trial according to the Purport of the Con- Duni, K 
dition, the Court will not t hear any, Motion to E the Indictment, or vf Somers; 
Certiovart. TTT... BME $91 7 5 7 bits P1000 e eee, 
Salz. 60. "It is cnacted by 36 4 1 6. M 19. apainſt Deer ſtealers 
That no Certiotari' ſhall he albwed 1 e am Re, on that Act, 7 „ 
the Party convitÞ ſball becume bound,” with 'good Surcties, in gol. to 'pay fill 
Coſts and Damages within one Month Her ib e Convidion DO. be confirmed, 0 or £4:208 
a Procedendo' granted. ' my 20-9 1 1 5 
Sec. 61. And the like 10 elſect is bade by 4 &5 * M. 8 15 1 
and 5 Anne Seſſ. 2. Ch, 14. in Relation to Conviktions, on thoſe Ads, . 
Offences concerning the Game. a eee e L 
Seck. 61. As to the eighth Point; vis. How far a Chai is a Super- | C 
ſedras to the below: It is agreed by all the Books, That aftet it Cro. 88 
is allowed by ſuch Court, it makes all its ſubſequent Proceedings on the ? Sat, 5 
Record that is removed by it, erroneous. Alſo it ſeems to be generally 1000 : 1 5 
agreed, That a Certiorari, for tlie Removal of an Indictment of Forcible © co.E![; 5 
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E. 4. 1492 ed by Conſent of the Parties 20 Nl bog Sig r % , gn. 


en Stec. 110. Howfdbevef an Error may be ſo farifalve by the Party's Ap 
B pearance, that he ſhall be as much compellable to anſwer the ne 
any Diſ- 
of having _ uy reg a againſt him; as to 
t. ori ta the Forfeiturè of the Pri- 
wks a''Plyries, the; 4 ſhall wholly a- 


n be ed Diſadvatirage when ſuch Award, «which ' ſhould have cauſed it, 


Amendment, the Loſs of his: oods upon an 


21 H . 40. V 


A appears to be any way erroneous, ee Reſpect of a + Diſbontinolnce, 
tz amence or Miſcontinuance; or 'otherwiſe,' it 


775 2 oy 2 Secr. 111. Alſo, for the like Reaſon,” Wanne to bo 8 2greed, That if 


plas. „ a Man be outlawed, dt condemned by Default, for not appearing to Pro- 
pl. 15. ge of the! Error 
19 H. 629.3. in Avoidance. of {ich Outlawry, or other Condemnation; for no one 
3 HL. 10. pr. ſhall be condemned barely for not appearing,” where that which ſhou'd 
S.P. C. 184. have compelled him to have appeared is defectiye. But it h ſeems, That 
Letter DO. - a Deſect in Proceſs in an Outlawry, may be ſalved by the Defendant's 


dog wo Y Art purchaſing a Pardon, and ſhewing ic to che Court; for that ſuppoſes that 


H. P. C. 271: it were erroneous, it would not do. 43 
Fitz. Amend. 
ment, 27. Seit, 113, How far 2 ' Diſcontinuance of one Appeal will bs a bar to 


ted ages 4; T6 ER. ; 3 5 477712 T1 1615 Ih bo 2005 Wirft 211 | 


Bu! TH. r oY And now. am in the ſecond Place particularly to eonſider the Nature 
py Ee 3 ' of Prbceſs on a Criminal Accufation, Wirh 4 particular Rega rd to Pro- 
: ceſs of Outlawry only; and for the better underſtanditiy. thereof, thall 


182.34 p47 · 
Fitz Amend - conſider the r Points; * 


Error, 47. 


That it lies in all 


ance de Pro. lie in alb! Criminal Oaſes: 1 take ir to be certäit 
ndicttnents of ' Tres 


1 80 100. Peals;3- whether of Felony or Maihem; and ir 4 
Reſtltu- rents of! reſp als Yi & Armis. Allo. ir ſeems 8 That it lies on 


ann higher Natyre chan 4 Trelpaſs Feen and Arms, bat f got. « on any | by 


5 „ is pl. die mant for a Crime of ati inferior Nature, Ain +6 h {FE oy 1 C28. ef 
20. 13 ö of vb 8 3 8 182 2 168 SUB IE TR CHIC TTY T6 
h 3 H. * 10. pl 15. Hitz Charter. 25: Diſcontihwahce $1: Apinch of Law, 175 rte 95 3 ard 


l KL 29 


B. 1. ch. 15. pl. 1. 35 HG. pl. 9. ik 13 H. 7,47. ps es Ok * 
3-18 a. b. 22 E. 411. pl. 31. Finch of Law 55. Brv. E thi START 1 
27; Fitz. Pro 99. Bro. Exigent, 25, 28, 46. 8. . & "ae, KY: 57 1 1.05, 2 8 6. 55 2 
zac: A 11. 3 3135 H. 6. 6. pl, 9. Cont. 8 H. 6 Y. pl. 1 Theis 1. Ch. 15. Fel 
cel. 


1 


1 + 14 


is 


N the: contrary is adjudged. in 21 E. iq: as. £0: che Statutes againſt Forer 4 pe 22 E. wo 
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Chapo 27. 


eee gui Aroſcoms'®! as it lies nt on any. Ata on a 7656. 


Statute y unleſs ir be gives. bg ſuch Statue cthet:onprelly, bin the Gale r 59 ol 


of ab Premunire, and 1 


vety is given by 
ably herdto it hach been adjudged. That it lies not i an Action on the 2 . ” 


Statutes of © Liveries, or of 4 Maintenance, nor in a © deccies tantuns;. ang Exigent, PF 


chat at lay not in d Wriri of f Entry on 5 Ric. 25/7; till it was given by 455 20 
#9", 8/14 But that it lies an a Wrir of Treſpals for a s Foreiple Entry 2E. _ 


on. A. 6. 9. becauſe the Statute expreſly gives a Recovery by ſuch Writ, % he Stau. 
aud ſueh Proceſs lies in it by the Common Law. It ſeems 0 be holden „ 


in the h Na- B, d H. 6. That it lies on all Indictments on Statures-; 3 i. 6 9 ph 


4.1 ih. 


falling; and it is there laid down as 4 general Rule, That it lies not on Cont Fitz] - 


an Indictment any more than in an Action on a Statute, unleſs it be 217 Bgs 
7. 


ce or impliedly given by ſuch Statute. +» |. un 


As to the ſecond Point, vis. In what Marker Procely of Outlawry Nats Bro. 


is to be awarded in ny 2 1 ſhall obſerre the e Particu- 14% 


lars; 2 W 1 : 


en 115. Fiſt, That ir Ga: to 155 1 0 * That in every * Indice. 55 * ' 1 


ment or Appeal, fot any Crime under the Degtee of Capital, there muſt be Br Proceſs 


three Capiass to the Sheriff of the ſame County wherein the. Proſecution 145. 


I. P. C. 209. Vide Fitz. Exigent, 3, 28,30. Proceſs 226. 8 


is commenced, before the Exigent ſhall be awarded, unleſs it be after * 12 H. 6. 6. 
Judgment; in which Caſe one Capias is ſufficient. And m Quere, If Fits ; Proceſs, 
three Capias's be not ſtill neceſſary in an Appeal of Rape; as they were of nag 
the Common Law, notwithſtanding it be made n Felony by Statute? - Bro, Proceſs, 


Set. 116. Secondly, That it ſeems to beo agreed, That one Capias, ba Kae 
before the Award of the Exigent, hath always been ſufficient in an In- Pl | 
23. 


dictment or Appeal of Death, or High Treaſon ; but that it ſeems P 37 3 
doubrful, whether two Capias's were not required by the Common Law, in * 8 H. 6. 9. 
all Indictments and Appeals of any other Felony. However it is certain, 75 eg HAI 
That they are required in all Indictments of any other Felony; by 25 E. 3.14. 81, EP 
by which it is accorded, That if afier any Man be indicted of Felony, before 22 E. 4. 11. 
the 7 wſtices in their Seſfons, to hear and determine, it (ball be commanatd to the ? te Exigen 
Sheriff, to attach his Body by Weit or by Precept, which is called 4 Capias; ys 
and if the-Sheriff return that the Body is not found, another ſhall be incomtinently Vide 35 H. 6. 
made, returnable at three Weeks- a go wherein it ſhall» be compriſed, that the 3 H. 8 4 
* ſhall cauſe to be ſeiſed his Chattels, and ſafely to keep them till the Day of piu. 
the Writ or Precept returned. And if the 27 return, That the Boah is not 1 Fach of 
found, and the Indictee cometh not, the Exigent ſhall be awarded, and the Chattels 25 TT 
ſhall be ' forfeit, as the Law o the Crown ordaineth. But if he: come and yield Raſt Barr. 
himſelf, or be talen by the eriff, or by other Miniſter," before the Return of the . + : bg . 
ſecond Capizs;" then the Goods and Chattels ſhall be ſaved.” It ſeems to have 26E. 3. 52. 


been the general 4 Opinion, That this Stature extends to Appeals as yp Baigent 


well as Indictments, tho? it mention only the later; bur that it extends 30. 


Error 82. 


general. 8 ; 
Sect. 117. 7. Aral n That after the Sheriff- "EN bd a Ceps, if LL Ld 


not to any aa ne or W r of Death, tho? ir ſpeak of F 1 in Ucagery 17 


he Have not the Body at the Day, the Court will not award an Exigent 3 13 H. 1p 
on the Suggrttion of an Eſcape, | unten the Sheriff wlll return one. . 


— 


pl. 28. 
Exigent 7.27. 


Ji 456. m1 Vide 16 nt ol 13. Fitz. Extent 10, Coro. 173. 'Bro. Proceſs, 148. Exigent, 67. = Vide 
ſupra, Ch. 23. Sect. 59, to 70. 8. P. C. 67. 4. H. P. C. 209, Bitz. Coro. 234. 1 HI. 5. 5. pl 8. Finch 


351. b Fitz. Coro. 184. 234. 22 Aff. pl. 97. Cont. 8 H. „67 1. wk n al. 3 4 8. P. C. 67. 
b ok 1 H. 5.6, pl. 8. 8. P. C. 


70. Let. G. Fitz. Exigent, 25. 30. All. pl. 23. | | | 
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other Caſes; or impliedly, as where a Reco- Firs Procels 
an Action wherein ſuch Proceſs lay before. R And.agree- 3 # lie bos a, ; 
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a H. P. C. a t0. 
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genes 26. - 
Default 10, 


| ; As 
| 4 + 1 
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Pi. 4 

30 H. 6. 2. pl. 

7. "ed, I 

11 » 4+ 72 
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G. 10. 


Lide Pitz. Tadictments, the ſame Capias having the Space of fix Wegks-4t:the ltaſt, or 
Proceſs, 1, 3, longer Time, by the Diſcretion of the faid Juſtices, if the Caſe require it, befare 
34,155, 164. the Return of the ſame ; which Writs ſo returned, the, Faſt ices ſhall, procted in 
— " n the Manner as they had done before the Statute : And if any Exigent be awarded 
47 Ed. 3. 4. or any Outlawry pronounced againſt ſuch Perſons before the Return of the ſaid 
2 2. . Writs, the ſame Exigent, ſo awarded, mith the Outlawry thereof pronounced, ſhall 
Dyer 295 pl. 23 . . 5 
1 be old, xi bolles fo ::.. 46. Lee EO HUME OL OIRIPUL 
30 H. 6. 2. pl. Seck. 121. And it is farther enacted, by 8 H. 6. 10. That upon every 
77 H. £ 72. Indictment or Appeal, by the which 1. Subject dwelling in other Counties than 
pl. 6. where ſuch Indictment or Appeal ſhall be taken, of Treaſon, Felony, and Treſpaſs, 
Before the Juſtices of Peace, or before any other, having Power to take ſuch In. 
 ditments or Appeals, or other Commiſſioners or Juſtices,' in am County, Fran- 
chiſe or Liberty, of England, before any Exigent awarded, preſently after the 
firſt Writ of Capias returned, another Writ of Capias ſhall be awarded; di-. 
redted to the Sheriff of the County whereof he, who is ſo indicted, is or was ſup» 
poſed to be converſant by the ſame Inditment, returnable before the ſame Juſtices, 
before whom he is indicted, or appealed, at a certain Day, containing the Space 
of three Months, from the Date of the ſaid laſt Writ, where the Counties be 
holden from Month to Month ; and where the. Counties be holden from fix Weeks to 
fix Weeks, the Space of four Months, until. the Day of the Return. of the ſaid 
Mrit; by which Writ of ſecond Capias, the Sheriff (ball be commanded to tale 
him which is ſo indicted or appealed, by his Rody, if he can be found within bu 
Bailiwick: And if he caunit be found within his Bailinick, to make, Proclama- 
tion in two Counties before the Return of the ſame Writ, that he which is (a, in- 
dicted or appealed, ſhall, appear before the ſaid Fuſtices, &c. at the Day contained 
in the ſaid Writ, to anſwer, &c. Afier which Writ ſo ſerved and returned, if 
he which is ſo indicted or appealed, come not at the Day of ſuch Writ returned, 
the Exig ent ſhall be awarded; And that every. Exigent and Ontlawry otherwiſe 
awarded, or pronounced, ſhall be holden for none, and void  - , > 
Se. 122. But it is expreſly provided, That the above-recited Statue, 
concerning Proceſs:to.be made before the Hing in his Bench, ſtand in force. Aud 
that this preſent Statute ſhall not extend to IndiFments or Appeals taken within 
the County of Cheſter. And that if am Perſons ſhall be indicted or appealed. ef 
Felony or Treaſon, and at the Time of the ſame Felony or Treaſon ſuppoſed, was 
 Converſant within the County, whereof the Indidment or Appeal makes mention, 


* 4 * 
2 


the like Proceſs le made againſs them as mas uſed before. 


I 
Fr, 15 


081.02 8 03g e e ee ee 2 4 ge 
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Chap 27. ＋ raceſs,: © RE | 
Side 1, And > f „ faccher 1e Why, Rf, 7 6. Nu < babes ; 


25 et is required y. 6. 10, f awarde 2 ck mentt or 
* remoue- 0 the 25 Renehs cle, by tiorati er r 
Wife, ©". 9 tw 


Sell, de Je 40 cle gba become 50 b Er generally -in 
many Books. That every Ouclawey.. lng +; Qmenrt o "pas 4.1. pl. 
Appeal againſt a Perſon living in a Counry different from. char whercin 19 H.s. .. 


th. Court ſus, is erroncous, if no. ſuch Copies, ! with a to the pl.2. 
Sheriff to make Proclamation, as is given by 8 H. 6. were awarded to * _ 67, 


the Sheriff of the County. herein the, Party is ſuppoſed, to. be canver- 1 f. S cg, 
ſanc, before the Award of the Exigent : And chere are ® b Precedents where-,Fi 4 Proceſs, 
in Quelawries in: Appeals, originally: commenced in the King's Beach, have 3 1. 6.1 a. 


* teverſed for want of ſuch a Capias. Vet it ſeems, 7. 75 the other Side :: ps 
ner, 


ay bc quokably argued, That Indictments of Treaſon or Felony, ori- ze pl 2. 3, 


— ommenced in the King's Bench, ate expreſly provided for by the Vide 19 li 
: — 6 H. 6. which requires, That a Copies, haying the Space of 5: 2. p!. 2. 


| Fitz. Error, 
5 | 


ſix Weeks or more, {hall be awarded. to the Sheriff of the County where- 


of the Indictee Mall be named; and this Statute is taken Notice of by Ra. Ent. 51. 


that of 8 H. 6. which expreſly enacts, That it (þajl ſtand in its full Force, ef: e ſupra, 


and therefore cannot well be — to intend either to ſuperſede or re- 5.@ 9 


peal it. Eſpecially, conſidering that it begins with Juſtices of Peace, 2 


makes no-cxpreſs mention of the King's Bench; And it js a 4 r 


Rule, in the Confrugion of Statutes, That where Things of an inferior 
Degree. are firſt mentioned, theſe of a higher Dignity ſhall not be in- 
cluded under ſubſequent general Words. Alſo it appears from the Pre- 
amble of 10 H 6. 6. That neither Indictments nor Appeals, removed in- 
to the King's Bench by Certiorari, were within the Benefit of 8 H. 6. 10. 
before the making of that Statute, which expreſly provides for Indict- 
ments and Appeals ſo removed; and there ſeems at leaſt as good Reaſon, 
that ladictments and Appeals, origically commenced in the King's Bench, 
ſhall not be taken to be within the Benefic of it. To which Tr be ad- 


ded, That jc ſeems to have been admitted in che Tear-Baok of © 31 K. 6. og H.6. ir: 


chat an Appeal, originally eommenced in the King's Bench, 2 E. 
the Equity of 6 H. 6. 1. and that an Outlawry chereon is erroneous, if 
there were no ( unias containing the Space of {ix Weeks, directed to the 
SherifT of the County whereof the Aj ppellee is named, as that Statute re- 2 75 
quires; hy which it ſeems to be ad. That ſuch an Appeal is not 


within the 8 but 6 H. 6. and that The lame is ſtill in force. 8. 5. cen. : 


Seck. 125. It ſeems 0 have been f agreed, That by Force of theſe Letter B. 
Statutes, a  Capias Hall be awarded into a Cougty-Palating, where the _ C. 209, 
Detendanc is named of any Place in ſuch County, in any Indictment or . 6. 2. 
Appeal ; and it ſeems, That ſucli Capias fhall be directed to, and re- 1 6. 17: 


turned by the 2 Chancellor of ſuch County ; and it hath been h (aig, f. a 0g 


That if be will not return it, the Exigent may be awarded as well as if Bro. Cinque- 
the had returned it ; becauſe the Cour cannot compel him to return it, Sed vide U. 
and the Proſecution might be unteaſonably delayed, if the Proceedings 5 7 
were to he Rayed till he ſhould return it. But i Stavpdeforde makes a R.. a. Ente 
Quere, Whether che Court of King! $ _—_ may ot enforce a Recurg of val Sia 
the Write I 6. 11. 


Heck. 126. a 88 ibe ex xprafly named of the ſame County ConeS.P C. | 


wherein he is indicted or 2 = be alſo named under an alias alu ien Pracels, 
of another, it bath been F | „ That there is no need of a0 Capias, 197. 


8 Port, 22, karl 6. 11. pl 8. is. p. 0. . , vide Co. Ca, 252, 253+ 14. + 1. F. 3. Fitz. Froea, 


103. Dyer 214. pl. ** Bro. Proclamation, 5 S. P. C. 68. b. 1 
481 with 


Bro. Ci inque · | 
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1 wich a cad be ee -ev8rdit{ptd 8506 bebaute hs which _ 
z Supra Ch. comes under the alias Micki is Nn way ttaverſable nor material. Alſo 
24. *@. 72. if a Defendant be hamed of B. and late of C. there is > no need of any 
Leit. B. Capias to the Sheriff of the County wherein C. lies, becauſe it appears that 
Fitz. Proceſs, the Defendant'is at preſent converſant at B. But ifa Defehdanribe named 
orten. 00-80 certain Place at preſent, but only late of By and late of Ci and late 
ne.. DO? being all of them in'Countics diſſerenr from that wherein'rhe 
H. P. C. a0. Proſecution is cominenced, a Soy 0 the Sheriff of e every ond of 
thoſe Counties. . x l: en 41 Mienen i | 
beet. 127. Notwithflandiat the words ate expreſs, That any Ourlaw- 
ty pronounced contrary to the Pirections of the Statutes, ſhall be void: 
255 ü. 6.5 9) Vet it ſeems to be agreed,” © That it is nor to de taken to he urtedly void, 
| but only voidable by Writ of Errou r 
5 Dro Utlagury $28 128. As to the third Point, wii 'Whar is particularly — 
8 in the Award of Proceſs of Outlawry againſt the Principal and Acceſſa- 
19H. 6, 2. ry, it is recited by the Statute of Weſtminſter, 1. ig. That it had been uſed 
* 1 or, in ſome Counties to outlaw Perſons being -appealed of Commandment, Force, Aid 
26 or Receipt; within the ſame Time that he which is appealed for the Deed is out- 
Cro. * 179. lawed : And thereapon it is provided, That none be outlawed upon Appeal of Com- 
n Co. 59. b. mandment, Force, Aid or Receipt, unleſs he that is appealed of the Deed be attaint- 
Plow. Com. e. So that one like L aw be nſed therein thro the Realm; nevertheleſs, he that 
n i ſo appeal, ſhall not, by Reaſon of this, intermit or leave off to commente his 
Appeal at the next County againſt them, nd more than againſt their Principals, 
which be appealed of the Deed, but their Exigent ſhall remain, until your as le 


appealed of the Deed be attainted by Oey or otherwiſe. ENTICE Fay 


it In the Conſtruction of this Statute, the following Particulars ſeem | 
W molt remarkable ; * . 


1 <H.P.C Sed. 129. Firſt, Thar i it lag to hs e ed That it | Erbendte as 


=. 210, well to lndictments as to Appeals, not only becauſe the Word t Appeal 


i | 3 5 in the Statute may, in a large Senſe, be taken for any Accuſation in ge- 


Ih 69 Lett. A. neral ; but becauſe Indictments are certainly as much within the Reaſon 
Bb 1 ED of the Starute, as Appeals; and the Common Law, for the 8 Settling 
1 3 44 6 7 whereof this Statute was made, did h not make any DiſtinQtion' in chis 


W 3 1 Reſpe& between Appeals and Indictments. | 
ett 


ö | 12 Seck. 130. Secondly, That it ſeems alſo to be 1 agreed, That ee 

| b. 128.2. ever ſome of the Defendants are expreſly charged as Principals, and others 

j 1 WHEL 5. as Acceſſories, before the Award of the Exigent, the Outlawry thereon 

8 1 7 1j. of thoſe charged as Acceſſories, cannot but be reverſible; becauſe it ap- 
| b. 2. 34+ Pears upon the Record, That the Exigent iſſued contrary to the Direc» 
1 3 4K 1 \; Lions of the Stature. But if ſeveral be outlawed on a Writ of Appeal, 
| | Ra Ent. 48. Which Kk chargeth them all alike, without any Diſtinction, I ſee I not 
 b RAPE how any Advantage-can be taken of the Appellant's not having purſued 

C. 210. the Starure, ſince ir appears nor HEE that he er have charged them all | 


2 Inſt. 183. as Principals. | 


* 5 « Seck. 131. Thirdly, That K is bokleh bork fy! m 1 n Cole, 


Lett. A. 148. and 9 Hale, That if an Appellant take out the Exigenc at the ſame Time 
Lett. A. againſt all the Defendants he muſt when they appear, count againſt 


e. 2 * them all as Prificipals, and {hall be concluded 1 ro count againſt ſome as | 


2. 34. pl. 7. 

44 Aſſ. pl. 16. Bro. Appeal, 7. 79. this Exigent, 44+ Fitz. Eorfiaie, 14. T 138 8 pc. Ne 5. 70. Leer 
A. *2Inft. 183, H. P. C. 210. The Principal Authorities In pe Oh 0 for the Munn of this oe 
ſiem te be 7 H. 4. 27. Dies. Coro. 80. 20 E. 3.7. p .. 


4 VVV ere 


— 


— 


Principals, and others as Acceſſories, becauſe he has taken out ſuch Pro- 
_ cels againſt chem which is erroneous, where all ate nor Principals. But 

granting that an Exigent taken our at the ſame Time againſt all the 
Defendants, appear to have been erroneous, when by the Declaration it 
appears that ſome of the Defendants are accuſed only as Acceſſories, 


and'therefote ought not to have had an Exigent awarded againſt tem. 


till the Principal had been attainted. Vet ſeeing this is only an Error 
in the Proceſs to bring in the Defendant, and all ſuch Errors are ſal- 
ved by an Appearance, as the Law ſeems to be now ſettled, and hath 


been more fully-ſhewn'S:&/ons 107, &c. It ſeems? queſtionable at this Day, = See 40 AM. 
Whether an Appellant may not be at liberty to declare as he pleaſes a- P!-25-w%re ic 


gainſt Defendants appearing on ſuch an Exigentz However it is cer- h, e. 


Perſons appeal» 


tainly ſafeſt, 'Þ and moſt adviſable for an Appellant when he comes to 14 a, Acceſs 
the Exigent to ſhew which of the Defendants he intends to charge as 7%, Me, 
Principals, and which of them as Acceſſories, and to rake out the Exi- as k, 
gent againſt the former only, and a Capias againſt the others. we Hill fre- 
Set. 132. Fourthly, That it ſeems the better © Opinion, That Where 2 


of them are attainte. 


| 1 i „ | ; , as Acceſſories. 
there are mote than one Principal, the Exigent ought not to iſſue till all 3. —— « 


3. 17. b. 18.2. 


. IP > | 7 3 1 35. pl. 47. 
| | VVV | 44 Aſſ pl. 16. 
Bro. Appeal, 7. Exigent, 44. Fitz. Forfeiture, 14. Bro, Appeal 107. 20 E. 3. J. b. <2 Inſt, 183. 
Plowd, Com. 29 a. dubitstur 7 H. 4 36. pl. 5. Bro. Appeal, 22. Contr. Fitz Exigent, 4. | 
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e Arraignment in general. 


IJAving ſhewn in what Manner a Perſon under a Criminal Accuſa- 

tion is to be brought into Court; I ſhall in the next Place endea - 

vour to ſhew in what Manner he is to be arraigned or put upon his Trial; 
and this 1 ſhalt confer,” ooh fo F 


Firſt, As it relates to all Criminals in general. 

Secondly, As it relates to Principal and Acceſſories in particular. 
And firſt, As to the Arraignment of all Criminals in general: Having 
already ſhewn in the Twenty-fifth 4 Chapter, That regularly the Court a g. g. 15. 
will not arraign a Man upon an Indictment while an Appeal for _ 
the ſame Crime is depending againſt him; I ſhall here conſider only 
the following Particulars; D 
_ Firſt, In what Manner a Criminal is to be arraigned. 

Secondly, Whether the Omiſſion of it will be Error. 

Thirdly, Where a Perſon ſhall be arraigned upon ſeveral Appeals or 
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Ter. B &“ Company ſhall neither be eſteemed Principals nor Acceſſories. 4 Alſo ii « 
41 Lett. B. ** 5 


10 E 4g. 14. pl. 8. H. P. C. 215, 216. Fitz. Coro, 99, 309, 433. Dalt. ch 108. Lamb. B. 2. eh. 7. fol. 283. _— 


$ * 


. 4 
* * »*, 
« 


7 H. 4 27 pl. 4. Preſence holden not to be neceſſary foe this Purpoſe. Fitz. Coro. 60. 4 H. 7. 18. pl. 10. H. F. C. 

216. Fitz Coro. 135. S. P. C. 40. Lett. F. 5 N pl. „„ . . C. 216. 2 Inft. 41, 82. * Fitz. | PL 

Coro. 60. S. P. C 40. Lett. D. H. P. C. 216. 4 H. 7. 18. pl. 10. Bro. Coro. 141. Bro. Appeal85. H. dt: 

P. C. 215, 216. Pl. Com. 98. Supta ch. 23. Sect. 76. ch. 2 5. Sect. 66. b Pl. Com. 98. 100. Fitz. Coro. 66. 

Bro. Coro. 141. Bro. Appeal 85. 4 H. 7. 18. pl. 10. 9, Co. 67. b. i B. 1. ch. 31. Sect. 49 te get. 54. La 

* gat this ſeem required in Pl. Com. 98. l Fitz. Coro. 60, H. P. C. 216, 217. 4 H. 7. 18. pl. 10. Salk; 334. 

335. B I. ch. 35. Sect. 7. ch. 38. Sec. 8. m See B. 1. ch. 31. Sect. 46. II. P. C. a 16, 212. Bro. Coro. 

372. Salk. 334. 335. Keilw. 161. a. Fitz. Coro. 60, 314, 350, 433. S. F. C. 40. Lett. D. E. Vide Tel). 216 
47. 2B. 1. ch. 35. Sec. 7. Vide Moore 33. pl. 153. S. P. C. 40. Lett. D. E. B. 1. ch. 38. Sect. 8, 9. Co 

11 H. 4.13. . 30. Vide Moore, 53. pl. 155. E Keilw. 161. a. Rely. gp To þ nods 
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Offender, And e if they any 14H: 7.31. 


eems, That they may be Büniſh. El. 7. 
Ihat they may be puniſh Pot Enz 


N lin 197. 


and therefore where the Procurer of a Felony cannot be puniſhed as an Pal. Ch. 18. 
5 | i Supra, Ch. 


muſt be puniſhed as a Principal. or not at all. And upon this Ground, 2.3, 4. 
it ſeems to be clear, That if a Mans perſuade another to drink a Poiſon- 54 ich 
ous Liquor, My the Notion of a Medicine, who - afterwards drinks it 8. F. Ck 1: 
in his Abſence ;Þ or if A. intending to poiſon B. put Poiſon into a Thing, Lett. D E. 
| ' H. P. Ca. 
Fitz. Coro. F 


livered to B. and C. innocent iy deliver it accordingly in the Abſence of 15% 


4. or if one incite a Madman to kill another, who afterwards kills him 2**;<b 18. 


ro. 92. and 


their Command, Counſel or Advice, but were abſent when the Poiſon Cooper, ar. © 


was infuſed, are Acceſſaries, and not Principals. Alſo if 4. intending pl. 7.8. ſeems 
to poiſon B. deliver a poiſonous Thing to C. to be by him delivered to B. . 


4. C. 44. b. 


and C. knowing it to be poiſoned deliver it to B. in the abſence of 4. Pult. 122. a. 
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2 „ 7 3 | En os VP 1 To MIKE er 
9. | a T3 3 e © ihe a 7 OP HOY 
1 IPs * By force of 3 H. 7. 2. All thoſe who ate Acceſſaries before pl. 43 15 
ic torcidle raking away of a Woman, made Felony by that Statute, P coker 
| | | ur. 122. a. 


anther 1 e ene Or abſent at the Time of the Taking, or Ac- Dalt. ch 108. 
puniſhed 4 N. y walk receiving the Woman ſo taken away, (hall be 9 SRL N 
Funiſhed as ® Principals ; but chis depends on the expreſs Words of the ft b. g. 
2 d not on any Conſtruction from the Reaſon of the Common 9 Co. 51. 

5 | | ; | | C1019 4108 20. ronRelLuto, 
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T hing prohibite | akes all che Procur Cireumſtan- 
o are guilty kn Imp before, upon the Law; 
1 1 ty who 1 bo it by a N © lories before, 2 Fel ony ar he TA bt” 
laſt. 45: 59, Felons, it by s or Acceſſories b ſon or done the Thing in 
OE RIS it Princip n ſuch in a Trea to have ithin the ve- 
B. 5 cb. as. tors 70550 will make them properly be ſaid 455 to come her ate 5 
1 r coed by chem, and conſequent to 8 
Dn * ſuch N Statute. 0 70 he procure 5 by Statute, 0 = ; 
> LO ry. e perdle, ag a made High 3 a Treaſon at 55 | 
287. | | ON Dry ore Or other O Wa principal 1 the Statute. 4 ide 
1 Je Ring alin will mon 8 d gt b y Statute ; we N 
4.5. S 215-2 dN Law, ſhall be adjui aſon, or a Felor s if preſent when i fork 
See). ss. mon Shs e Peti djudged Pr me Manner n 
piles. fe who „ ſhall be adjudged | he ſame NM. herwiſe z as 
Wi PR ok be | oY and Acceſiar leſs the Statute expre he foregoing Section. * 
1 dl, 4% CO Common N i e ſome Op Accel. 
ae prizted IE * H. 7. 2. does, Ne to have been [ not be adjudged 5 ape 
in the ſecond that of 3 © "Np there . by Statute, ſha hed 10 the Receivers ; 
1 | PTY ere of a - 528 in the _ TV Nr, is we: blob Mi 
yo aut aig t the F fter the Fact, 1 Perſons « curers of it 
8. 2. B. 1. Tha ie Felony aft -- becauſe ſuch ibired, as the Procurers « : 
01 2 8 8 2 * eee By hoc r 
19 H. 7. „A Fe W to have done his f ſeems to 7 provide thar ACCCl= 
1 ech be ſaid to 2 Gone : But this fee h expreſsly pro Felons, &c. 
Lett. A. may be 9 ſpect of thoſe ohibited, ſhall be pu ds ir may be ow 
r holden in Reſpe ffence prohibited, which Words. ies aſter the 
* (ories befor ; Acceſſaries 5 d to exclude be ſettled at this 
eee ay nothing of A. ichet intende eit to be ſettled at thi 
287215 b. oved, That they of Effect. | here a Sta fender in 
See B. 1. ch. pyed, have no mauner other Caſes, w eiver of the Offen n 
21. Fact, or hav: hele, and all orl involves the Receiver Treaſon or Fe- 
: Thar int wt Felony, it inv me Manner as in the con; 
; 8 Treaſon o imſelf. in the ſs Proviſion | ; hall 
Offence 8 1 ich himſelf, be an expre gd Felony ſha 
Guile wi leſs there "realon or Fele 1 
the ſame Gu unlels there b ew Treaſon n Law 
itz. Coro. = at 8 yo agreed, 5 1 or Felony 410 have th lame - 
Fitz. y For INTC he Wit 2 — not a | N ies 
8. 61 uction uld it ories. 
he K. be. 8 ſame eee Purpoſes, NY = Principals _ can- 
„ 1] other! Intents ho ate to be eſte ceivers of the Offer Accel- 
HAT: b. in ap N ; to the Gbject by have done the 2 perly enough 
A it? And as to the! erly ſaid to hay hat they may rime ſuch 
300er 18. in it! eby be ſo properly nſwered, That ; and what Crime 1 
* Vide S.P.C. nor ther ir may be a ilt of the Offender ; eaſonably deter 
44. Lett. C. not before, it in the Guilt o to, is molt reaſonably d ko 
34. Le ſaries kets in t to, i * And as t 
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T /ide ſopri, may Ds inen s Which tr Ginn Thar Expreſſio 5 
8 Vide ls thoſe Thing ſt uction, 5 
Bro. Treaſon, ſeems a very r | 
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S.P.C. 3. nibil operatur. 
Lett A. 


| | 3 See B. 
85. 3 Inſt. 45, 61, 72, 73. 
IF Lamb. B er | Sect, " 
0. 215. Dalif. 22. pl. 3. C. 168. Lett. D. 11 P. WH, 
pl. 2 ; & - ch. 18. Sect. 12. 8 P. C. | | 
. upia, , 
1. ch. 40. 9-4: hs 
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Chap. 29. Principal an 4 Acctſary. . .. 
Sec. 15. As to the fifth Particular, wis. Whether the Offence of che 
Receſſaty can ever riſe higher than that gf the Principal: 1 cake it co be * ; laſt. a0, 
an uneontroyerted 2 Rule, That it never ſhall; it ſremins incongruous 139: 
d abfard that he who is puniſhed only 'as 4 partaker ke Se Es 
and abfard that 90 1s pununcd only as 4 Pattaker of the Guilt of Bro. Coro. 
anothet, ſhou'd de adjudged guilty of a higher Crime than the Other. 11. 


- 
f 


Aud therefore it ſeems clear, Þ That if a Wife or Servant caulz a Stran- A 


ger to murder the Husband or M alter, and are abſent when the Murder fat Ka. 4a. 


is committed, they cannot be ſaid to be Acceſſarics to Petit Treafon, but 3 Iaſt. 20. 


ro Murder only, becauſe the Offence of the Principal is but Murder. But P. L 16. PL 
if ſuch Wife or Servant had been © preſetir when the Murder was commit- Dyer, 254, 


red, they would have been guilty of Petit Treaſon, and the Stranger of bl 103, 332, 


I. 25. 128. 


Murder; becauſe in Reſpect of ſuch d Preſence they would have.. been 944 8 
Principals in killing, as hath been more fully ſhewn B. 1, in the Chapter II. P C. 24, 
2 ⁵ ⁵¼òLVM nt OT OI Trag ah 
16. As to the ſecond Point, viz. In what Caſes a Man ſhall be ad- 5l. 8. 
jucged an Acceſlary before: Ir ſeems to be © agreed, That thoſe who hy 910. Cue. 


19 


Hire, Command, Counſel or Conſpiracy ; and it ſeems to be generally 37 poAllag.. 


f holden, That thoſe who by ſhewing an expreſs Liking, Approbation whereef this 
or Aſſent to another's felonious Deſign of committing a Felony, abet and % #* Broo 
encourage him to commit it, but are fo far 8 abſent when he actually n fins 
commits it, that he could not be encouraged by the Hopes of any im- ie 
mediate Help or Aſſiſtance from them, are all of them Acceſfarics before 8 
the Fact, both to the Felony intended, and to all other Felonies which which 4 as: 
ſhall happen in and by the Execution of it, if they do not h expreſsly re- Agne 
| 1 ng SR Obey .- of the ſame 
tract and countermand their Encouragetnenc, before it is actually commit- co... 
Seck. 17, But ir doth not ſeem neceſſary in any Indictment or Appeal 1 r Wer 


againſt a Man as Acceſſary beſore the Fact, to ſet forth the Special Man- Dy. 128, pl. 


mer by which he aberred It, but only to charge him j generally, Duod 51- 254. * 
Felonice, &cC. abettavit, incitavit & procuravit, &c. Alſo the like general 05 n 


Way of letting forth the Aid given oa Felon, ſeems ro be ſufficient both CORE; 19. 
4 f | uh 3 122 4 r 4 . - AE, 
as to thoſe who ate * Principals,by being preſent when the Felony is com- It ©. „ 


mitted, and allo as to thoſe who are T- AcceBfarics after... ©. ans. 
Seck. 18. It cannot be doubred, But that if a Man adviſe a Woman to Palil. 16. pl. 


kill her Child as ſoon as it ſhall be born, and ſhe kill it in purſuance of + Vide ſupra 


ſuch Advice, he is an k Acceſſary to the Murder, tho? at the Time of che 8 3 
© 2 Int. 192, 


Advice, the ! Child not being born, no Murder cou'd be committed of it; Dil. Ch. 108. 


for the Influence of the iclonious Advice continuing till the Child was Limb. B. 2. 
born, makes the Adviſer as much a Felon as if he had given his Advice ch. 7. 
alter the Birth. Alſo it ſeem u agreed, That if | command another to f. ©: * 
beat a Man, and he beat him in luch a Manner that he dies thereof, I Crompt. 41. 


am an Acceſſary before to the Felony ; n becauſe it happened in the Exe. f f. 7, 8: . 


cution of a Command, which naturally tended to endanger the Life of F. 1,6. 182. 


the other. And 94 fortiori therefore it follows, That if a Man com- Dalt. ch. 108. 
mands another to rob a Man, and he in robbing him kill him; or to burn Lemb 8: >. 

he Houſe 'he by burnine i PIE ch. 7, f. 286. 

ine Houle of J. S. and he by burning it, burn alſo the Houle of J. N. the H. P. C. 217. 

Commander is as much an Acceſſary to the ſubſequent Felony, as to that 1. Com. 275. 

which was directly commanded. Alſo it is ſaid, 5 That if | command 88. 

gag | *. Wei e e r auen 

5 | | : | | | | we 7 - Hh 1 41. Pl. 7. - 

5 Vide ſupra, Sec. 7,8. S. P. C. 40. Lett. D E. &c. Bro. Appeal. 19. Bro. Coro. 188. „ 3 Toft. 51. 


Crompt 42. pl. 16. IH. P. C. 217, 218. Lamb. B. 2 ch. J. f. 289: Det. ch. 108. Pl. Com. 475, a. 476 b. 


: Coke's Ent. 56, pl. 5. 57. pl. 6. Ra. Ent. 51. pl. 6. Fitz, Coro. 433. ſeems ſomewhat comtrary, * 4 CO: 47. 


Cok, Ent, 57. pl. 6. + Cok. Ent 56. pl. 5. Ra. Ent. 48. pl. 4. 52. pl. 15. Dyer 156. 3 Joſt. 31. Dalt. 


| ch. 108. Lamb B. 2. ch. 7. f. 266. Crompe. 41. pl. 2. See B. 1. ch. 31. Scct 16, 17. H. P. C. 417. 
PI, Com. 475. b. Lamb. B. 2. ch. 7. fol. 386. Pl. Com, 475. u 8. P. C. 4 Lett. D. Fitz. Coro. 314+ Vide 
Pl. Com. 475. b. Dalt. ch. 108. Cromp. 43. pl. 35. ® Pl. Com 475. b. *Pl. Com 475 2. b. Dalc. ch. 108- 
Lamb. B. 2. ch. 7. f 266. Crompr, 42. pl. 34, 35; ps $ 
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316 f the Arraignment of the Book II. 

a Man to rob another, and he kill him in the Attempt, but do not ob 
him, 1 am guilty of the Murder, beczule it was the direct and immediate 
Fffect of an Act done in Execution of my Command to commit a Felony. 
But if I perſuade A. to poiſen, B. and A. accordingly give Poiſon to 
PI. Com. B. who eats Part of it, and gives the reſt to C. who is killed. by it, I am 


Huron ch. guilty of a great Miſdemeandt only in e eee Mare 
106. ty to his Murder, becauſe it was not the direct and immediate Effect of 
OE the Act. done in purſuance of my Command, but happened accidentally 
238 thro' the Act of B. to which I being no way Privy, cannot be made Ac. 


. Crompt. 42. ceſſory by Reaſon of it. Vet in this Caſe 4. is certainly guilty of the 
1 Murder of C. as hath been more fully ſhewn, Book 1. Chap. 31. Sed. 42, 


* Plow.Com. 35.3. 19. It ſeems to be holden generally in ſome * Books, That where- 
oo 3), ever a Felony enſues, and follows upon any unlawful Act commanded 
Dalt. ch 108. by another, and executed in the ſame Manner as it was commanded, the 
78 6. Commander is an Acceſlary to the Felony. But this ® ſcems to be too 
' 4 4 6 large a Rule, and liable to great Difficulties, unleſs limited by ſome Di- 
. F Et”; * A 233 . "I 
Fitz Coro. ſtinctions; but finding little in the Books concerning this Matter, I ſhall 
31+ cb. 168. leave it to be farther ee e 4. 1-36-15 6 
Moore 33. pl. Sec. 20. It ſeems to be © agreed, Thar if the Felony committed be 
155 the lame in Subſtance with that which was intended, and variant only in 
e! ſome Circumſtance, as in Reſpect of the Time or Place, at which, or 
Ii. Pp. C. 217. the Mean whereby it was effected, the Abettor of the Intent is altoge- 
Limb. B'2. ther as much an Acceſſary as if there had been no Variance at all be. 
"Ih: 1. Tween it and the Execution of it; as where a Man adviſes another to 
Crompt. Kill ſuch a one in the Night, and he kills him in the Day, or to kill 
42. Pi 14+ him in. the Fields, and he kills him-in the Town, or to poiſon him, 
er ere Gl. ET | 
Seck. 21. But if a Man command, another to commit a Felony on a a2 
a He P. C. particular Perſon or Thing, and he do it on d another; as to kill 4. and 
27% be kill B. or to burn the Houſe of A. and he burn the Houle of B. or 
83 to ſteal an Ox, and he ſteal an Horſe; or to ſteal ſuch an Horſe, and he 
Lemb. B. 2 ſteal another; or to commit a Felony of one kind, and he commit an- 
905 + 287: other © of a quite different Nature ; as to rob J. S. of his Plate as he is 
MI going to Marker, and he break open his Houſe in the Night, and there 
PI Com. ſteal the Plate; it is ſaid, That the Commander is not an Acceſſary, 
475. becauſe the Act done varies in Subſtance from that which was com- 


3 Laſt. 51. 5 
Dan. ch. 108 manded. 


Langer, 8 Sect. 22. But it is obſervable, That f Plomden, in his Report of 
285, 286, Saunders's Caſe, which ſeems to be the chief Foundation of what is ſaid 
Crompr. 42. by others concerning theſe Points, in putting the Cale of a Command to 


gy 3 burn the Houſe of 4. which ſhall. not make the Commander an Acceſſa- 
475. b. Ty to the burning the Houſe of B. unleſs it were cauſed by burning that of 


Bat this Caſe A, ſtates it in this 8 Manner, F command a Man to burn the Houſe 
ers Na ſuch an one, which he well knows, and he burn the Hlouſe of another, there 1 
either by Lam- ſhall net be. Acceſſary, becauſe it is another diſtin® Thing, to which 1 did not 
e Dalton give Aſſent, &. By which it ſeems to be implicd, Thar it is a necet- 
See Lamb. B. lary Ingredient in ſuch a Caſe ro make B. no Acceſſary, that he knew 
2. ch. 3. fol the Houſe which he was commanded to burn; for if he did not know it, 
ww 1 but miſtook another for it, and intending only to burn the Houſe which 
Crompr. 42. he Was commanded to burn, happen by ſuch Miſtake to burn the other, 

pl. 36. it may probably be argued, That the Commander ought to be eſteemed 
an Accellory ro ſuch Burning, becaule it was the direct and immediate 


1 Effect 
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Chap. 29. Principal and Aaceſſur. 317) 
 . Effet of an Act wholly influenced by his Command, and ifltended to Hp 
=” X 
Slͤeck. 23. It ſeems to he generally agreed, 3 That he who barely, *Lemb, B "i 
conceals. a Felony, which he knows to be intended, is guilty only of a 2 8.f. 289. - 
Miſpriſion d of Felony, and ſhall not be adjudged an Acceſſary, % 8. pl. 


Seck. 24. It ſeems to be certain, That no one can be any © way pu- S. P. C. 37. 
Us Letter C. 


* 


-. 


niſhed as an Acceſſary ro Homicide per infortunium, or ſe defendends, becauſe HER 

they are not Felonies; from whence it follows, That if he who is indicted 2g. © 

or appealed, as a Principal in Murder, be found guilty of ſuch Homicide 3 Inſt. 139, 
only, thoſe who are only charged as his Acceſſaries before or after, ſhall 108. ,,.. 10 
be diſcharged. d And fo alſo ſhall thoſe who are charged only as Acceſ- 8wrbi i 5 
ſaries before, where the Principal is found guily of Manſlaughter ; be- e Were _ | 
cauſe that neceſſarily ſuppoſes the Fact to have happeneg on a ſudden ; gmt | 
. for if it had been done upon Premeditation, it. wou'd have been Murder. See B. 1. ch: 1 
And Quere, If they who are charged as Acceſſaries © after, ſhould not alſo . PE [ 
be diſcharged at Commom Law where the Principal was found guilty of I 
Manſlaughter, and admitted to the Benefit of his Clergy, becauſe in ſuch Caſe Bro. Coro. 33 -l | 

it could not appear by any Judgment that there was a Principal; but the 1, ac. pl. 4. 


Law in this Reſpect ſeems to be altered by x Aunæ g. ſer forth more at large 11 H. 4. 93. 

in the following Part of this Chapter, which makes a Conviction equivalent 2 
„ / ( OST NE 43. 
Seck. 25. Before the Statute of 11 & 12 V. z. Acceſſaries to Piracy Bro. Forfei- 9 


were not within the Purview of 28 H. 8. by which Piracy is triable ac- 4e. 1. 

| : | | | | TT 2 4 Co. 435, 1 
cording to the Courſe of the Common Law ; but for this I ſhall refer j ; 1 
the Reader to B. 1. Ch. d oo wg ig” e 5 C. 217, | 1 
As to the third Point, vis. In what Caſes a Man ſhall be adjudged an pl Ss; _. 
Acceſſary after : I ſhall endeavour to ſhew, © Cro. El. 546. = 
R ds ws 5 * | 
N 1 TY 3 1 635 SZ 2 . Crompt. 43. | 1 HY 
r. What Kind of Receipt of a Felon will make the Receiver ſuch an pi. gy * | | 
JJ Goon e,, ß 
2. Whether it be neceſſary that ſuch Receiver know of the Fe- 30. 8 lll 
Wk oo i oo 1 
3. Where the Receivers of a Felon ſhall be excuſed in Reſpect of the Som 44. pfl. = [| 
Relation they bear to him. gs} © ._  . _ 


4. How far the Felony muſt be complete at the Time of the Receipt, Moore 461, 
to make the Receiver an Acceilary, V 8 
e e N 5 . 5 „ 
Seck. 26. As to the firſt Particular, viz. What kind of Receipt of a 
Felon will make the Receiver an Acceſſary after the Fact: It ſeems agreed, _ 
That generally any Aſſiſtance whatſoever given to one known to be a oo bad. 203. 
Felon, in order co hinder his being apprehended- or tried, or ſuffering Letter F. 
the Puniſhment to which he is condemned, is a ſufficient Receipt for Polt. ch. 1. 
this Purpoſe; as where one aſſiſts him with a 8 Horſe to ride away with, h . 2: 
or with Money or Victuals to ſupport him in his Eſcape; or where one 3 
harbours and k conceals in his Houſe a Felon under Purſuit by Reaſon H. T. G. 218. 
whereof the Purſuers cannot find him; and much more, where one har- ES 


— 


bours in his Houſe and openly i protects ſuch a Felon, by Reaſon whereof p. 3, 
the Purſuers'dare not take hjiiium. mien. 
5 7 N 7, =p | | | ; Ms | Crompt. 43. 
u Dalt. ch. 108. Fitz. Coro. 427. Lamb. B. 2. ch. 7. f. 291. S. P. C. 43. 1 C. Crommt. IS FX | 
26 AT. pl. 47, Adjudged Bro, Coro, 130, Fitz, Coro. 199. . 4%Þ 
EIT | _ 
4 | | — 


Supre ch. Sec. 2). Allo 1 take it to be ſettled at this Day, That whoever + 
* *. 7, reſcues a felon from an Arreſt from the Felony, or voluntarily b ſuffer 
Fitz. Coro. him to eſcape, is an Acceſſary to the Felony : © Alfo ſome have fad. 
ont. Fitz. of a Felon; but. for thele” Matters I mall refer tire Keager to the former 
C055 4s Patt of this Bock, Wherein they are mibre fully Handle. 
S.P.C:43- Seck. 28. Ir ſeems to be holden both 10 1 Brick and e Stuwndforde, 
Dale. ch. 108. That the bate receiving into one's Houfe a Perſon known to be a Felon, 

III. 7. 6. pi. js ſufficient without any farther Circumſtances to make a Man an Ac 
Bus Co. cefſary to the Felony : Aud this ſeems to pe favoured by the Tear-Broks | 
e 1320. off 25 E. 3. and 8 . H. 6. Alſo it ſeems to be holden both by h Staund. 
* Supra. ch. + and i Dalton, That not only ſuch a Receipt of ſuch a Felon into 

2 6. one's Houſe, Ty any other Fayour or Bid n og e Bo 

< Supra, SeQ. by relieving him with Money, Meat or Drink, is ſufficient for this Pur- ' 
9 7 5 be. Bur it is obſervable, That. the Cal in the Book of " Aſſes, 
« Bro. Eſcape Whereon Dalton ſeems chiefly to ground his Opinion, and which is more 
. get accurate than any other Tear-Book I meet with on this Subject, is of one 

Lett. +” who was indicted for * received 4 Foote 71 for 437 75 ane by Reaſon 

f25 E. 3. 39. of him dared to take him: Whereupon it is faid by Shara, If one receive a 

e Pitz. te in Favour and Aid of the Felony, I hold fuch 4 one an Acceſſary to the Fe. 

Coro. 126. lony. Allo it is farther obſervable, That the 7ear-Biok of 9 m H. 4. on 

« 7 H. 6. 42. which the above-mentioned Opinion of Brook ſeems to be grounded, ſeems 

75 4524 Bro. to prey uy 4 rey 8 of r en e beers to Oy ſuch, 

* __  -Jaditm. 4 is indictable, but not that he is indictable for Felony ; and tlie chief Pur- 
N port of the Caſe is to ſhew, That one who having a Felon in his Houſe, 
$.P.C. 4r. voluntarily ſuffers him to go at Large, is not guilty of a felonious E- 

Letr.E. cape, unleſs he had arreſted him. To which may be added, That en 

; * ch. Lambard doth not ſay generally, That all thoſe who receive a Felon, 

See alſi Crom. knowing him to be ſuch, are Acceſſaries after ; but all thoſe who feloni- 
WTR oully, ang. pi 0 + Ming, 2 7 * 25 And v7 3 

oke, in li Second Inſtitute, deſcribes ſuch Acceſſaries, as thoſe who 


bw . 


— 4 


1 ©. 


Citrate, knowing a Felony receive the Felon, and not only conccal. his Offence, 
Fu Co but favor and aid him, that he be not known. And in his P Third In- 
295. ſtitute he ſaith, If one receive a Thief, and aid and maintain him in his 
"9 .4-1-pl. Felony, he is an Acceſſary; by which Expreſſions it ſeems to be implied, 
3:3-idgedFic, That there ought to be ſome other Circumſtance beſides that of the bare 


Coro, 76. uffering of a Perſon known to be a Felon to be in one's Houle, to make 


5 Seſt. 29. However it ſeems to be 1 agreed, That no one ſhall be ad- 
Lamb B. 2. 8 an Acceſſary to a Felony for receiving into his Houſe a Perſon un- 
8 der Bail for ſuch Crime, or for relieving with Money or Victuals a Perſon 
» Page 134. ſo bailed, or in Priſon; and the Reaſon given by r Dalton is, becauſe the 
2 1 p. C. Felony cannot be coficealed, nor the Trial hindred by it. And if this be 
Dalton ch. à ſufficient Reafon, Why may not any other Receipt or Relief of a Felon, 
tos. wheteby-che'Felotiy is not concealed, nor the Trial, .&c. hindred, come 
cli under the like Rule? As it ſeems f agreed Thar the ſending a Letter to 
Baltic. ios. procure the Deliverance of a Felon, or the inſttücting him to t read, in 
| 3 order to entitle him to the Benefit of the Clergy, ſhall do; and even the 
Lamb, B: . * adviſing his Friends to perſuade Witneſſes not to come againſt him at 
ol. 209. are wes ISAS INST ; TOS, | 775 


| ES — 26 Aſl. pl. 47. Bro. Coro. 103. Fitz. Coro. 195. S. P. C. gr. Lett. E. H. P. C. 219. 


2 Inſt. 139. Lamb. B. 2. ch. 7. fol. 289, 219. 3 Inſt. 139. HI. P. C. 219. j lnſt. 139. 
C. 419. | | g FR. 
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Advice. And yet the two laſt of 
h criminal; and tho! th 


of a very high 


Goods, known to have been ſtolen, nor 
again, from one that had ſtolen them, © 
him, nor the taking of any other © 
make a, Man an Acceſſary to the Felony 
Thief. But now it is enacted by 


Chapter. 
Sect. 31. 


lony. 
Sect, 33 


7 H. 6. 42. b. 


H. P. C. 218. 


8 3 


Chap. 29. Principal and 
his Trial; and alſo the * labouring*of Witneſſes in purſuance of ſuch *3 
theſe Practices are certainly: very high- 
hey do not tend totally to prevent the Trial. 
yet ate che moſt likely Means to make it fruitleſs nd 
ir ſeems ko be agreed, That the ſuffering'a Felon to 
arreſting him, e or the bare 'Concealment of a Felony, tho they are Crimes 219. 
ery high Nature, do not make a Man an Acceſſar y. + Supra, 8 
Seck, 30. Alſo I rake it ro have been generally agreed, before the 171.9927, 
Statute of 3 &. 4. W. & M. 9. That neither t | 
the taking of one's on Goods 
on. an Agreement not to proſecute 
Reward on ſuch an Agreement, did 
, unleſs he alſo had received 
. that Statute, 7hat if any Perſon-or Per. 
ſons ſhall buy or receive any Goods or Chattel that ſhall be feloniouſly 
From any other Perſon, knowing the ſame to be ftolen, he or 
and deemed an Acceſſary, or Acteſſaries, to ſuch" Felony, 


G. Crompt. 43. pl. 28, 31, 32, 
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Inſt. 139. 


to "eſcape withour HN c. 


Bau pra, Seck. 
eral reed, Moore 8. pl: 
e receiving of d other Mens 29. 
© Supra, | Se&. 
to. and 27. 
B. 1. ch. 59. 
Aleyn. 57. 
42 SLE, ON: 
Cro. El. 888, 
taken or flolen 2.4.5 . 
2 | „ Lamb. B. 2. 
they ball be talen ch. 7. f. . 
after the Fact, and ſhall z 
to the Felony, after the , 
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Dalt. ch. 108, 
Moore 8. pl. 
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320 Of the Arraignment of the Book II. 
Sc.. 34. As to the third Partichlar, vis. Where the Receivers of a 

cis Felon ſhall be excuſed in Reſpect of the Relation they bear to him: It 
2 Wes ® 2 ſeems agreed, a That the Law hath ſuch a =. 0h to that Duty, Love, and 
Bra. B. 3. Tenderneſs, which a Wife owes to her Husband, as not to make her an 
r Acceſſary to Felony by any Receipt whatſoever given to her Husband; 
108. yet if ſhe be any way guilty of b procuring her Husband to commit it, 
H. f. C. 219. it ſeems to make her an Acceſſaty before the Fact in the ſame, Manner 
N ere as if ſhe had been Sole. Alſo it ſeems agreed, That no other Re- 
S. P. C. 26. lation beſides that of a Wife to her Husband, will exempt the Receiver 
SB. 1.Ch-1. of a Felon from _ an © Acceſſaty to the Felony ; from whence it fol- 
Brin Lib. lows, That if a Maſter receive a Servant, or a Servant a Maſter, or a 
3.c4. 32. Brother a Brother, or even a Husband a Wife: they are Acceſſaries in the 
Din 9, eg ſame Manner as if they had been mere Strangers to one another. 
SeeB.1.ch.i, Sect. 35. As to the fourth Particular, vis, How far the Felony muſt 
Seck 11,12. be complete at the Time of the Receipt, to make the Receiver an” Ac» 
3 ceſſary: It ſeems to be clearly agreed, 4 That a Man ſhall never be 
©Dzle. ch. conſtrued an Acceſſary to a Felony, in Reſpect of the Receipt of an Of- 
Compt. 4a. fender, who at the Time of the Receipt was not a Felon, but afterwards 
Seck 12. becomes ſuch by Matter ſubſequent ; as where one receives another 
HH. P. C. 219. who has wounded a Perſon dangerouſly, that happens to die after ſuch 
BN 25. Receipt ; for tho the Offender be for ſpecial Reaſons adjudged ro ſome 
© 21 H. 7.34. Purpoſes guilty of Homicide ab initio, yet he ſhall not be ſo eſteemed in 
pl. 34. ( Reſpect of any others but himſelf ; for Fictions of Law ſhall never be 


See Bro, Coro. 


62. carried farther than the Reaſons which introduce them -neceſlarily re- 
H. P. C. 219. quire. | | | | Rs e . 
pl. 15. 


D. it ch. 108. Having thus ſhewn who are to be eſteemed Principals, and who Ac- 
8 . ceſſaries; I.am now to ſhew in what Manner they are to be arraigned, 
e Supra ch. and ſhall endeavour to ſhew, . | 
. 18. en 13 | ETD : 3 oe 
ch. 19 8. 2. 1. How far it is neceſſary that the Principal be actually attainted or 
| convicted before the Acceſſary qhall be proceeded againſ. 
2. Whether the Acceſſary ſhall in any Caſe be arraigned or tried be- 
fore any Principal hath appeard . 1 5 
3. Whether a Perſon charged as Acceſſary to more than one, may 
be tried before all the Principals have appeared. l. „ 
4. Whether the Principal and Acceſſary may be both tried by the 
ſame Inqueſt, and in what Manner they have are to be tried. _ _ 
5. In what Manner the Acceſſary ſhall be tried, where his Offence 
ariles in a different County from that of che Principal. „ 


vide o Ar Sec. 36. As to the firſt Point, viz. How far it is neceſſary that the 
pl. J. Principal be actually attainted f or convicted before the Acceſſary ſhall 


11. . be proceeded againſt: It ſeems clear, That whatſoever the Nature of the 


che Notes tothe Felony be, if the Principal he in ſuch Manner 8 acquitted of it, h whether 
fourth of theſe at the Suit of the King, or of the Party, that he may plead ſuch Ac- 


1 Heer Alf. quittal in i Bar of any ſubſequent Proſecution for the ſame Felony, the 


EIA Acceſſary ſhall not be arraigned, but ſhall be diſcharged, according to the 
OnIpiracy,4. , k _ , | | | 
H F. 8 14: Rule, Ubi factum * nullum, ibi fortia nulla. | += 
Lett. F. 48, Lett. A. Supra, ch. 23. Sect. 140. Fitz. Coro. 222. 33 H. 6. 1. pl. 6. 29 Al pl. 59. Rs. 
Ent. 57. pl.6. Raym. 477. Fitz. Office de Court, 23. b Fitz. Coro, 277. © Vide ſupra. ch. 23. Sect. 149. 
* 4 Co. 43. b. S. P. C. 47. Lett. F. To | Fees ry ONS 


. . 


F 5 1 Ea 8 "In | \ | 8 83 5 » | f 5 3 | | 3 8 th . | | : | 5 | 

42 Chap. 29. Principal and ; Acceſſary. Wh. 
S 37. How far the Accelſary ſhall be n Prin- 

ee e ee of Manllaughter, Ge. hach been already he 


Self. 38. It is certain that the Exigent ſhall not be awarded „ 
gainſt the Acceſſary before the Principal is atcainced, as hath been more 
lly hewn, Ch. 27. Sees 128, G ß OTE ob i Lb» 
Sec. 39 lt ſeems alſo to be clear, That where the Law 
Attainder or Conviction of the Principal before the Acceſſary ſhall be 
convicted, it requires that ſuch Attainder and Conviction of the Principal - 
be on the * ſame Suit, and for the ſame Crime, of which che Acceſfary is to -B. App. . 
be convicted; for it is agreed, That an Attainder of the Principal at the Suit „„ 
of the b King no way helps the Proceedings againſt the Aeceſſaty ac the p,* 0 Ag 


GIO ET abs wit? ; 2a | . | Plowd. g8, b. 
Suit of the Party, and fc e,converſo: Alſo it ſeems to be agreed, That the 99. . 


requirgs the 


Attainder of the Principal of one Felony is no way © material as to the I F. Ca 
| 9 ; 5 8 | | Q F 2 7 | 2 . 8 P. C. 47. : ; 
Proceedings againſt. the Acceſſary for another. n 


Set attainted, tho' errone- Bro. Coro. 19. 
ouſly, of the ſame Felony with which the Acceſſary is charged, it ſeems 2,7: +. 
d agrefd, I hat (ch Attainder, while it ſtands unte verſed, is as fuffici- 
ent for this Purpoſe as it would have been if there had been no Ertot in it. 
Yet it ſeems © certain, That if the Principal be attainted. and then the 
ceſſary, the Reverſal of the Attainder of the Principal, ipſo facto reverſes the 22 AT pl. 40. 
Attainder of the Acceſſary; and that the Heir may have an Aſſiſe of Mortdan- 4 itz. Coro. 
ceſter againſt the Lord of the Fee, having entred into the Lands of ſuch an 2 K. 3. 21, b. 
Acceſſary, as having eſcheated to him by Reaſon of the Artainder, 222 
Sed. 41. It ſeems to have been in a great Meaſure ſettled f before the 1778 . 
Statute of 1 Anne g. notwithſtanding the great Variety of Opinions in loft. 184. 
the O Books concerning this Matter, That where-ever the Attainder of * 9 
the Principal was prevented by bis 8 Death, or h ſtanding Mute, or chal- Bro. Coro. | 


Fetz. go. Bur where the Principal is actually 


c 


o 


lenging i peremptorily above the Number allowed him by Law, or being 164 # 5. 1 


. 
S. P. C. 47. 


Lett. D : \ 
7H. 4. 16.pl 


6 
9 Co. 68. b. 
1 
H.P. 
270... 
Bro. Coro. 
8 15554 56 bot 115866: 4 Re 
; 5 5 - 16. 5 
22 9 2 P Fita e {2 f See the 
T4 19. ro. 86 7 H. 4. 27. pl. 4. Fitz Cöro. 378. Cogſpirscy, 4. 
Reſponder, 35. F. N. B. 118. Lett. F. HP.C. 221. 44 E. 3. 7. pl. 6. 33 H. 6.1, 4. pl. gag 7. 1 9 47 | 
22 Aſſ. pl. 40. 0 H. P. C. 221. 2 Inft. 184 Cont. Fitz Coro. 58 thiris Wade & Nwere S. P. C. 47. Lett. 
C. See the Statuts I 1 Ann 9. But thit is made . Kurs S. P. C. 37. Letter C. Fitz Coro. 51. 4H: 7. 
12 pl. 5, 8. Cro El. 351. 4 Co. 43, b. 44. H. P. C. 221. 3 Inſt. 114, 139% 1H. 741, pl. 3. Cro. 
Ca. 566, 567 Crompron's Juſtice, 43, pl. 26, 44. pl. 42. Raym 477. Fitz. Coro. 145, 176, 197, 2525 
376, 450. Bro. Coro. 18, 70, 71, 83, 84, 101, 131 % 132, 1 138. 18 Alf. pl. 13. 's Aſſ. pl. 25. 
Aſſiſe, pl. s. 7 H. 4. 16. pl. 3. Bro. Clergy, 15. Cont. Fitz. Coro. 58, 53, 270, 466. Cromprton's 
Juſti ce, 42. pl. 26. 16H. 4, 5 pl. 17. Bro. Coro. 157 or 158. Quere 1 H. 7. 12. pl. 10. S. P. C. 47. 
11. 8. A. El. P. C. 121. F. N. B. rig. Lett. F. Cro. El. 341. Eitz. Coro. 53. Fitz. Conſpirscy, i. 
35.6.1. l. 6. Bro. Coro. 8. 4 Co 43, b 44a. 3 Inſt. 139. Cromp. Juſtice, 44. pl. 42. 3 i. 7.14. pl. io. 
7H, 4-16. pl.5. Raym. 477. This is made a Quere, Cron we tees. pl. 26. and S. P. C. 47. G. Cont: 
Fitz. Coro 151, 26. Bro. Coro. 70. 3 _—_ 14. Vide Dyer, 88. pl. 105. ® Cro. Eliz. 541. 4 Co. 
43+ b. 44. . H. P. C. 221. Raym. 477. nt. Fitz Cor, 456. ® 4 Co. 43. b. Dy. 120. pl. 10. 
fliſe pl. 8 41 E. 3.174pl. 21. 3H, 7.1. pl. 3. 9 H.4.8,b.g.a. Bro. Cord. 
Ma | Cont. 4 % Abjuration,, 7. H 4. 16. pl. 5. Bis, Coro. it, 1 1 


Fitz. Coro. 58, 93. 40 
166 or 5, $7407.51 : 300 iopriſe, 58. | 
„„ 6.08 ---: —_ 


admitted k to the Benefit of the Clergy, or ! pardoned, whether before 
or after his Conviction, the Acceſſary ſhould not be arraigned. 
Seck. 42. But it ſeems to have been generally always agreed, m That af- 
ter the Principal is actually attainted, whether after a Conviction by Ver- 
dict, or by n Outlawry, ©. his Death or Pardon, &c. ſubſequent, will 
no way avail e on yl ls inn ie Cow 


2 1 
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$34 8 


Cromton's J. ftiee, 47. pl. 9. 1 Rol. Ab. 777. pl. 10. 
Preamble of 1 Anee, 9; ..1B:0, Appcal, 1 
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90, 135, 135, Phnciare juri pro ſe introdutfo, 


| yr 50. 5 


ach. Acoiſſary ſhall ſuffer the ſame Paniſhmeik, if he or be pu be conv cu. 47 
ſhall ſtand Mute, or peremptorily challenge above the Nuniber pf twenty Pet ſons » 
returned to ſer ve on the Fury," as be ur ſhe ow have *ſufſeved if the Printipat | 
15 = TIT may 71 12 15 TE . 
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bad been attainted. | 


6 $5654 ec. 44. | And it is recited by the , (ame Statute, Phi 24 That'the Buy. 


4 


ers and Receivers | of ſtolen Goods had oftentimes con uche ama) an 4 br taled. 
5e Principal Felons, ſo that they could not be cant. of ſuch princi. 
Pal Felony, and thereby ſuch Buyers and Receivers had eſcupel all” Maney of" Pa- 


and Rettiving of ſuch ſtolen 


i - #iſhment,, which had greatly encouraged .the Buy 
© *. Goods; and thereupon it is enacted,” That it 


+ Tmpyiſonment, altho' the principal Felon be not torkvidted before of The Fed Filojy, 
which ſhall exempt the Offepder from being \puniſhtat as 


+ + pal ſhall be aftermards convitted. ' © : Bris ; 17 BROOD t 59 19016179 


Sec. 45. As to the ſecond: Point, 'wiz? Whether the Acceſſary ſhall 
in any Caſe be arraigned or tried before any Principal hath appeared : 
11, 26, 118.. Notwithſtanding the numerous ® Authorities in tlie Old Books, char an 
* 719 Pl. Acceſſary ſhall not be compelled to anſwer before the Principal hay ap- 
bra. 128 pl. peared and anſwered, I take the contraty Opinion to be in a great Mea- 
11.139, pf. ſure b ſettled at this Day. And yet it ſeems to have been always agreed, 
a 3 * x6 ©. Thar his Plea cannot be tried before ſuch Appearance 'or' Attainder, d 
Fitz. Reſpon- unleſs he. defire it himſelf ; in which Caſe it is agreed That be ny be 


re- 


2 Bro, Corp. 


Coro. 33, 82, | 


> 1 
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216, 350. Sed. 46. As to the third Point, vis. Whether a Perſon charged as 
Fg Acceſſary to more than one Principal, may he tried before'all of theth have 


der. 35, 36- tried without the Principal, according to the Rule that Quiliket pateſt 


44 E. 3. 38, 2 3 Pos hats eter Got: 1 pang erg oY 

Pl. 33 appeared: It ſeems to be holden by Sir © Matthew” Hate, agrecably to 

Fg +43. what ſeems to be the ſtronger f Opinion in Plowden, That if a Man be 
E. z. 42. indicted as Acceſſary to more than one; and one of the Principals appear 


25 . 3: 


Bio. Appez}, Contrary Opinion is certainly ſupported by great 8. Authorities; neither 


R. 3.21. Pl. ceeded to the Trial of an Acceſſary in ſuch a Caſe beſgte all the Princt- 
Bro. M 


ſs anrientlybut charged as an Acceſſary, are neither attainted, nor have appeared ; for. 


that it is nom 
changed: et 


5 ry 


Dalton ch. 108. ſeems to be for the old Opinion. b H. P. C. 222. 9 H. 4. 3. 2. Fitz. Coro. 77. Bro. Appeal 


28. 8. P. C. 46. Lett. D. H. P. C. 222; Bro. Appeal, 28. 9 H. 4 3. 2. Fitz. Coro. 77. S. P. C. 46. 
Letter D. 1 And. 109. 4 Fitz. Coro, 12, 124, 463. Hl. P. C. 222. S. P. C. 46. Letter D. H. P. C. 222. 
fPlowd.Com 98, b. 99. 8 S. P. C. 46. G. See the Books cited to Section 47. 7 H. 4. 36. pl. 5. Var. 8 


Appeal. 22. 7 H. 4. 36, pl. 5. Keil. 107, 2 Plow. Com. 99 b. 7 H. 4. 36. pl. 5. ; 
Io; ob 5 2 | | t 


e al and maß be larful go pro- 
ſecute and puniſh every ſuch Perſon or Per ſons buying or recervijig any ſtolen Goon, 
l.tnowing the ſame to be ſtolen; as for. a Miſdtmetmor, ſo be*puniſbed ty Fine and 


Ale , 168 Fein. 
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it muſt be owned, Fiat it is 4 flrong Gbieckion againlk che trying him 
Nr fl off . The do enn SS. -- 4 

noſe who, do appear, that there 


* 


immediately, as Accefſary tot by the 1 0 


Country may be cad ta the Trouble of attending two Trials where 
one mighr do as well; and the Perſdn tried may be fag teche Hard-. 
ſhip and Hazard of two Trials for his Like, phich is contrary to the ge · 
netal Courſe of the Law, (as ſhall be more fully ſhewn under the Chapter 
concerning the Plea of Auterfoits gcquit,) whereas if the, Trial ſhould be 
deferred till all the Principals be arrainred or Appeat, lie would bet. 


en Principals be attainteq or appeat, he would be tried but « s. P. C. 46. 
once. But if there be ſeveral Principals, and a Perſon be charged as Ac: Lett. G. 
ceſſary to one of them only, it ſeems. cleat;, That it is no Objection a- 
gainſt his being tried as Acceſſary co ſuch, a Principal, chat che others 
have not yet appeared, nor are attainted, &c. 3 wal W N ep 

Seck. 47. As to the fourth Point, viz. Whether the Principal. 


| 99 and bHP. C.222, 
Acceſſary may. be both tried by. the ſame Inqueſt, ant in what Manner fl. bf. 
they are to be ſo tried: It ſeems ® ro be (etrled at tbis Day, That if the 25 E. 3. 9. 


Principal and Acceſſary appear, together, and the Principal plead the gene: pl. 3. 


ral Iſſue, the Acceſſory ſhall be put to plead alſo; and.thar if he likewiſe Fitz. Coro. 
plead the general Iſſue, both may be tried by e one inqueſt; but that the 8. P. C. 4 
plead the general Iſſue, both may be tried by © one Inquelt ;, but chat the 5. P. C. 46. 
Principal muſt be d firſt convicted; and that che Jury ſhall be charged, Lec. . 
that if they find the Principal nor guilty, they ſhall find the Acceſſary not pl. 1. 
guilty. But it ſeems agreed, That if the Principal plead a Plea, in Bar, 532, pl. 15. 
or to the Writ, the Acceſſary ſhall nor © be driven to anſſwer till ſuch 540% 5. 
( . RR iv... OS. SOOT 


f * . a 


Seck. 48. As to the fifth Point, viz. In what Manner the Acceſſary Maiopriſe, 3. 
ſhall be cried, where his Offence. ariſes in a different County from that 1 wes 
of the Principal; It ſeems to have been f agreed antiently, That by 135, pi. 17, 
the Common Law, if a Town extended into more than one County, 145, Pl. 8, 
and a Felony were committed in that Part of it which lay in one County, 4 pl. 
and there were Acceſſaries in that Part of it which lay in another County, Pies” Cares - 
an Appeal might be brought againſt the Acceſſaries as well as the Principals, ** . 
in that County in which the principal Felony was committed; and where 356. 
the Counties were at a Diſtance, it — that it may be probably argued, 8 T.eſpaſs 199. 
Thar an Appeal might be brought in like Manner againſt all in the Coun- 8 3 
ty wherein the principal Felony was committed; becauſe in an Appeal the 25 E. 3. 44 pl. 
Trial may be by a Jury returned from each County. But where one of > PENN 
the Counties can not join with any other in raking an Inqueſt; as that 5 E. ; wy 
of London, &c. it h hath been adjudged, That an Appeal againſt the Ac- 35. 
ceſſary could not be brought in either. Alſo, becauſe there can be no B.. Appenl, | 
1 Joinder of Counties for the finding of an Indictment, it ſcems to have * 11, 


been very k doubtful at the Common Law, where the Offence of the 118. Þ 
Acceflary aroſe in a different County from that of che Principal, whether * . 
it could be indicted at all; becauſe the County in Which it aroſe could 2 R. 3. 217. 


b 3 2 1 


* 


| | | | 3 J. 50. 
In all which Books it ſeems to be holden, That the Acceſſary is not compellable to anjwer till all the Principal N convif, . 
© See the Books cited to Letter b. Cont. Fitz. Coro..10, 77, 82. 9 H. 4. 3.34 7H 4. 36. pl. 5. Dyer 120. pl. 10, 
11. S. P. C. 46. Lett. D. E. F. G. 4 H. P. C. 222. Fitz. Coro. 10. Raft. Entr. 50, b. 51. 52, pl. 18. 54. 
b. 9 Co. 117 Bro. Peremptory, 43. 2 Inſt. 184. S. P. C. 46. Lett. F. f 44 Aſſ. 5k 16. 43 E. 3.17. pl. 21. 
and f. 34.b. Fitz Coro. 93. Bro. Coro. 125. 45 Aſſ. pl. 9. Bro. Appeal, 80. Bat S. P. C 63. Lett. H. this Caſe 
tems to be cited with ſome Doubt, 3 H. 2. 12, pl. 4. Ses B. 1. ch. 31. Sect. 48. and Dyer 38, 39, 40. 7 Cd. 2. b. 
But Fitz. Coro. 93. and Bro, Coro. 12 5 6 and Bro. Appeal, 7. and 45 Aff. pl. 9. S. P. C. 63. Lett. H. ſeems to be 
Ccontrary.. And in 8. P. C. 65. Lett. D. there itian Opinion, Thut in this Caſ. there ſhall be ſeveral Appeals in the ſeveral, 
Counties. But now one Appeal is ſufficient, in the 'Caſe of Murder, by Force of 2 & 3 E. 6. 24. ſet forth mire at large in 
the next Section. See HI. P. C. 188. Sure 44 All pl. 16. 43 E. 3. 19. pl, 21. and f. 34 b. h Dyer 38, 39,40. 
7 Co. 2. b. i Finch of Law, 411. B. ech. 31. Seck. 13: *Kiclw. 67. the Acceſſa in ſuch Caſe is ſaid to be 
ndiftale in the County in which the principal Felony was committed. But in the Year: Boob of 9 E 4. 48. pl.1. Abridged 
Fitz. Coro. 33 and Brook Iadictm. 52 the Acceſſary was indicted in the County in which he was Acceſſary, andthe 
Court wrote to the Juſtices of the County wherein the principal Felony was committed, to certify whether the Principal were 
indiffed before them. And in S. P. C. o. Let. C. this Caſe is holden to be Law. See alſo 3 Inſt. 49, 135. but inS.P.C. 63. 


Lett. H. Jt is ſaid, That there was. no Remedy at Common Law again the Acc:fſary whire his Off: as 1 | t 
County from that ef thewPrincipal. K 1 7 7 ir Offence was in @ differen 


not 
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without which they could not find that of the Acceſſar 77. 
; 85 Seck. 49. But theſe Matters are fully cleared by the Statute of 2 „ 
3832 6. 24. by which it is enscted, Par. 3. 7hat an Appeal of Murder 

. e br fued in the ſame Connty where the Party feloniouſly ſtriken or poiſoned 
| ſhall die, as well againſt the Principals as Acceſſaries, in what/eever County. or 
Place the Acceſſarits ſhall be guilty; and the Fuſtices before. whom any ſuch Ap. 


ee and Manſlanghter c:mmitted and done, ſhall proceed againſt ſuch Acceſſaries 
Is the ſame County where ſuch Appeal ſhall be ſo taken, in like Manner and Form, 
as if th: ſame Offence of e bad been committed in the ſame Count) 
where ſuch Appeal ſhall be ſo taken,' as wel wr ors the Trial by the Furors, 
or twelve Men of ſuch County where ſuch Appeal ſhall be taken upon the Plea of 
er _m %%% ͤ pn RE, 
Sec. 50. And it is farther enacted, Par. 4. That where am Murder or 
| Felony ſhail be hereafter c mmitted and dont in one County, and another Perſon, or 
more, ſhall be Acc:ſſary or A ceſſaries in any Manner of wiſe, to any ſuch Mar der 
or Felony in any other County, that then an Indidtment found or taken againſt 
ſuch Acctſſary or acceſſaries upon the Circumſtances of ſuch Matter before the Ju- 
ftices of the Peace, or other Juſtices or Commiſſioners, to inquire of Felonies in 
the Count) wok? wag Off: nees ef Acc-ſſary or Acceſſaries in any manner of wiſe, 
| ſhall be committed or done, ſhall be as good and fel in the Law, as if the ſaid 
principal Offence had been comm'tted or done in the ſame County where the ſame In- 
diet ment againſt ſuch Acceſſary ſhall be found - And that the Juſtices of Gaol· De · 
livery, of Oyer and Terminer, or tro of them, of or in ſuch County where the 
2 of any ſuch Acceſſary ſhall be hereafter committed and done, upon Suit to 
them made, ſhall write to the Cuſtos Rotulorum, er Keepers of the Records, 
where ſoch pr e be . attainted or convict, to certify them mhether ſuch 
Principal be attainted, convicted, or otherwiſe diſcharged of ſuch principal Felo- 
ny; who upon ſuch writing to them, or any of them, directed, ſhall make ſufficiem 
Certificate in Writing, under their Seal or Seals, to the ſaid Fuſtices, whether 
ſuch Principal be attainted, convicted or otherwiſe diſcharged, or not: And af- 
ter they that ſo ſhall have the Cuſtody of ſuch Records, do certify that ſuch Princi. 
pal is attainted, convicted or otherwiſe diſcharged of ſuch Offence by the Law; 
that then the Juſtices of Gaol. Delivery or of Oyer and Terminer, or other thereto 
authoriſed, ſhall proceed upon every ſuch Acceſſary, in the County where ſuch Ac- 
ceſſary or Acceſſaries became Acceſſary, in ſuch Manner and Form, as if bath the 
ſaid principal Offence and Acceſſary had been committed and done in the ſame Coun- 
iy where the Offence of Acceſſary was, or ſhall be committed or done And that 
every fuch Acceſſary ſball anſwer upon his Arraigument, and receive ſuch Trial, 
Judgment, Order and Execution, and ſuffer ſuch Forfritures, Pains and Penal 
ties, as is wſed in other Caſes of Felony ; any Law or Cuſtom to the contrary be- 
fore uſed in any wiſe not with ſtanding. FIT ro agg 


In the conſtruction of this Statute, the following Points ſeem moſt. 
Remarkable, viz. * = "np ny Te 


«8 Co. 41. Seck. 5r. Firſt, An Indiament againſt an Acceſſary, in purſuance of 
. this Statute, in the County wherein he was Acceſſary, ought expreſsly to 
. Se. recite that the Principal did the Felony in the other County, and not 
1 barely chat be was indicted for it; for that is only an Argument, and no 
= direct Affirmation that he did it. Wy —_—_— 4 
111 | 1 


Sed. 


* 
4 
EF 7 


| peal-ſball be commenced, [ut and taken, within the Tear and Day after ſuc h Mar- 


N [| 
% 


Chap. 29. Principal and Acreſſar. 325 
Sec. 52. Secondly, The Court of King's Bench in Relation to a * laſt. 49, 
Perſon, there indicted, as an Acceſſary in the County wherein rhe ſaid 28 + 
Court happens to fir, to a Felony in another County: And the Lord H. P C. 223. 
b High Steward, in Relation to a Peer to be tried before the Lords on 5 #5 Notes 
an Indictment againſt him as Acceſſary in one County to a Felony in an- an; wah 
other, are within the Purview of the ſaid Sratute; not only becauſe. it * 3 Iaſt. 49. 
is a remedial Law, and made to ſupply a very miſchievous Defe@ of fi ü C .... 
the Common Law, which oftentimes neceſſarily - occafioned a Failer 

of Juſtice, and therefore , ought co have a beneficial Conſtruction: 

Bur alſo becauſe the Court of King's Bench being the © ſupreme e vide ſupn 
Court of Oyer and Terminer, and Gaol-Delivery, may naturally be in- Ch. 3. Seck. 
cluded in the very Words of a Statute which gives ſuch Juſtices any new 
Power; or if it be not thought to be ſtrictly within the Words, it is at 

| leaſt within the Meaning of them, which other wiſe would give a higher 

Privilege to an inferior Court than to a ſuperior: And the like in Effect may 

be faid in the Caſe of the Lord d Steward, who by the Words of his“ ; Iaſt. 136. 
Commiſſion, as well as the Nature of the Thing, ſeems to be a juſtice of N 
0;er and Terminer, and within the very Words of the Statute, or at leaſt 

within the Meaning. To which may be added that thoſe Words in the 

latter Part of the Statute, That then the Fuſtiges of Gaol-Delivery. or of Oyet 

and Terminer, or other there authoriſed, ſhall proceed againſt ſuch Acceſſaries, &c. 

ſcem plainly to imply, That ſuch other ſo authoriſed may alſo ſend 

for a Certificate of the Record relating to the Principal; for nothing can 

be more Natural than to expound one Part of a Statute by another: As 

to the Objection, That the Words of the Statute are, that the ſaid Ju- 

ſtices, or two of them, ſhall write to the Cuſtos Rotulorum, &c. And there- 

fore that the Lord Steward cannot do it, becauſe he is bur one, it may be + 
| © anſwered, That thoſe Words are to be thus conſtrued, That where « , 1g. 136. 
there are two or more ſuch. Juſtices, they muſt write, &c. but not where 


there is bur one. 5 e 
Sect. 53. Thirdly, Not only the Juſtices of the King's Bench, the Pleas 

before whom are properly ſtyled f Placita coram Rege, and not coram 7u- 

ſticiariis, bur any other Juſtices, writing for a Certificate in purſuance of "O00 253, 

the Statute, ought to do it by Writ in the King's Name, and not by a 4 "> ER | 

Precept in their own Names, and under their own Seals; and the H. P. C. 223. 


Reaſon given by Dyer is becauſe it is a Writing from Juſtices to 1 * ll 
ſtices. e „ %;ͤͤ tw net waphtlÞ” = 11 W 
11 75 | _" | ve Ac- 135. ems 10 = | 

Seck. 54. Fourthly, Where ſome of thoſe ſuppoſed to have been Ac- „e * - .a = 


ceſſaries to a Felony in a different County, are proceeded againſt in the [;,, jr 1b. Ja. 

King's Bench, in purſuance of the Statute, if there be a likelihood 4 of rhe Ts 

that others will be in the ſame Manner proceeded againſt in another King s Bench 
a | ; | | | : only to write 

Court, it ſeems moſt adviſeable 8 ro ſend for the Record relating to the 1 the King's 

Principal by a ſpecial Writ formed upon the Matter according to the Ne. 

Words of the Statute, and not by Certiorari, becauſe that would wholly 8 49- 

i remove the, Record from the Court below into the Court of King's Vide ſupra, , 

Bench, which might cauſe a Doubt, whether either the Court below, or 7 27. Seck. 
ee e NA ©: 6 . eee ? . -62 t0 69. and 

that of King's Bench could certify it upon a ſubſequent Writ; for as to Sec. 57 : 87. 

the Court below, it might be objeted, That being no longer a Record 

of that Court, it cannot be certified, by it; and as to the King's Bench, 

it might be bbjected, That the Principal was neither attainted nor convicted 

there: Whereas the Words of the Statute are, That the Fuſtices ſhall write 

to the Keepers of the Records where ſuch Principal ſhall be attainted or convicted. 

But thele Doubts are avoided by i dircRing a ſpecial Writ co the Court 3 Inſt. 45. 
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Of Panding Mute. Book H. 


below, on which a ſpecial Certificate ſhall 'be made in purſuance of the 
. , Statute, and the 41 ſhall ſtill remain below, and e my 
be * from thence on 2 hana Writ. | 
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of panding Mute. 


J Aving 1 in what Maine a Prifoner is to be arraigned, T'am 
in the next Place to examine in what Manner he. is to be dealt 
with afterwards; and to that End ſhall endeavour to ſhew what is to be 
done with him, | 

1. Upon his tandin Mute. 

2. Upon his Confeſſion. 

3. Upon his * 

And fuſt, as to the Priſoner's fanding Mure, I ſhall | conſur, 

1. Where he ſhall be ſaid to ſtand Mute. 

18 __ it ſhall be tried whether he do ſo of Malice, or by the Act 
5 

3. What ſhall be done where one is found to ſtand Mute by the 

Act of God. 

4. Where he who ſtands Mute ſhall be awarded to the ſame Execution 
as if he had not ſtood Mute, and where he ſhall be adjudged to his 

Penance. 

5. What is the Nature of ſuch Peaznce: 

6. What he ſhall forfeir, and to whom. 

Whether the Proſecutor of an Indictment or Appeal of Larceny 
be intitled to a Reſtitution of the Goods ſtolen, upon the Defen- 
dan's ſtanding Mute. 

8. Where one that ſtands Mute ſhall have the Benefit of the 

Cliny. — 

Se. 1. As to the firſt Point, viz. In what Caſes a Man ſhall. be ſaid 
to ſtand Mute: I take it to be agreed, That he who anſwers impetti- 
- nently, or ineffeQually, or refuſes to put himſelf upon his Trial in fuch 

Dy 11 Manner as the Law directs, may as proper! y be ſaid to ſtand Mute as 


he who makes no Anſwer at all; as where a Man * refuſes to plead a 
H.e 2 226. Plea in Chief, or the General Iſſue, but inſiſts on ſome frivolous Defence, 
1 E. or even to plead a good b dilatory Plea, and refuſes ro plead over to the 
b Keilw. 70.4. Felony, in which Caſe, after ſuch Plea is found againſt him, he ſhall not 
Vide Bro. c be admitted to plead in Chief, but ſhall be adjudged to his Penance in 


5 Keil. 70. the ſame Manner as if he had made no Plea at all. And ſo ſhall mY 
4 | who 


* } ; 


Chap 30. Of fanding ue. 327 


5 
9 
* 


Who pleads a good Plea in Chief, or the General Iſoe, but refuſeth to put Bro. Plib. a, 


himſelf upon the Inqueſt (that is, to be tried by God and his Country 88 150 


if a Commoner, or by God and his b Peers, if a Lord) or to wage Battle Lets. E. 
Where ſuch Trial js © allowed. | - © „ A be, 93. 
Seck. 2. Ir ſeems to be holden in the d ſecond Inſtitute, and alſo in pe 
the latter Part of Sir Mathew Hale's Pleas of the © Crown, That if @ Pri- Fitz. Coro. 
ſoner on his Trial peremptorily challenge above the Number allowed Rim . 359. 
by Law, he ſhall not be dealt with as one that ſtands Mute, but ſhall 18. l. 
be hanged : But this very Point is made a Qgere in another f Part of Halz's 7 E. 4 29 pl. 
Pleas of the Crown ; and alſo in 8 Xehynge, and the contrary is holden in i 1 k. oa 
the third h Inſtitute: Neither does it ſeem eaſy to aſſign a Reaſon why he 16. 
who challenges more Jurors than he ought, ſhall, in Reſpect of an im- 3, aſt. — 8 
plied Refuſal of a legal Trial, be thought worthy of a greater Puniſk- Coro. =. 
ment than he who obſtinately, directly, and expreſsly refuſes it, To which 8 E. 4 .pl 6. 


el 


may be added, That there ſeems to be but one * full Authority in the. For this fo 


OH Books for the Maintenance of this Opinion, whereas there is a great Chaprer of rhe 


Number of the other Side. Trially Bend, 


Sec. 3. But it is clear, * That he who demurs in Law to an In- 5 Fan 
dictment or Appeal, ſhall not be eſteemed to ſtand Mute, nor be dealt 9 21:6. 178. 
with as ſuch, as having refuſed a Trial by his Country, for he puts him- PH.P.C. 259. 


P. C. 2 26. . 


ſelf upon a Trial by the Court, which is the proper Trial of a Matter in « Kc. 36. 
Law. 5 Tg 8 I 3 Inft. 227. 


elt. 4. Alſo it ſcems clear, That after a Man hath + confeſſed him- F H. 7. 12. 


ſelf guilty, or pleaded, and put himſelf upon his ! Country, he ſhall Aridged kit. 
not aſterwards be demeaſned as one that ſtands Mute, in Reſpect of his 1 op MW | 


ſubſequent Silence: But the Jury ſhall be charged, and the Trial ſhall 7;;,. 5 


| proceed, and the like Judgment ſhall be given as in Common Caſes. 4 Bro Pein 


Seck. 5. AS to the ſecond Point, viz. In what Caſes, and in what nm 


Manner it ſhall be tried, whether one who ſtands Mute do ſo of Malice, i: no ocher Au- 


or of the Act of God: It ſeems agreed, m That where a Priſoner wholly 72 oy 


ſtands Mute without making any Anſwer at all, the Court ſhall take an vin by Coke, 


Inqueſt of Office by the Oath of any n twelve Perſons that o happen to Hale, er Ke- 
be preſent, whether he do ſo of Malice, or by the Act of God. But p af. „ 
ter an Iſſue hath been joined, if the Priſoner ſtand Mute when the Jury are Fi. P. C. 59. 
in Court, if there be any need for ſuch Inquiry, it ſhall be made by chem, Kely. 36. 
and not by an Inqueſt of Office. 5 1 | . 


Sect. 6. Where 1a Man anſwers, but not effeQually, it ſeems need- 3H 7.12.pl. 


leſs to make any Inquiry whether his Refuſal be owing to his Malice , % te, 


or not, becauſe it is apparent. Fitz. Coro. 


Sect. 7. As to the third Point, viz. What ſhall be done where one is 57. and Bro, 


found to ſtand Mute by the Act of God: It is agreed, * That in ſuch a . el 


Caſe, the Judges of the Court, (who are always to be of Counſel with the , Caſe is 


Priſoner, to fee that he have Law and uſtice) ſhall not only cauſe the Fe- ch . 


lony to be enquired of, but alſo whether the Priſoner be the ſame Perſon, cauſe of the ve- 


and all other Matters which he might have pleaded in his Defence. And »»/eme Tear 


We 8 1 Col TW | 7 to it. 
Vide Kely. 36. 3 Hl. 7. 2. pl. 5. the like is ſaid to be adjudged by all the Fuſtices but Keble 3 and 1 Caſe is 4. 
bridged Bro. Appeal 82. Pain, 4. * See the nert Chapter, Sed. 5. S. P. C. 150. Lett. C. Same Point admitted 
8 H. 4. 3. pl. 5. which is abridged, Bro. Pain, 2. but in theſe Books it is incidently holden, That where 4 Man' does not_ 
confeſs, but pleads not Guilty, and after ftands Mute, be ſhall be pur to his Penance. | Kely. 36, 37. H. P. C. 225, 


226. 15 E. 4.33. pl. 19. Abridged Bro. Penance, fg. and Bro. Coro. 51. Cont. 8 H. 4+ 3- pl. 5. for which ſee the 
Note next above. m H. P. C. 225. S. P. C. 150. Lett. C. 2 Inft. 177 178, 8 H. 4. 1. pl. 2. Fitz. Coro. 71, | 


225. 43 Aſſ. pl. 30. Bro. Appeal, 24. u Ra. Ent. 385. pl. 3. 6 Hl. 4. 1. pl. 2. Fitz. Coro. 71. Bro. 
Appeal, 24. b S. P. C. 150. Lett. D. from the Authority of 8 H. 4. 3. for which ſee the Notes to the precedent Section. 
4 nn — 85 225, 226. S. P. C. 150. Lett. D. 2 laſt, 177, 1 78. r S. P. B. 150. Lett. D. 2 Inſt. 177, 
17 0 © 4 5 225. 4 f | : . : | | | 2 : ; ; 1 > as) , 


| ſuch Inquiry ſhall be made, as I ſuppoſe, not by an Inqueſt of Office, wy r 9 
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28 * Of fanding Mute: Bock II. 

bdut by a Jury returned by the Sheriff in the ſame Manner as if the De. 
| fendant had actually pleaded ; for ſince it is no way his Fauſt that he did 
not ſo plead, there is no Reaſon why his Trial ſhould be in a more looſe 

and ſummary Manner, or any way leſs regular, or ſolemn, than if. he 
H. r. c. had. To which may be added, That Sir Mathew Hale faith, * That the 
225: Pelony ſhall be enquired of, &c. in the ſame Manner as if the Priſoner had plead- 
ed Not guilty ; from which Words it ſeems plain, That in his Opinion the 

N Inquiry ought to be by an Inqueſt returned by the Sheriff as in other 

Trials at the Miſe of the Parties, becauſe if the Defendant had pleaded, 

it muſt certainly have been ſo. And therefore it ſeems reaſonable, That 

S. P. C. ifo. Where Sir William Staundforde b having ſpoken of ſuch Inquiry, adds im- 

Lett. D. mediately, That it is but an Inqueſt of Office, ought to be underſtood, 

not of the Inquiry of the Felony, whereof he had laſt ſpoken, but of the 
Inquiry whether the Priſoner ſtood Mute of Malice, or by the Act of 

God, whereof he had ſpoken in the Sentence next before. And I the 


e Fitz. Coro. rather incline to think that this is his Meaning, becauſe the © Books ci- 4 
43 AT pl. ze. ted by him, to this Point, relate to this Inquiry only. + 
8 H. 4. 1. pl. | | | 15 5 bf | 2 ; 5 | 5 8 : : 5 925 2 
4s to the fourth Point, viz. In what Caſes he that ſtands Mute ſhall 
be awarded to the ſame Execution as if he had not ſtood Mute, and 
where he ſhall be adjudged to his Penance, I ſhall conſider, „ 


1. What ſhall be done to him who ſtands Mute afrer an Artainder, | 
2. What to a Perſon arraigned for High Treaſon. | Sed 
. 3. What to one arraigned for Petit Larceny. | 


4. What to one arraigned for a Felony by Statute. 8 
F. What to one arraigned upon an Appeal. 


6. What to one indicted of a capital Felony, or Petit Treaſon. 
5 Sect. 8. As to the firſt Particular, viz. What is to be done to him 
285 de ang who ſtands Mute after an Attainder: It ſeems to be ſettled d at this 
1 Day, That where- ever one who is attainted, either by Judgment on a 
Lett. C. B. Verdict, or Confeſſion, or by Outlawry, or Abjuration, ſtands Mute te 
e the Demand why Execution ſhould not go againſt him, he ſhall not be 
5 3 * Pr awarded to his Penance, but to the ſame kind of Execution, if any, that 
bridged Bro. wou d have been awarded if he had not ſtood Mute. Yer there ſeems to 
4 CY Os. be this Difference, That where. one who hath always continued in Pri- 
Caſe of 4bju. ſon, after an Attainder by Verdict or Confeſſion, ſtands Mute to the 
3 Demand why Execution ſhould not go, it ſhall be awarded © againſt him, 
der ofrer a without any Inquiry whether he ſtand Mute by Malice, or otherwiſe, 'or 
Corfeſſon; but Whether he be the ſame Perſon who is fo attainted or not; becauſe it ſuſ- 
har aw * ficiently appears that he is the ſame Perſon, and that is ſufficient to juſti- 
70 other At. fy an Award of Execution againſt him, where nothing appears to the 
rainders Bu! Contrary. But if a Perſon ſo attainted, be re. taken after an Eſcape ; or 
19 if one be taken after an Outlawry'or Abjuration, and ſtand Mute to 
| AbriagedFitz, the Demand, Why Execution ſhould not go againft him? it ſhall be in- 
88 quired whether he ſtand Mute of Malice, or of the Act of God; and if 
Coro. 99 one it be found of Malice, it ſeems that Execution ſhall be awarded without 
who 3ad. ab- any farther inquiry : 8 Bur if it be found to be of the Act of God, it ſeems 
a —_— | har it ought to be alſo inquired, whether he be the ſame Perſon or not, 
10 his Penance, in the ſame Manner as where one ſtands Mute by the Act of God, when 
Lett. C. D. | r E | e 
roE 4. 19. pl. 26, Fitz. Coro. 36, Bro. Coro. 155. 3. P. C. 150. Lett. C. DO. 10 E. 4. 19. pl. 26. 
Fitz. Coro. 36. Bro. Coro. 155. | | | | Seck 
| 4 wee. 


a. 


Sec, 9. As to the ſecond Point, vis. What is to be done to one who . 
' ſtands Mute to an Atraigument for High Treaſon : It is clearly ſettled ! H. P. C. 
at this Day, That ſtanding Mute upon an Arraignment for Hh 75 
ſon is equivalent to a Conviction by Verdict, or Confeſſion, and conſe- 1217. 
quently ſubjects the Criminal to the ſame Kind of Judgment and Execu- Bre 7 
tion as ſuch a Conviction would do. But I take it for granted, That ſuch ,/* PP 
ſtanding Mute muſt in b like manner appear to be obſtinate; and that if i "ft. 177, 
it be found to be the Act of God, the whole Matter ſhall in like Man- 325. n 
ner © be inquired of, as hath been more fully ſhewn in the former Part Co. Lit. 391 
of this Chapter. But where ſuth Priſoner appears to ſtand obſtinately To, 1: be 4 
Mute, 1 do not find it any where holden, That there is any Neceſlity 15 G6. 
that he probably appear to be Guilty, or that any Eyidence be examined Coat. Firz. 
to prove him. ſo, before he ſhall be condemned or executed. But this is £99; 253- 
adviſeable, where one ſtands obſtinately Mute on an Arraignment for Fe- Sed. 5, 6. 
lony by Statute, as ſhall be more fully ſhewn in the fourteenth. and 18 E. 3. pl 26- 


| OBS, S. P. C. 150. 
fifteenth Sections. * 


Seck. 10. As to the third Particular, vis. What is to be done to one Vide ſupra, 
who ſtands Mure to an Arraignment for Petit Larceny : I take it to he Re: 
agreed, d That if a Man appear. to ſtand obſtinately Mute on an Arraign- Lett. B. "pt 

ment for Petit Larceny, he ſhall have the like Judgment, Gc. as if he had * 2 Taft. 1779 
confeſſed the Indictment. RE. 1 n 


Seck. ; I I. | | 


: 


* 


| 1. As to the fourth Particular, viz. What is to be done to thoſe 
who ſtand Mute to an Arraignment for Felony by Statute : It is expreſ- 
ſly enacted by 33 H. 8. 12. Par. 12, That if a Perſon indicted, and arraign- 
ed of Treaſon, Miſprifion of Treaſon, Murder, Manſlaugbter, or Bloodſhed, &c. 

againſt that Act, within the Verge of the Court, ſhall obſtinately refuſe to anſwer 
Teeth, or ſhall ſtand Mute, he ſhall have like Judgment, &c. as if he were 


2 Trial by the Common Courſe of the Law, it hath been adjudg- f if. 114. 


elonies. pl. 9. 
other Felonies 8. P. C 150. 


Seet. 12. As to the fiſch Particular, viz. What is to be done to one Lett. CG. 


them Hale, f That an Appellee of Felony ſtanding Mute ſhall not have c 11, p. C226. 
Judgment of Penance, but to be hanged ; but this is made a Quere in, p @ 
8 Staunsforde, and h Brook ; and the contrary Opinion ſeems to be favour- Lett. © 


ed by Sir i Edward Coke, and is expreſsly holden by k Xe/ynge, and ſup - Bro. Pain. | 


ported by ſeveral ! Reſolutions in the Old Books. Whereas the Tear. , 7 5 
Book of 21 m E. 3. ſeems to be the only Reſolution in favour of the other 119. 
Side; to which it may be anſwered, Not only that three of the above- * Kelx. 37. 


cited Reſolutions to the contrary, are much later, but alſo that the Appel- 5 = Wo 


probably might be a Circumſtance of conſiderable weight in the Judg- Fat .. 
menr. | | | | | PE er \ 4. ; N Ph 5 Ft 4 85 1. e 
Sec. 13. As to the ſixth Particular, viz. What is to be done to one Appeal 24. 


who ſtands Mute to an Indictment of a Capital Felony, or a Petit Trea- 225 =D 
ſon : It is enacted by the ꝰ abovementioned Statute of Weſtminſter, 1. 12. 4 E 411. pl. 


That notorious Felons which openty be of evil Fame, and will not put themſelves 1 gedit. 


N Coro. 71. { 


oro. 225. 14 E. 4. 7. pl. 10. This Point is made a ore; but inthe very next folio pl. 17. abridged Bro. Coro. 
160 or 16 1. it is adjuaged by all the Juſticet, That the Appelle in ſuch Caſe ſhould have his Penance. m 2 1 E. 3. 18. pl. 
26: Abridged Bro. Pain, 8. Appeal, 40. Coro. 43. But neither Fitz Coro. 56. nor 3 H. J. 2. pl. 5.n0r 3 H. 7. 
12, pl. 5. cited by Staundforde, ſeem to come wp to this Point, but rather to be Authorities of the other Side. See Bro- 
Coro. 82. ® Vide ſupra Ch. x5. 41. ® Vide 2 Inſt. 177, 178. | 5 _ | 
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a., 
gh Trea- Savil. 56. pl. 


d Vide ſapca, 


f 


found Guilty, &c, But © where a Statute, as that of Piracy, &c. ordains e Dyer. 241. 


ed, That the Criminal ſhall have Judgment of his Penance, Cc. as in B. 1. Ch. 37. 


who ſtands Mute to an Arraigntnenton an Appeal: It is holden by Sir at- H. P. C. 226, 


lee in this Caſe appears to have been taken with the Manner, n Which Sbrilged Bro. 


; Bro. Appeal 93. Pain, Mu 43 AT. pl. 30.  Hbridged Bro. Pain, 13. Appeal, 78. Coro. 23 er 124. Fitz. 
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CCC 
tze Mig Sun, ſhall have ſtrong and hard Tmpriſenment, as they which rtfufe ib 
tand tothe re of e Bet this is not to be nnaerſtord of fuch 
Priſoners as be talen on tight Suſpicion, TO 
7 2125 " Conſtruction of this Statute, ſaith,” 
That no Perſon ſhall be put to this Puniſhment, unleſs the Matter be evi- 
decent, ot probable, which it is the Duty of the Judge to look into; and 
og. p. C. 150. dit William b Stawndforde, fairh, That there ought to be evident or pro- 


Letter A, bable Marter to convince the Party of the Crime whereof he is arraigned, = 
VideH.P.C. or otherwiſe! that he be a notorious Felon, or openly of bad Fame; and 
226. therefore he adviſes the Judge, for the ſatisfaction of this Stature, and 


diſcharge of his Duty, to examine the Evidence which proves the Priſoner 
Guilty of the Fact, before he proceed to the Judgment of Pain fort &. 
dure. Vet] cannot find any Book which takes Notice of any Examina- 
tion of this Kind, or of any Entry that the Defendant appeared to be a 
n notorious Felon, before ſuch Judgment given againſt him, upon his ſtand- 
Re. Ent. ing Mute, whether upon an © Indictment or 4 Appeal: But all the Books 
FM gets: cited in the Margin ſeem to intimate, That the ſtanding Mute is of itſelf 
E. 4. 29. A ſufficient Ground for ſuch Judgment. Yet all that can be inferred from 
L 13. thence ſeems to be this, That it is not neceſſary to make any thing of this 


* . - Kind Part of the Record, it being a Matter left to the Diſcretion and 


49 fi. 4 f. pl. Conſcience of the Judge, and to be preſumed where it is not expreſſed, 


ö But as to all Capital Appeals whatſoever, and all Indictments and Ap- 
18 peals of Petit Treaſon, perhaps it may be ſaid, That © not being within 
14 E. 4.7 · pl. this Statute, but remaining as they were at the Common Law, the Ob- 
5 a pl. 30. ſtinacy of a Criminal in ſtanding Mute to them, may be of it ſelf, with- 

21 E. 3. 18. out more, a ſufficient Inducement to a judge to award him to his Penance. 
p! 26. But conſidering that ſuch Appeals and Indictments are within the ſame 
. ©" Reaſon with thoſe mentioned in the Statute; and it is uncertain how the 
S. P. C 150. Common Law ſtood in Relation to theſe Matters, as appears by the beſt 
Lo REO Authors, f differing among themſelves concerning them; and ſeeing the 
278, 179. Method preſcribed by the Statute is very juſt and -quirable, ir ſeems pru- 
4nd the eos dent at leaſt in a Judge ro obſerve the ſame Rules in all Caſes of this Kind. 
be, ers Seck. 15. I do not find it ſaid in any Book, what ſhall be done to a 
S P. C.149. Priſoner Who obſtinately ſtanding Mute to an Arraignment, ſhall appear 


Lett. V. 0 be charged upon very light Suſpicion 3 bur I take it for granted, That 


1 0 . he may be ſeverely fined and impriſoned for his Contempt. 

Seck. 16. As to the fifth Point, vis, What is the Narure of the 
Penance to which a Priſoner is to be adjudged upon his obſtinately ſtand- 

ing Mute: It is obſervable, That the above- cited Statute of Weſtm, r. 

ſays only in general, Thar Felons ſtanding Mute fhall be put i Priſon 

Fort & aure, without ſaying any thing of the Manner of it, which it ſeems 

to leave as a known Thing to the uſual Practice in ſuch Cafes ; which 

we ſhall beſt find from the . of Entries, and other Law Books, all 


2H P. c. of which generally agree, That the Priſoner ſhall be remanded 8 to the 


1 
S. P. C. 150. 


Place from whence he came, and put! in ſome low dark Room, f and 
Lett. E. Ra: N N 


Kielw. 70. a. 4 E. 4 ri. pl. 19. 14 E. 4. 8. pl. 17. Abridged Bro. Coro. 160. 2 Inſt. 178. Ra. Ent. 385. pl. 


pl. 17. 8 H. 4. 1. pl. 2. h This Clauſe is omitted in Keilw. 70. 2. 4 E. 4.11. pl. 1 8. but is mentioned in all the 
other Books above cited, but with this Difference, That 14 E. 4.11. pl. 17. j4ys only ! hat he ſball bs fut in s Chan- 
ber, without adding that it ſball be low or dark. i In this all the Books above cited ſeem to agree, And 14 E. 4. B. pl. 
17. and S. P. C. 150. Lett. E. and 2 Inſt. 178. add, That he ſhall lie without any Litter or other thing under him, and 
that one Arm ſball be aramn to on: quarter of the Room with a Cord, and the other to another, and that his Fett ſpall bs 
wſed in the ſame Manner. But theſe Clauſes are wholly omitted in all the other Boos above cited, except H. P. C. 
which takes Notice of the Latter of them only And Ra. Ent. 385.pl. 2. ddt, That a Hele ſhall be made for the Head, 
ond Keil. 70. a. ſays, That the Head ſhall not tonch the Earth ; but none of thi other mention either of theſe Clayſes. 
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manner of Covering, except for the * 1 70e 1 
$ cited agree. 1 | 1 


Heer ee 
8. PI 1 7. or 


0 + VU, 150. 

* ole W N 1144 4 y 1 a n > ett. ö and ; 

chat he hill lo continue till he ge. Bar ir is ld , Thar ay; by 
antwer, and that he might faye himſelf from the Penance'by en 
Barlty Bread a 
To: | h Day, Keil W. 
e , 3c ets 
© "Sec. 17. Ir ſeems clear, That Women upon ſtanding Mute, are B kavemy 

liable te ſuch Penance as well a8 Men. C7] | I LIT FOES "AMY POmiio.) Ne Bread ; 


where a Priſoner reſuſes to plead, to endeaybur to compell 


by tying his Thumbs together with Whipcord, and not to proceed to the NY 1 . 


1 


Se, 19. As to the fifth Point, viz. What he who obſtinately ſtands 5. P. 6. 150. 


That in the Caſe of Felony and Petit Treaſon, where a'Perſon by ftand- Kitts. 10. 


thereby prevents that Attainder which otherwiſe he might have incurred, hs . 
it ſeems "agreed, © That he forfeits his Chattels only, and not is Fot, 285. ri 

Seck. 20. It is agreed in the Tear. Book of 8 k H. 4. That the Goods have rhe werf 
{o forfeired ought not to be delivered to any Perſon claiming them un- Wav... . 
have ſhewed a good IT icle to them ted in Keile 4 


in the King's Court, by ſome Grant ſufficient to paſs then. 0. ang 


| : Te. + 1 C. 227 bur 
Law of the Land. And it ſeems rather the ſtronger Opinion, m That . 


they paſs not by the Grant of all Goods of Felons and Fugitives of all Perſons Roots give the 
' within ſuch a Diſtri@ z ſo that if ſuch Perſons for any Treſpaſs or other Fault whole Tudg- 
ought xo loſe Life or Member; or ſhall fly and refuſe to ſtand tu Judgment, or do e g. . 


7 Indictment or Appeal of Larceny be intitled to a Reſtitution of the Goods F Iaſt. 177. 
ſtolen, upon the Defendant' ſtanding Mute: It ſeems agreed, n That by * Kely,27,28. 


the Common Law, where a Perſon ſtands Mute to an Appeal of Larceny, ,.** — g 


it is proper to charge the ſame Inqueſt which is to enquire whether the 114E.f. 7 p. lo 


ſtanding Mute be of Malice or not, to inquire alſo whether the Goods H. P. C. 226, 


mentioned in the Appeal are the Goods of the Appellant, and whether C, Litt 197. 


the Defendant were taken upon a freſh Suitꝰ made by ſuch Appellant, Firx.Bfe. ie. 
en =o 9 . 5 Coed . 

| LE | | 2 Aſſ. 421. 
S. P. C. 151. a. Bro. Forfeiture, 1 1,64. Appeal, 24. 8 HI. 4. 1. b. 2. 3. b. 3 H. J. 12. pl. 8.1 8 H. 4. 2. a. 
Bro. Appeal, 24. Dy. 268. pl. 18. 8 H. 4. 2. 2. b. Bro. Forfeiture, 11. m Dy. 268. pl. 18. 8 H. 4. 2. ab, 
Bro. Forfeit. 11. n Vide ſupra Ch. 23. Sect. 53. TLett. F. 8 H. 4. 1. pl. 2. Abridged Bro. Appeal, 24. S. P. C. 
166. Vide ch. ag. Sect. 30, 51, 54, 2 | 5 ; N 1 
| CD which 


1 


332 


Appeal, 40. 


pl. 39. 
Albridged Fitz. 


get forth 


3 H. 7 12-pl. * 
8 


, fanding Mute. Book II. 
*Supra cb. which Points being found p for him, he ſhall have an Award of Reſti- 
43 c tution to ſuch Goodg, and to ſuch only, * in whoſe Hands ſoever r they 


1 Supra 


23. Sedt. 17. are found. And it is ſaid in general in ſome Books, That in an 


N rs Appeal of Larceny there ſhall be a Reſtitution of the Goods, upon the 
211 7 . Appellee's ſtanding Mute, without ſaying any thing of any Inquiry 
pl.26. concerning the Property, or. freſh Suit: But I take it for granted, That 
Abridged Bro. here it is ſo omitted, it is taken as a Thing known, and done of Courſe, 
43 Af. pl. 30. and therefore needleſs to be expreſly mentionddt. 
Abridged Bro. Seck. 23. But it ſeems queſtionable, Whether the Proſecutot of an In- 
. dictment of Larceny, be in like manqq; intitled to a Reſtitution, upon 
124 the Defendant's ſtanding Mute? BecaWt it ſeems agreed, b That by the 
va Coro. Common Law there could be no ſuch. Reſtitution upon any other Proſe- 
Vile 4o A. cution but an Appeal; and it is certain, That the Profecutor of an 
1. 39.  Indi&tment is not intitled to a Reſtitution by the expreſs Words of 21 
Coro: 2179. HI. 8. 11. which require, That the Felon be found guilty, or / otherwiſe at- 


Supra Ch. tainted, &c. And I do not know that he is intitled to it by any other 


36 Seck. 55, Statute, or any equitable Conſtruction of this. VV 

Seet. 24. As to the ſeventh Point, viz. Where one who ſtands Mute 
more more ## ſhall have the Benefit of his Clergy : It ſeems clear, © That unleſs it 
Sec . happen to be otherwiſe ſpecially provided by ſome Statute, where-ever 
© Fitz. Coro. he mal be allowed it upon a Conviction, by Verdict or Confeſſion, He 


ap 3; ſhall have it upon his ſtanding Mute. Alſo I take it to be agreed, 4 


2 H 3. pl. That a Statute taking away the Benefit of the Clergy. from thoſe who 
7, ſhall be convicted of a Crime, doth not thereby take it away from thoſe 


3 c. whoſtand Mute on an Indictment or Appeal for ſuch Crime. But it is 


Moore 350. enacted by 3 & 4 V. & M. 9. ſer fotth more at Large in the Chapter of 
Pl. 738- . Clergy, That if any Perſon ſhall be indicted of any Offence, for which by Per- 
tue of any former Statute, he is excluded from the Benefit of bis Clergy, 


 4briaged Bro. if ſe had been thereof convicted by Verdif# or Confeſſion, if he ſtand Mute he 


8 (ball not be admitted to it. But Appeals, and Offences excluded. from the 


.51.  - Benefit of the Clergy by ſubſequent Statutes, ſeem not to be within the 
3H-7.12-pl. purview of this Statute, for the fuller Conſideration whereof I ſhall refer 


* 


"Cord. 33. 


d\ 


Fitz Cor. 58. | 


ſe ms contrary, but I cannot find any thing in 3 H. 7. 1. Which is the Year-Book cites to this Nit. 6 vorront thi 


Opinion,” ste H. P. C232 to 238. ; / 


\ ” 


Chap. 31. Of Cofiſſon and Denurrer. 3833 


2 4 - * : 1 1 * * 
131 3 1 ꝗ—— nd} aA. e 2 2 r * 
— 


e ee e ee 
e -Of Confeſſion and Demurrer. TIT 


A ND now 1 am to conſider what is to be done to a Priſoner upon 
A his Confeſſion, which may be either, 12275 


I. Expreſs, or, 
2. Implied. 


Sec. 1. An expreſs Confeſſion is where a Perſon directly confeſſes * the : vides. p C. 
Crime with which he is charged, which is the higheſt Conviction that 142. Lett. C. 
can be, and may be received b after the Plea of Not Guilty recorded, . _ 
notwithſtanding the Repugnancy ; for the Entry is, That the Defendant Finch of Law 
poſtea, or relicta werificatiane, tognovit indictamentum. „ Vary 5 
Seck. 2. Such a Confeſſion carries with it ſo ſtrong a Preſumption of nere if che 


Guilt, that an Entry © on Record quod rognovit indictamentum, &c. in an In. Le be the 
dictment of Treſpaſs, eſtops the Defendant to plead not Guilty to an Action 8 
brought afterwards againſt him for the ſame Matter. But it ſeems que- Amed Cro. 
ſtionable, Whether ſuch Entry of a Confeſſion of an Indictment of a Ca- 5.4%, Pes. 
pital Crime, will in like Manner eſtop a Defendant to plead Not Guilty 136. Jon. 
to an Appeal, becauſe in Caſe of Life, the Court will be very tender in © 9 H. 6.60. 
going upon Preſumptions. And where a Perſon upon his Atraignment x;.. EG _ 
actually confeſſes d himſelf guilty, or unadviſedly diſcloſes the Special e 24. 102. 
Mannet of the Fact, ſuppoſing that it doth not amount to Felony, where 11 l. 5.55. 
it doth, yet the Judges, upon probable Circumſtances, that ſuch Confef: Lamb. B. 4. 
ſion may proceed from Fear, Menace, or Dureſs, or from Weakneſs or ch. 9. 
Ignorance, may refuſe to record ſuch Confeſſion, and ſuffer the Party to g * 

plead Not guilty. a 5 ” henry 


48. P. C. 147. 


Seck. 3. An implied Confeſſion is where a Defendant in a Caſe not pry 11 5 


Capital, doth not directly own himſelf Guilty, but in a Manner -admits ,, 
it by yielding to the King's Mercy, and deſiring to ſubmit to a (mall Fine; 46riagedFirz. 
in which Cale, if the Court think fit to accept of ſuch Submiſſion, and 8 . 
make an Entry that the Defendant poſeit ſe in gratiam Regis, without pu- 
ting him to a direct Confeſſion, or Plea, (which in ſuch Caſes ſeems = 
to be left to Diſcretion) the Defendant ſhall f not be eſtopped to plead , PR 
Not guilty to an Action for the ſame Fact, as he ſhall s be where the En- W555 
try is quod cognovit indictamentum. ab; 4.6.5 4 + ein 
Seck. 4. I rake it for granted, That no Confeſſion whatever ſhall, be- *9pP*), 61. 
fore final Þ judgment, deprive the Defendant of the Privilege of pi. oy 
of taking Exceptions in Arreſt of Judgment to Faults apparent in the Lamb. B. 4. 
Record; i for the Judges muſt ex officio take Notice of all ſuch Faults, : Sup g. 4. 
and any one, as amicus Curiæ, may inform them of thgem. | « 5 Salk. 774 
Finch of Law, 226 2 Danv. Abr. 252. 2 Lev. 223. ; 
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g 2 Inſt. 178. 
8 5 F. C. ner, But it is obſervable, That no adjudged 


it is reporte 
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of a Demurter by a 


1 


5 ncludes him to. plead "I 
8 Vide ſupra, the General Iſſue afterwards,” as ſome. Pleas are ſaid 8 to d 1 
Ch. 23-58. wards demut to a Replication to ſuch Plea, he ſhall be condemned if the De- 


cent SeZim. neral Demurrer concluding in Bar of an Appeal, or Indictment, as in Com- 
Peremptory, ; ETA Sol OO awe ds 83 
E 8 admits the Fact, or to a * Replication to ſuch a Plea : It hath been ad- 
3 judged, That if an Appellee demur in Law to an Appeal by Reaſon of 
* Vide Bro. the & Inſufficiency of the Declaration, or generally demur to the Decla- 


$1. 39. pl. * „ | SE wes 6 "a | . | | 
G6. Ele. J udgment of the Appeal, quia dicit quod breve de appello prediit.. & proce, 


Sag fol de Appello caſſetur; ſuck Demurrer ſhall not conclude him from pleading 


pl2. , alter it ſhall be adjudged againſt him: © 
th Seck. 7. But it ſeems, That in Criminal Caſes not Capital, if the De- 


Cherlton, ö . | IE | | 
Hill. roAon, P Judgment; for it ſeems, That in ſuch Caſes there can be no Demur- 


Bowen, Mic. 
7 Anne. In | F 2 | | Fa 7 TE | 
which Caſethe Se, 8, A Demutrer to an Appeal hath been ! received after Iſſue 


Demurrer was joined: But it bath been adjudged, * That a Demurrer to an Indictment. 


continued on 


he Record ought not be received after Verdict. 


with a Ceſſet. » 26 Tee e f b fen 8 7 e anon 5 
tristioexitus, &c. and after the Demurrer was determined againſt the Defendant, a Venire was awarded. Dyer, 
38. pl. 51. Salk. 59, 60. Cio. E. 196. pl. 13. P Vide Salk. 220. 4 Salk. 218. = Ra. Entr. 160, pl. 1, 2, 3. 
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51. { Cro, E. 196; pl; 13, 1 Sid. 208, wherein the Precedent in Co. Ent. 363. b. i the comrary is denica to 
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B EFORE I conſider in the third Place, how a Priſoner is to be d. 
D meſned upon his Pleading; I ſhall examine the Nature of the ſeveral - 
' Kinds of Pleas in Criminal Caſes, which are either, . 17171000 


k . * 


£ . 1 
* 
4 * 
Fl b4 


DANG CAM / . od adn di 


1. Declinatory, r. 
2. In Abatemetit. 1 


Declinatory Pleas are either, + 
1. Of the Privilege of Sanctuary, , + bot eee 
2. Of the Benefit of the Clergy. e oe ee N 


Se. 1. As to the Plea of the Privilege of Sanctuary, the Learning 
relating to it baing made is a great Meaſure uſeleſs by the Statute of 21 
Jac. 1. 28. Par 7. by which it is enacted, That no Sanctuam or Privilege 
of SanFuary 5 after that Time be admitted or allowed in any Ge Iſhall bug. 


briefly eonſider it under the following Heads, Be 


1. What was the Nature of the Privilege of SanQuary, 
2. What Authority was neceſſary for the creating it. 

3." To what Matters it exeaded, 88 
4. At what Time and in what Manner it was to be pleaded. 


—_ 


Sect. 2 As to the firſt point, vis. What was the Nature of the | 
Privilege of Sanctuary: It ſeems to be agreed, That ſo far as a Place : Finch of 


was allowed to have it, it gave all thoſe who fled to it for Safeguard, 8 71. L 


and continued within its b Precincts, ac Freedom from being apprehended, 7... B. 


or compelled to anſwer in any Court of Juſtice, and a Right to be re- . 
ee | a - ST | ER Precinits were 
manded, if taken out againſt their Will. "aw tho. - 
| | a. b. 191. 
155 1 f . 9 H. 7. 20. pl. 
15. S. P. C. 113. a, Bro. Sanctuary, ito. © Keilw- 188, 189, 199, 191. 8 H. 6. 4. b. Abridged 
a Coro. 5. 1 1 H. 7. 33. b. Abridged Fitz, Coro. 49. 9 E. g. a8. b. Abridged Fitz. Coro. 32. 
cl Wo 107, 1 5 | f CE 
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Seck. 3. As to the ſecond Point, vis. What Authority, was neceſſarx 


32 H. l. ch. for the creating it: It ſeems, that it belonged of Common Right to e- 
very Church and Churchy ard, - for the Space of Forty Days, but could 


4. 
— FinchofLaw not be claimed for a longer Time, either by Force of any Bull from 


1 the b Pope, nor even by © Preſcription, (d eſpecially in the Caſe of High - 
$. -dredbies, Treaſon) but only by a Grant © from the King, made, or at leaſt con- 


Coro. 34. firmed f or allowed 8 in Eye, ſince the Time of Memory. But it is ſaid, 


21 E. 3.17. 'That it did not gain the Name of a Sanctuary till it had che Pope's Bull, 
PI 2! tho it had the f full Privilege of one, as to all Exemption from Tempos | 


8 


, k 


Abriaged Bro. | . | BELA £62400 
Sanctuary, 2. ral Courts, by the King's Grant only. 


"Th. „ 5 5 8 
Supra Ch. 9. Se, 4. As to the third Point, viz. To what Matters it extended. 


Lee, $893. It ſeems agreed, That it never was any farther a Protection againſt any | 
Bro. San&tu. Action merely Civil, h than to fave the Defendant from Execution of his 


Raft Bag. Body. Alſo it ſeems to be generally agreed, That if it were granted by ge- 
583. pl. 1, 2. neral Words, it extended not toi High Treaſon. But it ſeems agreed, 


| 0 k That in ſuch Caſe it extended to all Felonies except ! Sacrilege, and to 
+ Sp C110. all inferior Crimes, except ſuch as were committed by a Sanctuary Man m 


* 


b. 111. Lett. within the Sanctuary, or even n out of it, ſub ſpe redeun dle. 
Seck. 5. As to the fourth Point, vis. At what Time, and in what Man- 
6.15, ner it was to be pleaded : It ſeems agreed, That the Defendant leſt the 
5 Co. de jure Benefit of it, unleſs he pleaded ir before any other Plea, and properly 
Regis cle. made out his Caſe ; but for this Matter I ſhall wholly refet the Reader to 
c 1 Inft. I14} the Old P Books. : „ | 1 1 3 175 | „ 
Keilw. 1838, Seer. 6. For the learning of Abjuration, 4 depending much upon that 
Bur Quere if of Sanctuaries, and ſeeming to be of very little Uſe at this Day, I ſhall 


ſuch Preſcrip- refer to Staundforde's Pleas ef the Crown, Book 2. Chap. 40. and to what 
firmed by King, 


gene J, kia hath been ſaid already concerning that Matter, in the Chapter concern- 
or allowed in ing Coroners, ect. 44. TCC | 
Eyre ſence | | | 
Timeof Memor xx. „ mw en . OS 8 3 
Keilwey, 188, 189, 190, 191. 4 S. P. C. 112. a, 1 H. 7. 23, 25, 26. Abridged Fitz, Coro. 49. Preſcription, 
20. Vide Ra. Entr. 584. pl. 3, 4.5. S. P. C. 108. Lett. B. 1 ro, 111. 1 H. 7, 25. b 26. Bro. Sandtuary, 7. 
Keilw. 189, 190, 191. Keilw. 189, 190. 1 H. 7. 23. 2 Rol. Abr. 268, 269. 5 Keilw. 189, 190. 2 Rol. 


Abr. 268, 269. 1 fl. 7. 23, Bro. Sanctuary, 7. 15. this is made a Quere. S. P. C. 112. Finch of Law, 


375. Finch of Law, 374, 375. h Bro. Sanctuary, 3, 11. 7 H. 6.8. pl. 34 Abridged Fitz. Juriſdic- 
tion, 2. Dyer, 295. pl. 11, 12. 21 E. 3 17. pl. 21. - Denied, 29 Aſſ. pl. 24. Abridged; Fitz. Grant, 77. 
Bro. Sanctuary, 65. 1 H. 7.23, 25, 26. Abridged Fitz. Coro. 49. Preſcription, 20. Cont.  Keilw, 190, 
191. Quere Finch, 374. See the Books cited to the other Parts of this Seftion. Quære if in ſuch Caſe it en- 


' tended to Petit Treaſon. Bro. Sanctuary, 2. 3 Inſt. 115. Fitz. 420. m Agreed by all the Canoniſis, Keilw. 191.be 
n Denied by many of the Canoniſts, Keilw. 191. b. S. P. C. 113. Lett. B. Fitz. Coro. 438. Bro. Sanctuary, 


5. 21 E. 3. 17- pl. 21. Abridged Bro. Sanctuary, 2. Fitz. Coro. 447. 9E. 4. 28. b. Abridged Fitz. 
Coro. 32. PKeilw, go, 107, 188, 189. S. P. C. 113. 2. 1 H. 7. 23, 24, 25, 26. 9 U. 7. 20. pl. 15. Ra. 


Ent. 584, pl. 3, 4, 5. 683. pl. 3, 4 3 Inſt, 115. Fitz. Aiel, 5. 
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| that any perſbns could be ſo far prejudiced, Wy to be: 1 
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been received, and is conſiſtent with i. Laws; which I hall at pre- 
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ſent conſider under this Head, ſo far as it relates to the Perſons intitled 


to this Privilege; and ſhall farther conſider it as to other Matters, in the 
E y x kn $7.17.» 
Sec. 3. Ir ſeems agreed, That before the Statute of Articuli cleri, Ch. 
135. made in the ninth Year of Ed. 2. it was * generally denied to thoſe = 
* Fitz. Coro. ho had abjured, or ho had apy other way conſeſſed themſelves Guilty: 
h expreſsly extends 
| 5 7 5 9 to thoſe who fly to the Church for Safeguard, it hath been al- 
Lett. G. lowed b to all thoſe who; have confeſſed themſelves guilty, upon their 
| Vide Keitw — pg or otherwiſe, in the ſame, Manner as if they had nor con. 
186; b. eſſed. eee ee, , Be Wh 
pave . Sect. 4. Alſo it ſeems, That notwithſtanding the Clergy © contended 
Gh. 16, That the Word Clericus (which is che Word generally uſed by the 
3.78 © Canon Law as well as ours, © to. exprels tbale who are intitled to 
9 E. 4.8.pl. this Privilege) did include thoſe of the Infetior Orders,“ as well as Biſhops, 
2714 pl.5. £ricſts and Deacons: Yer it ſeems, That the Temporal Judges ſome- 
1 Aff pl. 4. times denied it to thoſe in Inferior Orders, as well as to mere 8 Lay- 
27 H 6, 2. b. men, before the Statute of 25 E. 3. Ch, 4. which reciting, That the Pre. 
3 ns _ lates had grievouſly complained, That ſecular Clerks, as well Chaplains, as other 
© Kely. 99, Monks, and other People of Religion, had been dramn and hang a'by | Award of 
3 ;. Lhe ſecular Juſtices, in prejudice of the Franchiſe of Holy Church, &c. doth en- 
2. in the Chap. ac, That all Manner of Clerks,- as well Secular as Religious, & c. hall freely 
1, De foro enjoy the Privilege of Holy Church, &c. , JON 11 HI 01 15108 


 competente. Selk. 5. It ſeems that by a favourable Interpretation of this Statute, 
e See the Sta- : ; 2 5 8 6 | RON A 6 a 
te of Marlb, Which univerſally prevailed ſoon ® after ic was made, not only thoſe actually 
ES, > üdmitted jpto ſome inferior Order of the Clergy, but alſo thoſe who 
>. and Arti. Were neveH alified to be admitted into Orders, (which was tried k by 
culi cleri, Ch. putting them to read à Verſe) have been taken to have a! Right to 
an _ "uy this Privilege, as much as Perſons in Holy Orders, whether they were 
oks ci. ahh ; oy 1 a . 
ed, 2 Inft. Perſons lawfully born, or fBaſtards, m Aliens or Denizens, in the Commu - 
633, 634 &c. nion of tlie Church or n Excommunicate, within the Common Benefit of the 


. ee Law, or Outlaws, &c. ſo that they were not ꝰ Hereticks convict, nor PJews, 
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f Kely 99, Mahometans, nor Pagans; nor under 4a perpetual Diſability of going into 


Fitz Coro. Orders, admitting of no Diſpanſation, as * blind and maimed Perſons 
133. formerly were, and Women f ſtill are; nor liable to the Objection of 
But they ſome. Bigamy, viz. (of having u married two different Women ſucceſſively, or 
3 a Widow) which by a Conſtitution of the Council of Lyons, * received in 
mou, being able this Kingdom, was a Bar to the Demand of the Privilege of the Clergy; 
2 reed. and by Forte of 18 E. 3. 2. was triable by the Certificate Y of the Biſhop. : 


Fitz. Coro. 


18 Set. 6. But it is expreſly enacted by x E. 6. 12. Par. 16. That any 
ne it wor Perſon who by the Law of this Realm ought to have the Benefit of his Clergy, ſhall 
N ths be admitted to it, altho' he have been divers Times married to any fingle Woman 
Statute quod (ET e 1 269 „ on. TFT 
non facit clericum niſi habeat ſacram tonſurem. 26 Aſl. pl. 19. Abridged Fitz. Coro. 191. 

S P. C. 124. Lett. B. i Kely. 100; rer, 102. Bro. Clergy, 7, 20. “ Kely. 100, tor. © Finch, 462, 463. 
S. P. C. 133. Letters A. B. C. D. 34 H. 6. 49. pl. 16. Fitz. Coro. 44. Ses rhe Caſes cited to the fourth general 
Point of this Chapter. I 9 E. 4. 28. pl. 40. Abriaged Bro. Clergy, 7. + Bro. C, ergy, 22. m Bro. Clergy, 20. 
"Bro.Clergy, 20. H. P. C. 229. 11 Co. 29. b. See 3 & 4 W. & M. 9. 11 Co. 29. b. „S. P. C. 1333 
Lett. B. Bto. Clergy, 20. 11 Co. 29. b. F Bro. Clergy, 40. 1x Co. 29. b. H. P. C. 229. 411 Co, 29. b. 
111 Co. 29 b. H. P. C. 229. Cont. Bro. Clergy, 21. Finch, 463. 11 Co. 29. b. See the Praambler of 21. 1. 
Ch. 6. and of 3 & 4 W. & M. 9. Par. 7, Yet 'tis admitted Fitz. Coro. 461. That # Wenan might claim the Benefit of 
be Clergy, S. P. C. 134, 135. Ra. Ent, 106. a, b. * See the Statute of Bigemy, 4 E. 1. Ch. 5. 5 Co. Ds 
25 Re gis eccleſiaſtico, 13. S. P. C. 125. Lett. F. ' ! Ra. Ent. 160. a. b. S. P. C. 134, Lett. C, 133. 
11 H. 4. Vr. pl. 24. Abridged Fitz. Coro. 85. 40 E. 3. 42. ple 23, Abridged Fitz, Attorney, 39. | 
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 or-fingle Women, & to avy Hide or Widows, or t 5 op mere... | 
it bore ſome. Queſtion, whether this Statute were nor implicdly repealed 
by.1.& 27h. & M48. while it Rood in force, Which regeated il df, 


134.b 


* Dyer 207 pl. 


1 | | 8 8 WW r at db , . , | 
| Sect. 7. As to Women it was enacted by 21 Jac. x. 6. That on a Con- N ce 
TIL | I Ne 5 7 Bro. Clergy, 
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vidtion of Grand Larceny under the Yalue of 10 8. being na Burglary, nor Robe 20 


bery in or near the Highway, nor a felonions private 7 ſrom the Perſon, &c. H. P. C. aas. 
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but only. ſuch an Offence for which a Man might have his Clergy, they ſhall be » 

burnt in the Hand, and impriſoned, pe. nog ON 5 

Suse. 8. But it is enacted by 3 & 4 V. & M. 9. Par, 7. That nberea 

Man bring convicted of any. Felony may demand the. Benefit of his Clergy ; if 4 

Woman be convicted for the ſame, or the like Offence, apon her Prayer 'to have 

the Benefit of this Statute, Judgment of Death ſhall not be given againſt. her up- 

on ſuch Convidtion, or Execution awarded upon any Outlamry for ſuch Offence, 

but ſhe ſhall ſuffer the ſame Puniſhment as a Man ſhould ſuffer,” that has the Be- 

nefit of his Clerg y allowed him in the like Caſe ; that is to ſay, ſhall be burnt in 


the Hand by the Gaoler in open Court, and farther be kept in Priſon for ſuch a . 


. — 


Time as the Juſtices in their Diſcretion ſhall think fit, ſo as the ſame do not ex- 
TY EC ID, , pp Bob ne 
Bec. 9. It ſeems, That one who had been guilty of Sacrilege, or 
of breaking the Priſon of the Ordinary, had no Right to the Benefit of Lett. F. 12 
the Clergy, but at the b Diſcretion of the Ordinary, Ker A. 123. 

Set. to. It ſeems clear, © That before the Statute of 4 H 7. 13. Pet. K 24. 


” 


He who had been admitted to the Benefit of the Clergy, might have it Lett. B. 
a ſecond Time as well as the firſt, unleſs he had broken the Priſon of Fitz. Coro. 
che Ordinary, to which he was committed when the Clergy was firſt al- 28e, . 
lowed him; in which Caſe it ſeems, à That he could not ſave himſelf from 4 laſt. 314. 
a ſecond Proſecution, tho for the very ſame Felony for which he was 12.08 39. 
before convicted, unleſs he could ſhew a Purg ation. 5 
See. 11. But it is enacted by 4 H. 7, 13. That every Perſon, not being '7 A. pl. 
within Orders, who hath once been admitted to the Benefit of his Clergy, eftſoons pl. 3 3.723. 
arraigned of am ſuch Offence, be not admitted to have the Beneſit or Privikee of Arg. 
the . & c. Ana it is provided, That if any Perſon at the ſecond Time . 112. 
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asking his Clergy, becauſe he is within Orders, hath not there ready his Letters of 3 125 


his Orders, or a Certificate of his Ordinary, witneſſing the ſame : That then the Abridged Bro. 
Juſtices afore whom he is ſo arraigned, ſhall give bim a Day by their Diſcretion 8 * . 


to bring in his [aid Letters or Certificate ; and if he fail, and bring not at ſuch Abridged 

4 Day his ſaid. Letters or Certificate, then the Perſon to loſe the Benefit of his Fit. Coro. 
Clergy as he ſhall do that is without Orders. Bre. Chas, 
6 oe OR: | | 5 | | 13. 
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| 9 3 „„ I OR | | Fa Ker oo 8 a - 
a to am Widow or: Widows, or ta, two, Wives. or mere. But Vide S. P. C. 
DaliC. 21. pl. 
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18. p. C. 375 | 
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to be holden 26 AMT. pl. 19. and 27. Abridged Bro. Clergy, 11, 12. Fitz. Coro. 191, 193; That one who 


had been guilty of Sacrilege might demanil it a: well a; any other. And it ſeems to be holden Fitz. Coro. 232, 


250, 419. That one who had broken the Priſon of the Ordinary had no manner of Right to it. Vide 12 All. 39. 
Abridged Bro. Clergy, ie. This Point is made a Quere'g E. 4. 28. pl. 40. Abridged Bro. Clergy, 7. Hl. P. C. 
230. S. P. C. 31. Lett. F. 32. Letter A. 107. Letter B. 124. Letter C. 135. Letters B D. See the Pre» 


amble of 4 H. . 13. But 17 Aſl. pl. 4+ 17 E. 3. 13. pl. 47. Abridged Fitz. Coro. 112. It ſeems to baue been 


doubted where the Clerk was attainted before he firſt had the Benefit of the Clirgy. 4 Fitz. Coro. 222. and f 
the Boot- cited to Letter C. and #0 the former Sefton, Om Tet ret es 
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11 EE 
1 (| . . 135. 
14 Letter B. D. WIIcl | or. 
| Fg gee feſs, or ſtand Mute, Gr. But Y where the Crime itſelf charged againſt a 
H. P. C. 3, Perſon in Holy Orders, is by any Statute, generally excluded from the 
236. Clergy, ſuch Perſon ſhall no more have the Benefit of it than if he were 


. cCC̃onvickions often. y Negligence of the Clerks, &c. having the Rule and Keep» 
Wl 1 Ing thertof, bad been imbezilled, and not ready to be oljected againſt ſuch Perſons, 
14 being newly arraigned before other 717 75 &c. And for that it had not been 
ii tnomn certainly whether to reſort far the ſame Records, becauſe they were not cer- 
. fed into any Plare certain, ſuch Offenders had often had the Benefit of the Cler- 
4 E) where they ought not, &c. And thereupon it is enacted, That the Clerk 
15 = © of rhe Crown, Clerks of the Peace, and Clerks of Aſſiſe, where any ſuch Attainar, 
Wi. or Comvittion ſhall be ſo had, ſhall certify a J. ranſcript, briefly containing the 


e os nf every ſuch Indiftment, &c. and Clerk attainted, &c. that is 10 ſay, the 
N.amt. Sutname, and Addition of every ſuch Perſon, &c. and the Certainty of 
bbe Offence, &c. and the Day and Place of his Attainder or Conviction, &c. 
and the Day and Place of his Offence, &c. before the King in his Bench at 
Weſtminſter, there to remain of Record for ever, within forty Days after ſuch 
Attainder, &c. if the Term be then, and if not, then within twenty Days af- 
ter the next Term, &c. on Pain of 40 8. &c. And that the Clerk of the” 
5 in the Ning Bench, fhall rective the ſame without Fee, under the like 
„ ff ᷣ ̃ ͤ . 7 „ 
1 0 ect. 15. Provided, That if there be more Perſons contained in any ſuch 
=__ DJ}, Indictment, other than ſuch Perſon ſo attainted or convicted, that then ſuch Clerk 
TH. © Note, That ſhall certify ſuch Tranſcript only © concerning the Perſons or Perſons ſo attainted or * 
rhis ir omitted ronvicted, which ſhall be as effeFual againſt ſuch Perſon and Perſons againſt th 
m Kebles mhom it ſhall be ſo. objected, alledged or pleaded, as if the very Record mere 0 
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tht King's Bench, hell t all ſuch Times 75 5 1 es 7 f the hp per, lhe rp . 
in t bis Rialin Englan nd, 4 '/ SIT 5 „EK 
eas Perſons, 45 be ſo. 2 See 


or Tiiſtices -of the Peate, in overy Coun 
OE him for the Names of. 9 
nt certified in the ſaid Bench, ſhall incontinently certify the ſai 42 Name res a... 
Surnates:.of the ſaid-Ferſons, with the Cauſes why and mherefore they wire- on: "25 wei 
-Deliwery, 77. We of 19 


vided or attainttd, unto the Juſtim of Gaol 
Kc. on Pain of 40 . ihe 
Sectb. 17. But it is provided, This. 3 4 ö 
Clerks of” the Crown, &c. in Wales , Or. Cheſter, or Counties-Palatine-þ "| 
caſter © 4 Durham, .?o make 4 y Tranſcrip 4 of any. ſuch Attainder ir evi. | 
ion, before the King's Juſtices of Bs Counties is Wales, &c. . Ne hn 
Cee. 18. It ſeems, * That, the Juſtices may, by. Force of chil At, j Vi FY 
write in their own Names to the Clerk of the Crown in the Kin 'sBench, 103. 
for a Certificate of the Tranſcript of an Attainder or 175 ion, and ks 
need not do it by Writ in the King s Name under their 7eſte, &. which 7 9. 515 2 
is requited b by the Conſtruction of 2 & 3 E. 6. 24. wher the, Juſtices ; , 4. 5 i 


s Vine Sog. 
i 5 


of one County write to thoſe of ghd for the Certificate of the At- ch. 25 80 
tainder, or Acquittal of the Principal, in order to proceed againſt the 53. 


15 not e 1. 2 q- Ft; 


Acceſſary. And the Reaſon of the Difference is, bocauſe ih this CEN + 2 * 5 | 


Juſtices Write to Juſtices, bur in the N to an Officer only. 10855 

$2. 19. It is farther provided b by 3. & . & AI. 9. 72 8. fol. 10 2 Pa 
lowerh, Poraſmuch as ſuch Men and omen who have once, had their ' Clergy, CT OR. 
&c. may happen to be indicted for an Offence committed aftermirds In R 
other County, . Be i therefore enacted, That the Clerk of the e Crown, Clerk 5, 
the Pearce, Clerk of the. Aſiſes where ſuch Man or Woman "ſhall be eiche. 1 0,47 
| ſhall, at the Requeſt of the Proſeeutor, or. any other in thei? Maj reſties Bea, 
certify u T1 ranſeript. briefly, aud in few Words, containing the Effet and Tenor 4 
of every Inditt ment and Conviction of ſuch Man or Woman, of li or ot © 
having the Benefit. of the C leroy, &ci: and Addition of every 1. 5 Perſon DEE 
P erſons, , and the Certainty of the Felony and Con vittion, to tf udges andl e 
Juſtices in ſuch other County where 2 Man or Woman ſtall mac 7 
which Certificate being produced in Court, ſhall be fe Neient Proof 25 ſth 2 
Man or Woman have Mer bad the Bengt of Clergy, Ke. ” 
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As tothe. ſebond Point; vis. Foe what Crimes th benefit of the | 
Clergy, © or rather of the Statute may. be demanded, 1fhall premiſe, 


Sec. 20. Firſt, Thar it ſets to be generally sd, That by 1% 
Common Law it is demandable as well upon an 7 Appeal 48 Itidimeni; . ; 8 
for any Ctin whatſoever, which ſubjects the Offender to the d Loſs of b. 25 5 
Life or Member, except © High Treaſon, (whether àgainſt the King 's 1 F. C. 
Perſon or f not,) and Sacrilege; for the firſt of which the Common 172 Bro. 1 


ſeems to give the Offender. no manner of Right to the Benefit of his 19 


Clergy, and for the latter to have it left to the Diſcretion of the Oc- A wy >a 
| any, as hath been more fully . Seck. 9. e 2 b. Cr. 
Es —4 52 


7 19 II. 6. 47. * 103. "Abridged kit Cw. 8. Bro, Cierdy,; 4 Vide 2 tat 1 | f 80 is appears from 


the Books cited to Letter E. Tet H. P. C. 330. and 11 Co. 29. b. and Bro. Clerj Y, 25, 31.18 ſo oy ing be 2 That 
by the Common Law Clergy was excluded from ſuch High Treaſon only as was againfs tht. Pa & Rg. We 
Quare pon whar Grownd * it holden, And ſee 25 1 3- De ä We 
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5b * Pit a 80 far va Ferfon, ho in Reſpect of his Mrders or 
8. P. C. 134, Learning, or otherwiſe, is qualified to be admitted to che Benefit of the 
be lere i denied fr in Reſbect of his d Crime, not un Ad NN 
125, Ce. Clergy. is denied it in Reſpect of his 4 Crime, not amounting to High 
H A 5 1s inne „„ Sou II get pe LY 4 de Some. LTENT | 
. Treaſan pr. phe F ſuch Denial muſt be "grounded" on ſome Act of 
ann e . os 46) 
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.it f ſhall haye the Benefit of the Clergy,” unkels it be exprefsly excluded 


" | n is denied the Benefit of the 


H. P. C. 231. from it. 

Ter K. 133. Clergy, in Reſpect of a Statute, excluding'it from the Crime charged 2. 
him, the chen or Appeal, and the h Evidence thereon, mult 

1e . erprelely bring his Caſe within the Words of ſuch Stature: And there. 

Dy. 261. pl. fore, if à i Murder, be not expreſsly | laid, | and | proved to have been done 

26. 224- Pl of Malice prepenſe; and the Offence of an Acceſſary & before, to have 


e maliciouſly.; and that of a l Cut-putſe clam & ſecrete a perſons, 
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Let. 61. been adjudged, ® That an Indictment of Robbery in quadare vid Regia pe. 
pl.z6. ei dygent” de London ad Illington, fhall not ouſt the Offender of the 
Vid 23 H.8. Benefit of his Clergy ; becauſe the Words of the Statutes n to this Pur- 


Ch. I. 

1 E. 6.12, 
Par. 10. 
* H. P. C. 
. 
1 And. 195. 
11 Co. 37. 


1 N 
i 1 . Ph. & M. 4. 
1 | TIH-P.C.231 
8 El. Ch. 4. 
„ m Moore 5. 
140 . 16, 
1 n 23 H. 8. 
FF; Ch. 1. Par. 3 
1 E 6. Ch. 
12. Par. 10. 


 _— on 183. pl. command, bire, or counſel any Perſon, &c. which are not expreſsly. pur- 
| | F__=- | Vide 4 & 5 ſued in ſuch Indictment. But the counſelling another being neceſſarily 


4 & 5 Ph. & e A. ee ee ee eee 
u. doth no way alter the Nature of the Offence, but only leaves it to its 


poſe are In, or about, or near the Highway. Vet it hath been adjudged? || 
That an Indictment againſt a Man as Acceſſary to Murder before the 
Fact, by the Words. malitioſe excitavit, movit, & procuravit, Cc. is (uf- 
ficient to out the Offender of the Benefit of the Clergy, by Force of 4 & 
5 Ph. &. M. the Words whereof are That all Perſons who ſhall maliciouſy 


included in the moving, procuring, and exciting him, which therefore 
are tantamount in Senſe, and different only in the. Manner of Expreſſion, 
ſuch an Indictment is as P much within the Statute as if it followed the 
very Words. Alſo it hath been 4 adjudged, That in onder to ouſt a 
Man of the Benefit of the Clergy by Force of a Statute, which takes it 
away from a Capital Offence at Common Law, there is no need that the 
Indictment or Appeal conclude contra formam Statuti, becauſe the Statute 


195. 


t And. 


proper Judgment, and takes away a perſonal Privilege of Exemption from | 


P See B. 


2, 


ſuch Judgment. | 


Ch. 32, Seck. 


Seck. 26. Fourthly, A Statut 


e excluding the Principals from the Bene- 
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9. 
r Vent. 13. 
R Wo ; 3- Se. 4. 
TH} 183. pl. 59. 

1 | , 


t of the Clergy, doth © not thereby exclude the Aeceſſaries before of 
Ch. 3o. Sed. after; Neither 1 d 


r See B. 1. Ch. 


oth a Statute, excluding the Acceſſaries, thereby exclude 
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Ch. 30. Seck. 7. H. P. C. 3, 58, 1 Co, from 29 to 36. 1 And. 195. Dyer 99. Pl. 59. 
See 4 & 5 Ph. & Ma. 4. 11 Co, from 29 t 36. Sav. 46. pl 98. Us 
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the Principals. And it ſeems agreed, 4 That where a Statute "excludes p. C.). 
thoſe from the Clergy who ſhall be found guiley 'of Petit Treaſon, Mur- 5%, 191 

der, Burglary, Robbery, bona i other Kind of Crimes, it ſhall be con- Dy. 99: 4 


ſtrued to intend only to exclude the Principals, and not Acceſfaries be. 5. 183. Pl. 
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j- 4 
p * 
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. 
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fore or alter, norwithſtanding they are certainly in a high Degtee Par- 
takers. in the Guilr of the principal Offender; as hath been more fully 
, ſhewn Chap. 29. Sec. 13, 14. Yet inaſmuch as ſuch Statutes taking a- 

Way a Privilege of fo high ee to ihe Subject, ought to re. 

_ ceive the ſtticteſt Interpretation; and the Words of them may, without 
any manner of Strain, or Repugnance to the general Rules of Law, be 
taken jp ſuch a Senſe as will include the Principals only, I do not know 
- that they have ever been catried farther,” OOO 

. Sect. 27. Fifthly, Where Clergy is allowable, it ſhall be as much 
allowed to one who ſtands Þ Mute, or challenges peremptorily © above H. P. C. 
the Number of twenty, or is d outlawed, Gr. as'to one who is convict- 23 in. g 4 
ene gy, 755 2 
Seck. 28. Sixthly, A Statute taking the Benefic of the Clergy from 2 2 
thoſe who ſhall be found guilty, doth not e thereby take ir from thoſe Moore 13% 

who ſtand Mute, or challenge peremptorily above the Number of twenty, pl. 738. 
or are outlawed, &. But ir ſeems f clear, That a Statute taking it a- Core. Bt 
way from thoſe who ſhall be found Guilty, extends as well to thoſe who H 2 7 1. 
bball conſeſs themſelves guilty upon Record, as ro thoſe who ſhall be 7% 

J T ba oat F ged Bro: 
found guilty by Verdict; for as the latter are found guilty by a Jury, Clergy 27. 
ſo are the former by the Court, and their Conviction being from their Fitz, Coro. 5 1. 
oven Mouths, is of the higheſt Nature poſſiblee. 475 CG 231. 

. SF. 29. And now I thall endeavour to ſhew for what Crimes per- Par. 2. 

ſons are excluded from the Benefit of the Clergy by Statutes made 3,” + W. & 

ſince 25 E. 3. which being ſomewhat perplexed and intricate, I ſhall, 4 co. 596 

for the better clearing of this Matter, firſt take a general View of thoſe bd. 
Statutes ſo far as they are in Force at this, Day, and then ſhall more di- 8 . 


 indtly "conſider them, as they particularly concern the ſeveral Kinds of 6525 H.8. 


Capital Crimes. VVV ee + - 
Sed, 30. The firſt of thoſe Statutes I ſhall take Notice of, is 23 H. M. 
8. Ch. 1. by which it is enacted, Par. 3. That no Perſon who ſhall be found 11 Co. Poul · 
| guilty, after the Laws of this Land, for any manner of Petit Treaſon, or for 721 ; . "i 
0 any wilful Murder of Malice prepenſed, or for robbing any Churches, Chapels, 2. 
| or other Floly Places, or for robbing of any Perſon or Perſons, in their Dwel- | 
ling Houſes, or Dwelling Place, the Owner or Dweller in the ſame Houſe, his Wife, 
his Children, or Servants, then being within, and put in Fear and Dread by the 
| ſame, or for robbing of any Perſon or Perſons in or near about the Highways, or s, Riſtar: 
. For wilfull burning of any Dwelling-Houſes or Barns, wherein any Grain of Corn Statutes ; but 


Pulton omiti 


ſhall happen to be; nor any Perſon or Perſons being found guilty of any 4b:tment, % jw . 
Procurement, Helping, Maintaining, or Counſelling of, or to any ſuch Petit Trea- bout, and + 

W | ſons, Murders or Felonies, ſhall be admitted to his Clergy ; ſuch as be within Leon o 

T Holy Orders only excepted.  . © Fe CORY! 5 N 
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Seck. 31. Nor, That this Statute extends 8 as well to Appeals as to * 11 Co. 30. 
Indictments, and to thoſe who ſhall confeſs h, as much as to thoſe who b Supra Selt. 
| ſhall” plead and be found Guilty; for the Words are general, That uo 28. 25 
Perſon who ſhall be found guilty, after the Laws of this Realm, &c. ſhall be ad. 1 C ** 
mitted to his Clergy, &c. But it extends not i to Perſons outlawed, and , of 2; H 
was eaſily evaded * by Perſons brought to their Trials, by ſtanding 8: 3: 
Mute, or challenging peremptorily above the Number of twenty, whereby 30, b. 90 
they prevented tir being found guilty, + 5 3 
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2 11 Co. 37, 


* Selb 2 Aſter came the Statute of 1 B. 6. 12. Par, 10. That no Per. 
ſen whoſhullb 
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b 1x Co. 32. 
b. 

c x1 Co. 31, 

32. e 

4 Supra Sect. 
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© Supra Sc. 


32. N 


F 11 Co. 32.2. 


Sup Sect. 27, 
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426 Lett. A. 
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challenge more 
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ſame upon his Arraignment ; or will 
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Sec. 32. But theſe two laſt Deſects are provided for by 2 H. | 

. by which. it is enacted, Par. 2. That ever) Perſon who! ſhall Rom 
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Nobbery or Burglar ier ether Felony, | according to the Tenour and Meuning" of 


23 H. 8. and: thereupon arraigned, and db f and Mute. of \ Malice n fo 
Mina, of challen 
vr do not anſwer. 
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Y 1 S> ? 


Seck. 33. But this 


ſaries before, both of which are included in 23 HF. 89. 


> i 3 » © + pf . : 


x — 


being then in the 


this Realm, or ſhall ſtand wilfully, or of Malice, Mute, ſhall not be admitted ts 


the Benefit of his Clergy, And that in all other Caſes of Felony, all Perſons that _ 

ſhall be arraigned, or found guilty apon their Arraignmem, or ſhall. confeſs, of 
| fland Mute, in Form aforeſaid, or will not anſwer direttly in Form aforeſaid,” 

Dall have their Clergy in the ſame Manner as before the firſt Tear of King Hen- 


ry, VIII. 


Sed. 35. Note, That this Statute extends as well to b Appeals as to 


Indictments, in which Reſpect it is more fully penned than 25 H. 8; 


And that it extends to Perſons in Holy Orders, as much as to Lay-men, 


and to all Perſons attainted in general, and conſequently, to thoſe who are 


outlawed, in which Reſpects it is more fully penned than either, 4 23 


or © 25 H. 8. Yet it hath ſeveral conſiderable Deſects; as, 


eaſily made ineffectual f by raking ſuch Challenges, as to Crimes ex- 


cluded from the Benefit of the Clergy, by this Statute, and no other. 
Bur as to Crimes within 25 H. 1. it 8 ſeems plain, That a Perſon _ 


that takes ſuch Challenges might be excluded from his Clergy, by for: 


of that Starute even before it was reviv'd by 5 & 6 E. 6. ſer forth mole 
at Large Sec. 42, Cc. becauſe 1 E. 6. reſtores the Benefit of the Clergy, as 


it was before the Reign of Henry 8. to ſuch only as ſhall be found guilty, 
or confeſs, or ſtand Mute, or not anſwer directly, and conſequently 
h choſe who challenge above the Number of twenty, ſeem clearly to be 
excluded in the ſame Manner as if 1 E. 6. had never been made. 


dtherwiſe bolden, E Vide H. P. C. 239. 
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0 rer Aircliy .to the ſame; Indiitmnt and Felony, whereupon he is ſo 
* arraigned,” ſhall from thtnceforth loſe the Benefit. and Privilege | of bus Clergy,” ih 

ute Manner and Form 4s. , the had, alraciy pleaded to the ſume Petit T, reaſon, | 

Marder, Robbery, Burglary, or: other. Felony,” whereupon he ii ſo' uraigned, and = 

therenpon had been found gully, 1 r 

| is Statute Extends not to thoſe who are outlawed; - 

any more than 23 H. 8. neither duch it extend to Appeals, nor to Atceſs | 


e in due Form of the Laws attainted or convicted of Murder, of © 
Malice prepenſed, or of Poiſoning, 2 Malice prepenſed, gr breabing of a; 
| Houſe by Day or by Night, am Perſon lo 
ſiumè Breaking ſhall be committed, and thereby 
Perſon inthe Highway, br near the Highway 
Geldings, or Mares; or of felonious taking of any Goods out of any Pariſh-Charth; 


; we Houſe where the 
put in Dread; or of | robbing any 
; or for felonious ſtealing of Horſes, | 


or other Church or Chapel; or being indicted or appealed of any of the ſame Of. 
py | V Verdi of twelve Men, or ſhall 4% | e114 
not anſwer direttly according to the Laws of 


Seck. 36. Firſt, In that it doth not exclude thoſe from the Benefit of | 
the Clergy, who challenge above the Number of twenty; ſo that it is 
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Manner as before the Reign of Henry 8. till the mak 
Mar. ſet forth more at large Seth. 379. 
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Vide infra 
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tute muſt be ſupplied by a reaſonable Intendment, and d conſtrued to mean eee -þf 
| ſuch Houſe-breaking only as amounts to, or is attended with Felony. S.P. C.. 126. : il 
Seck. 41. It is © holden by Sir Edward Cote, That Piracy was reſtored bps 55 

to che Benefit of the Clergy by this Statute; but as to Piracy on the High 3: * © 4 


be 1 1 | 2 | . . VP 5 » *x1 Co. r. b. | 
bur only the Manner of the Trial) ſhall not be included ins Statute {peak- * © pk Fay 

ing generally of Felonies, which ſhall be conſtrued only of thoſe Felo- pl. ar ef | | 

| ide 3 Iaſt. „ $4 
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mitted in a Creek or Port within the Body of a County, but no 6+ b. 1. c. 3. = 

** 5 eee ee e ee 91.86, 7. „„ 


Sed. 42. The next general Statute relating to theſe Matters, 18 3 & * bg ww tf 


another, and there are tried, & c. and that this Omiſſion was ſupplied by ß J 
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peal of 25 #.8. but only this, That thereby many of ſuch Felons had 


| theſe Words, For Redreſs whereof, and then goes on, be it enacted, &c, That 


+ ſon of the ſaid) Statute of 1 f. 6 
Cc. in one County, and after had been taken & 't An: 
andi there had their Clergy, which they would not have had, if the laid. 
Statute of 25 H. 8. had ſtood in Force ; and then goes on in theſe Words, 
For Reareſs, whereof from henceforth to be had, be it end 
ſaid Ad made inthe ſoid 25th Tear, touching; the putting df Fares] 
their Clergy ; and every. Article, Clanſe and Sentence, contained in the ſame,, | 
touching Clergy, ſhall from , henceforth, toc hing | ſuch Offences, from hence fl oth. 


to be committed and done, ff 


tute revived 25 H. 8. for the Whole, or only for ſueh Part of it which 
relates to Felons removing the Thing feloniouſly taken into a different 
County from that wherein they took it, and there tried, &c.? And Sir 


aS P. C. 128. 


8 * 


1 E. 6. divers Perfons h 
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c. and tri in another, x 1 
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ſuch Offenders from, 


and, remain and be in full Strength and Vertu, 
in ſuch Manner and Form, as it did before the making uf-the. ſaid; At in the 
Year of the Reign of our Sovereign Lord the King that now is « Any Clauſe, . 

d therein to the contrary notwithſtanding... + 


Article, or Sentence. compriſe E 
Sec. 43. It was for ſome Time a great Queſtion, Whether this Sta- 


2 William Stainiſcrd: inclines to the latter Opinion; becauſe the Words 
ate, 7 hat the ſaid Aft made in the ſaid 25th Tear, touching the putting ſuch Of. 
fenders from their Clergy, ſhall be revived, &c. where the Word ſuch ſhall 
have Relation only to the Offenders mentioned before; which are thoſe 
who ſteal in one County, and remove the Thing ſtolen into another; 
and this Objection is ſtrengthened b by the Title of the Act, which is 
only this, That ſuch as rob in one Shire and fly into another, ſhall not have 
their Clergy. To which it may be added, That all Statutes which take 
away Clergy, are to be conſtrued ſtrictiy in favorem vite. Let it hath 
been adjudged e, and is, as I take it, fully d ſettled; That this Statute re- 
vived 25 H. &. as to every other Patt of it, as well as that concerning Felons 
carrying the Thing ſtolen from one County into another; for granting that 
the Makers of the Statute of 5 G 6 E. 6. had the Cale of ſuch Felons 
principally in their View; which appears pretty plainly, not only from 
the Title of the Statute, but alſo from the Preamble and Purview, for 
the Preamble expteſsly takes Notice of no other Miſchief from the Re- 


their Clergy ; and then follows the enacting Clauſe, which begins in 


25 H. 8. touching ſuch Offenders, and ſuch Offences, remain in full Force. Vet 
conſidering that the Statute of 5 & 6 E. 6. begins with a Recital of the 
whole Clauſe of 23 H. 8. wherein there are ſeveral other Offences con- 
rained, and that the Words, Such Offenders, and ſuch Offences in the enad- 
ing Clauſe of 5 & 6 E. 6. may properly enough refer to them, as well 


as to the Offence of the Felons mentioned next immediately before: And 


111 Co. 33, 


34. 
Vide ſupra, / 


SeQ. 257. 
and B. 1. ch. 
32. SeQ, 3. 


farther conſidering that the Words, Such Offenders aud ſuch Offences, may 
properly enough be taken to include all ſuch in Miſchief, and ſuch in In- 
convenience, according to the received © Conſtruction of the Word ſuch, in 
ſome other Statutes, and 4 fortiori, thoſe in greater Miſchief and greater 
| Inconvenience, as almolt all the other Offences ſpecified in 25 H. B. arc, 
as for inſtance, Petit Treaſon, Murder, Arſon, Gc. and it is a received 
t Conſtruction of penal Statutes, to extend them to all Caſes that come 
within the Meaning of the Words, And it would be abſurd to imagine 
that the Makers of the Statute intended to put thoſe who carried Goods 
ſtolen into a different County, in a worle Caſe in ſuch County than in 
that wherein they ſtole them, as they muſt be if 25 H. 8. werb only re- 
vived againſt them where they carried the Thing ſtolen into à different 
| 1 | "% County ; 


2 


— 


4 A 
| County for by ſuch a Conſtruction they would have been excluded | | ; : x 


from the Clergy, in the County wherein they committecd che Rob- 
bery by 1 F. 6, 12--only, which nor extending to thoſe who. challenge l 
above the Number of twenty, might eaſjly be evaded; whercas in a dif xz 
ferent County they would be excluded from it in ſuch Caſe, by 25 HH. „ 
8. To wh.ch way be added, That the firſt Sentence of he Purview . Co. 34 

of g & E. 6, viz. That the ſaid. At of 25 H. 8. touching the putting fc 
Offenders 12 5 their Clergy, had been ſufficient if no more had been intend. 

ed hut the excluding thoſe who. rob in one County and fly into another: "= 
and therefore it is moſt natural to intend that it was the Meaning of : 


 Offcnges, rewarn, Us, to-rexive tne! wee 39. the, a it Lilated:, te 


Murder, Robbery, or Burglary, or other. Felony, according to the { enour and 


Wo 


ſhall not haue the Benefit of his Clergy. - 5 
Seck. 46. It is obſervable, 1. That this Statute is general as to all Rob- 


5 Fs | | . 8 Al | 11 Co. 4 * 
beries of this Kind as were excluded from the Benefit of the Clergy, by 36, 3). py 
ſome former Stature ; for ir cannot be well imagined that the Makers of Vide HP. C. 


| . 5 7. 435,236,237. 
this, or any other Statute, intended in any Caſe to take awayClergy from Cont. Seri 


the Acceſſary, where the Principal is left to the full Benefit of it. 46. pl. 98. 
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2 Wang, Bock H. 
8. 47. 2dly, That an Indiftment, or Appeal, in order to ouſt aq | 
Acceſſary of his Clergy by force of this Statute, mult expteſsly purſue ir, 
vide Dy. in Subſtance * at leaſt, as hath been already ſhewn, Self. 2. 
186. pla, 3. Seck. 48. It is farther enacted by 3 & 4 W. & M. 9. Par. 3. Thit if 


— , 


That ebeWords any Perſon or Perſons whatſorvier be | indiffed of any Offence, for which 


Wilful Mor- 


der, in an In- V) Vertge of any former. Statute, he of they are exilnded from having rhe. Bi 


diiment n nt of his or their Clergy, if he of they had been thereof convicted by Verdict or 
the Statute are. „ Bags.” .& 3 OECGT 65.098 „„ „ 39 70407 eh WOT OO” SP. MN PETTY 

ſufficiently pur. Confeſſion, if he or they ſtand Mute, or will not anſwer dir ecklj to the Felony, or 
ſued by lojing ſhall challenge peremptorily above the Number of twenty” Perſons returned to be on 


the Murder the Fury, or ſpall be outlawed thereupon, ſhall not be admiitted"to the Benefit of his 


done ex mali. % . 
tia præcogi- * their Clergy. 


rata. Feet. 49. But Note, That this Starute extends not to Appeals, nor to 
Offences made Felonies by ſubſequent Sterures. e ee EAT e 


3 
F ; 1 

1 : 

£+ 
* 

1 


And now I am in the ſecond Place more diſtinctiy to conſider the ſe · 
veral Statures which take away the Benefit of the Clergy, ſo far as they 
particularly relate to the ſeveral Kinds of Crimes; for the better Illuſtra- 
tion whereof having referred the Reader, as to the Felonies made ſuch 
by Statute, to the ſeveral Chapters in the firſt Book wherein ſuch Felo- 
nies ate handled, Þ ſhall here conſider the Statutes which take away Cler- 
gy from Capital Offences at the Common Law, under the following 
Heads, as they relate, eee een e e eee 


8 


1. To petit Treaſon. 
2. To Homicide. | 
3. To Larceny. [I 5 4 
4. To Sacrilege, 0 9 | 
F. To Robbery. 

6. To Burglary. 
7. To Arſon. 


Seck. 50. And firſt as to Petit Treaſon: It is certain, that by force 


vide ſupra, Of 23 & 25 H. 8. revived b by 5 & 6 E. 6. the Principal not being a 

SQ. 43, 44. © Clerk in Holy Orders, is excluded from the Benefit of the Glergy, up- 
| 4 ** 3 on a d Conviction, © ſtanding Mute, or Challenge of more than twenty, 

Seck. 13. upon an f Indictment. OY "70 


4 


: Vide ſupra, Sec. 5 1. And Sir 8 Matthew Hale ſeems to be of Opinion, That the 
1 Principal is likewiſe ouſted of his Clergy, by 23 H. 8. in Appeal of Pe- 
32: 33 tit Treaſon, if he be convict by Verdict or Confeſſion, but not in other 
$319: fupra, Caſes : But Quere, How this can be? For ſince ſo much h only of 23 H. 
«Hp c. 8. ſeems to be revived, as is affirmed and enforced by x5 H. 8. and that 


212.. _ _ extends to Appeals but only to Indictments, ir ſeems. difficult to 
ide ſupra, 


34.43, 44. 


make out that any Part of 23 H. 8. ſo far as it relates ro Appeals, is re- 
= CITE Þ UN Els a 2 

| Sed, 52. But I would rather incline to think that the Principal in an 
i Vide ſupra, Appeal of Petit Treaſon may be excluded from his Clergy by 11 E. 6. 


Sc. 34, 35. 1 2. in all Caſes except that of challenging above the Number of twenty, 


under the Words Murder of Malice prepenſed in that Statute; becauſe all 


1. ch. 2. Petit Treaſon, in the very Notion of it, neceſſarily * includes ſuch Mut- 


Self. 


x0 


3 % , 1 N : 4 p 5 ; . | h * i = p 
e - ' ; ; : | 2 i | 7 ” 1 C j | * | - 5 5 Y j 
| * : by "Fra \ * N . / ; - | l = | . — | 2 | . 
* * 4 7 p j > GY ? 1 | v%. * a q | x 
N „ e a 5 > x f 7 . * = 
Chap. ; 3 . | Of. Clergy. 4 \ 349 


Saf in 3. However the Makers of 4 © & 5 Ph. & M. 4. ſeem plain- Vide ups,, 


ly to have been of Opinion, That the Principals in Petic Treaſon are ** 45. 
excluded from the Clergy in all Caſes as well upon an Appeal as Indict- 
ment; becauſe they have in all Cafes expreſsly excluded the Acceſſaries 
- malicioufly before, as well upon an Appeal as Indictment; and b it can- »y;qe 11 Co. 
not be well imagined that they intended to make the Law more ſevere a- 35. 2. 
gainſt them than againſt the Principalss. 9 85 
Sed. 54. ' Secondly, As to Homicide: It is certain that willful Murder 
of Malice prepenſed is exeluded from the Benefit of the Clergy upon In- 


" 


And ſupra 
Se & . 46. 


dictments in all Caſes by © 23 & 425 H. 8. and by 1 FE. 6. 11. vide ſupra, 


Sect. 5 5. Alſo ir ſeems f to be the Opinion of Sir 8 Matthew Hale, $.25, 30, 31, 


That it likewiſe is excluded from the Clergy in all Caſes as well upon Ap- 88. 107 1 


peals as Indictments, but this ſeems queſtionable; for Appeals are cer- * Vide foprs, 


tainly not h within 25 F. 8. and h therefore ſince ſo much only of 23 H. 1 ce. 
8. is revived by 5 & 5 E. 6. as is affirmed and enforced by 25 H. g. Vid fapr. 


do not fee how it can be revived as to any Appeal. From whence it Set. 42, 43, 

ſcems to follow, That the only Statute which expreſsly excludes them 

is 1 E. 6. 12. which 1 omits the Caſe of challenging more than twenty. Vide ſupra, 

Neither is this Deſect ſupplied by 3 & 4 W.&M. 9. for this extends * 5 ry 

% LR Tu „ 

Set. 56. But Acceſſaries maliciouſly before to ſuch Murder are ex- 

pteſly excluded from the Clergy in all Caſes, as well upon Appeals as 

jndictments by 4'& 5 P. & M. 4 and how far the Principal may f hereby t Vide 1 

in like Manner be implicitly excluded alſo in all Caſes, I ſhall leave to be = "ang 

Ee 
Seck. 57. By 1 Fac. 1. 8. He that ſhall be convicted by Verdict of ß 

twelve Men, or Confeſſion, or otherwiſe according to the Laws of this 

Realm, of Homicide, by Stabbing, (but nor thoſe who abet them, &c. for 

which I ſball refer to Book 1. Chap. 30. Seck. 4, 5, Cc.) ſhall be excluded 


from the Benefit of his Clergy, &c. 


Seect. 58. And this Statute ſeems plainly to extend as well to Appeals 

as Indictments, but not to the Caſe of ſtanding Mute, or challenging a- 

bove twenty, &c. But thoſe who are indicted of ſuch Manſlaughter are Lo 

excluded from the Clergy in all ſuch Caſes, as well as on a Conviction, fe Seck. 

J TO CM TSP ml 
Thirdly, Larceny is excluded from the Benefit of the Clergy in the fol- 

io. oO On et 


1. In that of a felonious ſecret Taking from the Perſon, 
2. In that of Horſe-ſtealing. 5 
3. In that of ſtealing from a Shop or Dwellirig-Houſe, &c. 
4. In that of ſtealing Woollen Manufactures from the Tenters. 
F. In that of ſtealing the King's Naval Stores. = 
59. And firſt, As to a felonious ſecret Taking from the Perſon: - 
It is enacted by 8 Elis. 4. That no Perſon who ſhall be indicted or appeal- © 
ed for felonious taking of any Money, Goods, or Chattles, from the Perſon 
of any other, privily without his Knowledge, in any Place whatſoever, and 
thereupon found guilty by Verdid of twelve Men, or ſhall” confeſs the ſame up- 
on his or their Arraignment, or will not anſwer dire@ly to the ſame, according to 
the Laws of the Realm, or ſhall ſtand wilfully or of Malice, or obſtinately Mate, 
or challenge peremptorily above the Number of twenty, or ſhall be upon ſuch In- 
dicment or Appeal outlawed, ſhall be admitted to his Clergy, &c. FRY 
5 „„ 7 5 ect, 


vide Sed a6, Seck. 60. But Note, That this Statute extends not to any Acceſſaries 
15, 6. before or aſter. ar e Lei pad en Or at 


226. mr coſted of their Clergy in all Caſes, as well upon Appeals as Indicf ments, 


* 


dg. p. C 125. 
Letters B. C. 
H. P. C. 238. ten 


/ 


Supra, 3 N ee 
de. the expreſs Words of 1 E. 6. 12. Par. 10.1 


Are Lo © 0 
238. ſaries to this Offence from their Clergy. 


Shop, &c. be not broke open, and tho the Owner, or any other Perſon be nt in 
ſuch Shop, &c, or that ſhall aſſiſt, hire or command any Perſon to commit ſuch Offence, 
being thereof convict, or attainted by Verdict or Confeſſion, or being indicted there- 
of ſhall ſtand Mute, or challenge above twenty of the Fury, ſhall be excluded from 
the Benefit of the Clergy. j Jo owt pots 

Vide Sec. Sect. 65. But this Statute ſeems Defective in neither mentioning per- 

1 Win Sn ſons d outlawed, nor ©-Accellaries ; neither is it help'd by 3 & 4 V.. 
Sec. 26, 45, AV. . becauſe f it is ſubſequent to it. FF 10 e 
$1.6, Sect. 66. It is enacted by 12 Anne 7. That every Perſon who ſhall fe- 
Se. 48, 5 loniouſly ſteal any Money, Goods, or Chattels, Wares, or Merchaudiſes, of the 
Vialus of 40 8. or more, being in any Dwelling-houſe, or Out-houſe thereunto be. 
longing, although ſuch Flouſe or Oden be not actually broken by ſuch 
Offender, and altho the Owner of ſuch Goods, or any other Perſon or Per- 
ſons, be or be not in ſuch Houſe or Out-houſe, or ſhall aſſiſt, or aid any 
Perſon or Perſons, to commit any ſuch Offence, being thereof convicted or at- 
tainted by Verdict or Confeſſion, or being indicted thereof ſhall hand Mute, or 
will not direclyj anſwer to the IndiFment, or ſhall peremptorily challenge above 
the Number of twenty returned to be of the Jury, ſball be abſolutely debarred of and 

from the Benefit of Clergy, &c. Tit Je en 

Seck. 67. Bur it is provided, That nothing in this AGF ſhall extend to Ap 
"ir ogy under the Age of fifteen Tears, who ſhall rob their Maſters as afore- 
yoo N fe SeF, 68. This Statute ſeems. alſo Defective like the former, as to 
6a, 75 Perſons outlawed, and Acceſſaries. re. — onb AS 
. Sect. 69. Fourthly, As to thoſe whoſhall feloniouſly ſteal Woollen Ma- 
nufactures from the Tenters: It is enacted by 22 Car. 2. 5. That no Perſon 
who ſhall be indicted for felonioufly cutting and taking, ſtealing. or carrying away of 
any Cloth or Woollen ManufaGures from the Rack or Tenter in the Night I int, 
and thereupon found guilty, by Verdict of twelve Men, or ſhall. confeſs tht ſame 
en Arraignment, or will not anſwer dire@ly ta the ſame, according to the L , 


of . the Realm, or ſhall ſtand wilfy lly or of* Malice Mite, or. challenge perempto- 1 
rih above: the Number of twenty, or ſhall be upon ſuch Inalct ment outlawed, ſhall 


Char 


— 


be admitted to the Benefit of the Clergy, Rc. CT | 
Seck. 70. Fifthly, As to thoſe who ſteal Naval Stores: It is-obſer=  _ Yo 
vable, That thoſe who ſhall ſteal or imbezil any of his Majeſty's Sail, Cordage, | 
or any other his Majeſty's 'Naval Stores, are in the like Manner excluded 6 
from the Clergy by 22 Car. 2. 5. as thoſe who ſteal Woolen Manufac- , fr 
tures from the Tenters, . 3 1 PO TY 9 1 
Sed. 7 1. But Note, That this Statute extends neither to Appeals, nor 
'to Acceſſaries. VC Void Seck. 
Seck. 72. As to Sacrilege: It is obſervable, That all Perſons not in 5 & 45,46. 


Seck. 73. But the Word Robbing 8 being always taken to carry with 44. | 
it ſome Force, as ſhall be more fully ſhewn Seckions 88, 92, 96. It ſeems 3 | 
that no Sacrilege is within any of theſe Statutes, which is not aecompa- bug 

ny'd with the actual breaking of a Church, &. 69,70. . 
Seck. 74. But by 1 E. 6. 12. h Par. 10. all Perſons in general are 2 224,P). 
ouſted of their Clergy for the felonious taking-of any Goods out of am Pa- i Vide ſupra, 
riſh Church, or other Church or Chapel, in all Caſes, except that of chal- _ 34,35, 

lenging more than twenty; and by 3 & i 4 V. & M. g. upon ſuch à Chal- 337 8 
lenge, as well as upon a Conviction, &c. upon an Indictment, k whether Sed. 48, 49. 
in the ſame County wherein the Sacrilege was committed, or in a difle- : _ 80, 
tent one. 2 e e 
Seat. 75. But it ſeems, That Acceſſaries to ſuch a Robbery, or fe- 
| lonious taking are excluded from their Clergy by no Statute ; for tho 
they are expreſly mentioned by 23 H. 8. 1. yet ſince they are omitted by 
25 H. 8. 3. and fo much only? of 23 H. 8. 1. is revived as is affirmed i vide ſupra, 
and enforced by 25 H. 8. 3. they ſeem to remain in the ſame Caſe as if Sec. 43, 47, 
they had been wholly omitted by 23 H. 8. 1. which is the only Statute ** 57: 
I know of which extends to them, except the Offence amount to Bun- 
glary, in which Caſe Acceſſaries before are ouſted of their Clergy by 
364 F. & M. 9. 15 . 1 8 | 


SeF. 76. But Quære if there be need of any Statute to exclude'them, 
fince the Common Law ſeems to have given no Perſon whatſoever, any - - 
Right to Demand the Privilege of che Clergy for Sacrilege, but only at 1 * 
the ae of the Ordinary, as hath been more fully ſhewn Section the 

ninth, = 1 25 . 


 Fifthly, As to Robbery, I ſhall particularly conſider the Statutes ex — — 
cluding it from the Clergy, as they relate, . 3 „ = 


2. To Robbery in a Dwelling-Houſe, Booth or Tent. 
3. To Robbery in general. „ 55 


1. To Robbery in or near the Highway... — — 


Seck. 77. And firſt, as to Robbery in or near the Highway: Ic 


is- obſervable, That all Perſons, not in Holy Orders, who ſhall be in- 8 4 
_ dicted m of Robbing any Perſon or Perſons in or about the Highways, are aide ſupra, 4 


5. 


52 - .  . Of Glogy, e 
ide ſupte, excluded from the Clergy by 23 H. 8. 1. and'25 b H. 8. z. revived © 
| rb RR by 5 #6 E. 6. 10 upon a Conviction, ſtanding Mute, or peremptory 
Seck. 32, 33- Challenge of more than twenty; and by 3 & 44 W.& M. 9. upon an 
n , ⁰⁰¶ʒd d ef TS CO RR. 
pee Toa Seck. 78. And Note, That all Perſons in general, who ou be guilty of 
Seck. 48,49 robbing any Perſon or Perſons in the Highway, or near to the Highway, are ex- 
1 9 cluded from the Clergy both upon an Appeal and Indictment by Fx E. 
36, * 5! 6. 12. Par. 10. in all Caſes except that of challenging more than twenty; 
g and by 3 & 4 V. & Ml. 9. upon ſuch a Challenge upon an Indictment. 
Seck. 79. Note, That no Robbery is within thefe Statutes, but ſuch as 
is laid in the Indictment to have been committed in or near the © Hight 
vide ſupra, Way, fand to have 8 put the Perſon robbed in Fear. N ' 
Se&.25 » Sed. 80. It is recited by 25 H. 8. 3. revived8by 5& 6 E. 6. 10. 
 * Supra Sekt. Thar divers Felons and Rollers that had committed many heinous Robberies and 
% Dy. 224 Burglaries in one Shire, and conveyed the Spoil and Robbery bo another Shire, 
pl. 30. aud bad been there h taken, indied and arraigned upon Felony, und felonions ta- 
„ og king of the ſame Goods, and not upon the ſame Robbery nor Burg lary ; for that it 
: Vide fo pra was not committed nor done in the ſame Shire where they had been ſo indicked and 
SeQt. 43, 44 arraigned, and Ly 7 thereof the ſame Felons, Roblers, and Burglars had en- 


h Vide B. 1. 


Ch. 33. S. 9. Jeqed the Privilege of their Clergy. And thereupon it is enacted, That if 
N Perſon or Perſons be indicted of Felony for ſtealing, of any Goods or 
Chattels, in any County within this Realm of England, and thereupon arraigned 
and be found guilty. or ſtand Mute of Malice, or challenge peremptorily above 
, the Number of twenty Perſons, or will not directly anſwer to the Law, ſhall 
loſe and be put from the Benefit of the Clergy, in lite Maaner and Form as 
they ſhould have been if they had been indicked and arraigned, and found guilty in 
the ſame County where the ſame Robbery or Burglary was done or committed; if it 
ſhall appear to the Fuſtices before whom any ſuch Felons or Robbers be arraigned, by 
Evidence given before them, or by Examination, that the ſame Felonies, whereup- 
on they were ſo arraigned, had been ſuch Robberies or Burglaries, in the ſame 
Shire wherein (wh Robberies or Burglaries were commiteed or done, by Reaſon 
whereof they ſhould have loſt the Benefit of their Clergy ty Force of 23 H. 8. in 

Caſe they 2 been found guilty thereof in the ſame Shire where ſuch Robberies 

5 or Burglaries were ſo committed and done. „ 

i rx Co. 3 1. 2. Se. 81. But Note, That this Statnte extends i not to thoſe who are 
outlawed ; nor to thoſe who are indicted out of the Realm of England; 
nor to thoſe who are indicted of ſuch (ſtealing as is excluded from the 

Clergy by ſubſequent Statutes ; nor to Appellees ; but the three firſt of 
theſe Defects are ſupplied by 3 & 4 V. & M. 9. by which it is enaQt- 
ed, 7hat if any Perſon or Perſons be indicted of Felony for ſtealing of any Goods 
or Chattels in any County within this Realm of England, Deminion of. Wales, 
or Town of Berwick upon Tweed, and thereof be convicted or attainted, or up- 
on his or their Arraig ment ſhall ſtand Mute, or will not directly anſwer 10 the 

Indictment, or ſhall challenge peremptorily above the Number of twenty Perſons re- 
turned to be of the Fury, he or they ſhall be totally excluded from having the Be- 

. nefit of his or their Clergy, if it appear upon Evidence or Examination before the 
Fuſtices, that the ſaid Goods or Chattels were taken by Robbery or Burglary, or in 

any other Manner, in any other County, whereof if fuk Perſon or Perſons had 
been convicted by 4 Jury of the ſaid other County, he or they are excluded by 
 Vertue of this or any other A from having the Benefit of bis or their Clergy. 


1 5 S eck. 
. * y : 
» - * ” 


e. 82. Note, That * the Words. If it ſhall appear upon, Evidence before 11 Co. 1, 


the Faſtices, &c. are to be intended where the Party pleads Not" puilty, yr. 


and is found guilty. by the Juty, and the Words / it fad 
Fxaminathn, de age to be intended whiere he lands Mare, of ch 
peremptorily above the Number of 577 ot is outlawed,” or cone 
5 b, e. And it hath been © adjudged, That hefe is no oecd re make »yige üg 
any Entry on the Record, that it appears by fuch Evidence, or Examina“ Sed. 7 of fo | 
tion, that the Felony was originally commenced in a different County, $9364 
and was of ſuch a Nature that the Offender cau'd not have his Clergy: . : 
But it is ſaid, 4 That it is uſual to write in the Margent of the dic 
ment, that it is for Robbery, Cc. in another County.. 


car upon 


„ 


Seck. 83. It is ſaid to © have been holden by all the Juſtices, That if +, princed 66 


the Felony whereof a Man is found guilty in the County wherein he 


» 
0 
11 


is i Ter, 1678. 
4: Moo, 5 50. 
* pl. a 


4 * 
4 % 


Judgment for ſoch Offence, and no other, in Reſpedt of the Robbery, 
Cc. proved upon the Evidence, &c. in the firft County, for being con- 
victed of no Offence which will warrant a Judgment of Death, and con- 
ſequently having no need to demand his Clergy, he cannot be hurt. by 


* 


ing only to Petit Larceny, &. the Offender ſhall. have only the propet 0.4 ; 


beg ß ]7̃%— 8 

Seck. 84. It is enacted by 3 & 47 Ph. &. M 4. That thiſe who ſhall ma- 

liciouſly command, hire or counſel any Perſon or Ferſons is commit or do any , Vide foprs 

Robbery in or near any Highway in this Realm of England, or iy any other Sect. 4, = 

the Queen's Dominion, ſhall be ouſted of their Clergy, on a Con vickion, ſtand. How ſuch cy. 

ing Mute, peremptory Challenge of more than twenty, or Outlavry, J ml be 
3 „ | EN 
Secondly, As to Robbery in a Dwelling-houſe, Booth or Tent, 1 ſhall Vide ſupra, 

conſider the Statutes concerning it as they relate, 3 9 8 


ov f : | = 


7. To ſuch Robbery putting ſome Perſon in Fear. 
2. To ſuch Robbery putting no Perſon in ear. 


Se. 85. Firft, As to ſach Robbery putting ſome. Perſon in Fear: It \ 
is obſervable, 1 hat all Perſons not in Holy Orders, who fhall rob any Per- 
ſon or Perſons in their Dwelling-houſes, or Dwelling-place, the Owner or Dnel- 

ler in the ſame Howe, his Wife, his Children or Servants then beim within, 
and put in fear and dread by the ſame, and indicted, 8 are excluded from 
their Clergy by 23 F. 8. 1. and 25. H. 8. 3. revived by 5 & 6. E. 6. to. . A ons 
upon a Convittion, ſtanding Mute, or peremptory Challenge of more 3, 33 .3" 
than twenty, and by 3 & 4. V. & M. 9. upon an Outlawry. „ 48, 
Sec. 86. And note, That by 25 H. 8. z. and 3 & 4 N. & M. g. they 4 
are excluded from their Clergy on an Indictment in a Foreign County. Sec. bo, * 
ag their Acceſſaries before are excluded in all Caſes by 3 & 4 || Ph. &. bi, pn 
. 87. And by 1 1 Ed. 6. 12. Par. 10. all Perſons in general who Watte, 
ſhall break any Houſe by Day or by Night, (viz. h who ſhall break a Houle 1 $4. te. 
burglarily, if in the Night, or ſhall break a, Houſe and commit a Felony $5:& — wm 
therein, if in the Day) 1. any Perſon being then in the ſame Flouſe where the 11 Co. 36. 2, 
ſame breaking ſhall be, and thereby put in Fear or Dread, are excluded from their = 4; —. 
Clergy, as well upon an Appeal as an Indictment, in all Caſes, k except fa, $:8.93. 


that of challenging more than twenty; and by 3 1 & 4. & M. 9. upon * Vide ſupra, 85 


ſuch a Challenge, as well as upon a Conviction, &c. upon an Indict- 3. 54 
ment, whether in the ſame County wherein the breaking and Felony S:& 48, 48. 
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Wide fuprs, mitted, or in a * different County; and the Acceſſarjes, before to 
Lett. 8, #1, ſuch a breaking if accompanied with ſtealing in a Dwelling-houle, are ouſt. 


82. 83. 1 „ 5 | 5 WO . ” Fs 13% r 
2 f. P. C. ed of their Clergy in all * Caſes by 4 &.5 Ph. & M. q. becauſe the fclonious | 


., 8. aking being accompanied with a Breaking, ſeoms properly © enough to 
_ *** come under the Notion of Robbery in a Dwelling-houſe, all Acceſſaries 


0 : 


8 Vide fopre, to which before the Fact are expreisly excluded from their Clergy by. that 


Fu dan, Statute, as Acceſſaties before to Robbery, in genetal are by 3 & T4. & 
* 96; , Seck. 88. Bur © no Breaking is within. the Statute, of 1 E. 6. which 
85 87 doth not amount to an actual din of an Houſe, or of ſome Part 
2 Kely. 58, of it; as of a Cupboard or Door, &c, fixed to the Freehold ; and there- 
8 85. e ſore the breaking of a Trunk or Box, Cc. ſeem plainly not be within the 

73/87 infra, Starure, But by 3 & 4 W. & M. 9. Every Perſon or Perſons that ſhall fe. 
S. 92, 96. loniouſiy take away any Goods or Chattel, being in any Dwelling. houſe, the Own- 
9 37 er, or am other Perſon being therein, and put in Fear, or ſhall comfort, aid, abet, 
38 aſſt, counſel, hire, or command any Perſon to commit ſuch Offence, being there. 
of convicted or attainted, or indicted, and ſtanding Mute, or peremptorily chal- 


lenging above twenty, ſhall be ouſted of the Benefit of their Clergy. 


| Secondly, As to ſuch. Robbery, putting no Perſon in Fear: I, ſhall con- 
| Cider the Statutes concerning it as they relate, „„ 

I. To ſuch Robbery in a Houſe, which ſome Perſon is in at the 

2. To ſuch Robbery in a Houſe, which no Perſon is in at the 


Seck. 89. As to the firſt of theſe, it is enacted by 5 & 6 E. 6. 9. 
That if it happen any Perſon or Perſons to be found guilty according to the Laws 
of this Realm, for robbing of any Perſon or Perſons in any Part or Parcel of 
their Dwelling-houſes, or Dmelling-places, the Owner or Dweller in the ſame 
Houſe, or his Wife, his Children or Servants being then within the ſame Honſe or 
Place where it ſhall happen the ſame Robbery and Felony to be committed and done, 
or in any. other Place within the Precinc of the ſame Houſe or Dwelling-place, 
that ſuch Offenders ſhall in no wiſe be admitted to their Clergy, whether the 
Owner or Dweller in the ſame Houſe, his Wife or Children then and there being, 
A, Eo ew. f EE 
Seck. go. And that no Perſon or Perſons which [hall happen to be found 
guilty after the Laws of this Realm, of and for robbing any Perſon or Perſons, 
in any Booth or Tent, in any Fair or Market, the Owner, his Wife, his Chil- 
aten, or Servants or Servant then being within the Booth or Tent, ſhall not be ad- 
mitted to the Benefit of his or their Clergy, but utterly be excluded thereof, Nc. 
without having any Reſpec or Conſideration whether the Owner or Dweller in 
ſuch Booths and Tents, his Wife, Children or Servants being in the ſame Booths 
or Tents at the Time of ſuch Robberies and Felonies committed, ſhall be ſleeping 
„% ow... 5 3 3 5 
4H. P. C. Sed. A 1. This Statute d ſeems plainly to extend to all who ſhall be 
23% 237- convicted by Verdict or Confeſſion, whether upon an Appeal or Indict- 
.. ment; but not to thoſe who ſhall be outlawed, or ſtand Mute, or chal- 
ens | lenge peremptorily above twenty Jurors; but theſe Defects are lupplied 
vide ſupr. as to Indictments by 3 < 4 ,. & M. 9. F 
Sect. 48, 49. | | 1 | 
n . | | | Sea. 
cz 1 


* 


Sec, 92. It ſeems to be genetally agreed, That no Robbery, is with- 
in this Statute which is not accompanied with an aual 
"2% 4b & En ; 7 . {5% n b 
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Houſe, ox of ſome Patt of it. e ſupra, Sed. 


* 1 5 Ts \W * 
* » 


2 Houſe ar: the Time of the Robbery doth not bring it within this Sta- 238. 


Tit in Pop. 84. | 


rute ; for the Words are The Owner or Dweller in the ſamt © Houſe, bf "hit there is # Caſe 


2 


Wife, his Children, or Servants, Being then within the fame” Houſe, &cl Vet ſeemingly n. 


it is ſaid in e Hile's Pleas of the Crown, to have been ruled by Advice of » Heeley 64 
97 19 -* o 


rhe Juſtices, Thar where one entered into the Lodging of Sir Hi Hlungate,s. P. C. 129. 


being Parcel of Whitthall, and broke open a Chamber and took away his H. F. C. 236, 
Goods, his Caſe was within this Stature, and that the ladictment 

to be for breaking the King's Houſe, called Whitehall, and for ſtealin; 
Goods of Sir Hi. H. divers Perſons being in the Houſe: But Note,” Thar 238 


11 Co, b. 


this Caſe is wholly omitted in the firſt Edition of Zale's Pleas of the G.... 
and I cannot. but think that it is miſprinted in the Second; becauſe fuch li 
a Robbery ſeems by no Means within the Purview of this Statute, which k 
extends only to ſuch Robberies as are done to a Man in ſuch a Place s 
may be called his Dwelling- bouſe or Dwelling place, his Wife, Children, of Ser. 
"wants being at the ſame Time within the ſame. But in the State of this Caſe cage 
it ſeems to be admitted, That Whitehall, wherein the Felony was com- 
mitred, could not properly be called, nor ought to be laid in the Indice. 
ment as the Dwelling- houſe or Dwelling: place of the ſaid Sir H. H. W uo 
was the Perſon robbed, but of the King: Alſo it ſeems to be admitted, 
That it is ſufficient to ſer forth generally in the Indictment that divers 
Perſons were in the Houſe, without ſhewing that they were under any  _ 


Relation to the Perſon robbed,” as his Children or Servants, &c.' which * ' / 
4 ſeems to be neceſſarily required: by 5 & 6 E. 6. 9. And therefore I 


take it, that the Statute here intended E not 5 & 6 E. 8. 9. but tathe ee eee 


H. f. C. a3, 


1 E. 6. e 12. Par. 10. or 39 f El. 15. Vet Quere; for neither of theſe Sta- 236. 

tutes ſeem to extend to this Caſe as it is here put. However 3 & 11 Co. 36. b. 
4 W. & M. 9. ſeems fully to extend to ir. By which it is enacted, 'That 8 
all thoſe who ſhall rob any Dwelling-honſe in the Day-Time, any Perſon being Vide Capes, 


| * 5 a 3 Fa 4 8 4 N .4 „ „„, $54 3g” >y, Sed. 87. ; . 
therein, or ſhall comfort, aid, abet, aſſiſt, counſel, hire, or command am Per $ Vide, WW 


ſon to commit ſuch Offence, being thereof convicted or attainted, or indifted, and g 55 56, 97. 
ſtanding Mute, or challenging peremptorily above twenty, ſhall be ouſted of their 
Clergy. Bur I do not 8 find that any Statute excludes thoſe from their Cler- , 3, ., g. 
gy who are Acceſſaries to a Robbery in a Booth or Tent, except it be rue of 3 & 4 
from the Perſon of a Man, in which Caſe the Acceſſaries before the Fact > ay - 
ſeem to be excluded from their Clergy by 3 & 4 V. & M. 9. as ſhall'be 9-4 * 
JJJJJ//%%%%bbd ͤ ⁰ 
Sect. 94. It ſeems plain, That thoſe who are guilty of a Felony within 
theſe Statutes, ate excluded from their Clergy by 3 & 4 V. & M. 9. on 
an Indictment in a Foreign County, in the ſame Manner as if they had © 
_ convicted in the firſt County, as hath been more fully ſhewn, Seck. - 
„„ %% a Han og ate ons Aa : 
, Sed. 95. Send, As to ſuch Robbery in a Houſe which no Perſon 4 
is in at the Time: It is recited by 39 El. 15. That then of late divers 
lewd and felonious Perſons, underſtanding that the robbing of Houſes in the Days | 
time, no Perſon being therein at the Time, is not ſo penal as where ſome Perſon is 
therein, had been emboldened to take their Opportunity to commit many heinous 
Robberies, in breaking and entring divers Houſes, &c. and thereupon it is 
enacted, That if any Perſon (hall be found guilty, and convicted by Verdi, Con- 
feſſion, or otherwiſe, according to the Laws of this Realm, for the felonions taking 
| hy ama) 


. 


4 breaking of afl Fer ir vide 
$8535 8 f 988 1ſt 


* e OT OI ENT ey mr * i & 40-370 3 rob 8 3.87 88, 6. 
Seck. 93. Allo it ſeems to be agreed, b That a Sojournier's' bei Vin HC. 
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II P. C. 83, Statute; from whence it ſeems to follow, That a Robbery in ſuch a Lodg-- 
BY 7, ;, ing is not excluded from the Clergy by this Statute, if any Ferſon were 


fame Caſe is 


e det if the Perſon who only ſtood by and entred not the Houſe, had actually 
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473-474 ing in Whitehall or Somenſet-houſe is not d a Dwelling-houſe within this 


38. Sed. 13, one Dwclling-houſe, - _ 
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bel. 
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nce all other 4 Statutes excluding the Benefit of rhe Cl 


>Kely. 30, its it ſeems agreed, Þ Thar this Statute alſo ſhall exten 
58,69, 70. gy ben eto Og 
1. P. C, 237, felonious taking as is accompanie 


7 within this Statute, and may be ſo called in an Indictment, becauſe every 
<Cro. Ca, Owner of ſuch a Chamber hath a ſeparate Intereſt in it. But that a Lodg- 


1 Jon, 394. 


K ] 1 1 0 ps hs — — oy | 122 ou, * a. * at + - 6 #g CW gg 4 | 
855 B. 1. cb. at the Time in any other Part of the Palace, becauſe the whole is but 


e, $48, 98. le ſeems agreed, * That no Accelſry ix onſted of his Cle. 
Vide ſupra, gy by this Statute. Alſo it hath been adjudged, f That he Who. ſtands 


* F 4 


8.0. 53, by and abets another while he breaks and enters the Houle, and after- 
Ke ©. wards divides the Money with him, but doth not actually enter the 
Supra Se. Houſe himſelf, is not within the Statute, the Reaſon whereof ſeems to be 
78.40. This, That the Words, If any Perſon ſhall be convicted, &c. of a felonious ta- 
473, 474. Ting, &c. in 4 Dwelling-houſe, &c. thall in ſo penal a Law be intended on- 
Note, that che Iy of an actual taking, and not of a conſtructive one. But this ſeems an 
's 1 Jen. 394, Extremely nice Caſe, and if it were a new Point, and not confirmed by 
bur thi: Prine Experience, the Authority of it might perhaps be juſtly queſtioned ; for 
_— entred it, and the other only had taken the Money, and had not given him 
any Part of it till both had gone out of the Houſe ; in this Caſe, as well 
. as in the other, it might be ſaid, That he who actually received not any 
Part of the Money till he was gone out of the Houle, was guilty on- 
Illy of a conſtructive taking in the Houle, and conſequently not within 
this Statute, But I cannot eaſily perſwade my ſelf bur that in ſuch a 
Caſe both muſt be adjudged equally within the Statute ; and why not 
'* Vide ſupra, as well in the other, it ſeeming an uncontroyerted * Rule, That where 
Ch. 29. Sc&. divers are preſent and abet one another in committing any Felony, the 
* . 13. Act of one ſhall be looked on as the Act of all. And upon this 
Ground, as I take it, it hath been always agreed, That thoſe, who are 
preſent, and abetting, when a Murder is committed, are all of them equal: 
ly excluded from their Clergy, whether they actually gave the ſtroke or 
took the Money or not; and yet the Statutes to this Purpoſe mention 
only thoſe who ſhall be found guilty of Murder or Robbing, &. 
Not do I find any Reſolution to the contrary on any other | Statute 
s r J:e. L 8. concerning Clergy, except only the 8 Statute of Stabbing, whereon it 
> Aleyn 75 hath been adjudged, h That the Perſon only who gives the Stab is within 
B ik wet 5 4 ol . the 
„ ; 


* : 


” 


1 . 


4... . 7. 
the Purview of it: But this ſeems plainly to depend on the-particulart. e 

Circumſtances of this Offence; which is excluded from the Clergy ii 

Reſpect of the Cruelty and Bloody Mind of him who gives the Stab, 


v © 


which certainly is peculiar to himſelf, © N ee eee eee 
Set 99. However it is certain at this Day, That whoever ſhall com- 
fort, aid, abet, affift, counſel, hire ar command any Perſon or Perſons to break 
any Delling. houſe, Shop, or Mare houſe thereanto belonging, or therewith uſed, 
in the Daytime, and feloniouſly take away. any Money, Goods, or Chattel of the 
Valne of 5 8. or upwards therein being, altho' 'no Perſon ſhall be within ſuch 
 Dwelling-honſe, Shop or Ware-houſe, being convicted or attainted, or being in- 
dicted and ſtanding Mute, or challenging peremptoyily above twenty, ſhall be ex- 
cluded from their Clergy, by the expreſs Words of 3 & 4 W.&M.g. 
Seck. 100. But Note, That this Clauſe mentioning only a felonious 
taking in a Dwelling-houſe, Shop, or Ware-houſe thereunto belonging, 
and mot mentioning Out- houſes in general, as 39 El. doth, ſeems to have 
done it with a View to leave Out- houſes to the ſame Conſtruction 
which prevailed before; and therefore I take it that an Aſſiſtant to ſuch a 


* 


Felony in an OQut-houſe, not being ſuch a Shop or Ware- houſe, without Vide fupri, 
entring into it, is clearly intitled to the Benefit of his Clergy ſince this 
Statute, however it might be diſputed before. 7 | 


Pg 


Sect. 101. Note alſo, That the Acceſſaries before to ſuch a Felony in 

any Out- houſe, not being ſuch a Shop or Warehouſe, are ſtill intitled ro | 
the Benefit of their Clergy, becauſe the only Law which excludes them * H. P. C. 
is the b above · cited Clauſe of 3 & 4 V. & M.g. which extends only co » AER Sed. 

By Felonies in a Dwelling-houſe, Shop or Ware-houſe thereunto be- . 
onging. Ei FE nec 1 e GETSN 4: 

Sc 102. But all Principals in any Felony within the ſaid Statute of 
39 El. are excluded from their Clergy by the lame Stature upon any Con- . f , Sd. 
viction, whether upon an Indictment or Appeal; and by the ſaid Statute 4, 3 he 
of 3 *& 4 V. & M. upon an Outlawry, ſtanding Mute, or peremptory 
Challenge of more than twenty, upon an Indictment, whether in the 


ſame County in which the Felony was firſt committed, or in a different * # Sell 
| 25 | 31, 82, 63. 


© County. h e CCC NDS | 
Sect. 103. Thirdly, As to Robbery in genetal, it is enacted by 3 & 
4 V. & M. 9. That all and every Perſon or Perſons that ſhall rob any other 
Perſon, or (hall comfort, aid, abet, aſſiſt, counſel, hire or command an; Perſon or 
Perſons: to commit ſuch Offence, being thereof convicted or attainted, or being in- 
 dited and ſtanding Mute, or challenging peremptorily above twenty, ſhall not 
have the Benefit of his Clergy. 3 : „„ 
Seseck. 104. Sixthly, As to Burglary: d If any Perſon be in the Houſe « vide 11 
at the Time of the breaking, and thereby put in fear, the Principal is 2 35. b. 
excluded from his Clergy by 1 E. 6. 12, Par. 10. in all Caſes, except 3 Seck. 


* 


that of challenging more than twenty, and by 25 H. 8. revived © by 5 & 34, 36, 40. 

6. E. 6. or at leaſt by 3 & 4 V. & M. 9. upon ſuck a Challenge, up- Vide ſupra, 
on an Indictment. 3 „% Ok OP] Fi "08 T0 
Seck. 105. Allo the Principal in evety Burglary, whether f any Per- Popb. 42, 
ſon were in the Houſe at the Time or not, is excluded from his Clergy by 5%; . ESE 
18 El. . upon a 8 Conviction by Verdict, Ourlawry, or Confeſſion; and Moor 660. 

by 3 & 4 V. & M. upon ſtanding Mute, or challenging peremptorily 4 > 


Hane: . ch. 38. 
more than twenty upon an Indictment. . 


| 1 8 11Co. 35 b. 
Y 1 5 5 Seck. H. P. C 233. 


38 % Geng. Boa IL 
Vide 11 Co. Sec. 106. Alſo by à the ſame Statute of 3 & 4 W. & M. 9. Every 
36: 5 845 | Perſon who ſhall counſel, hire or command any. Perſon to commit any Burglary, 
234 being thereof convid#ed, or attainted, or being indicted, and ſtanding Mute, or 

challenging peremptorily above twenty, ſhall not have. his Clegg. 
vH. p. C. Set. 107. Seventh, As to Arſon : It hath been clearly b ſettled, fince 
233. Poulters Caſe, that the Principal © not being in Holy Orders, is exclu- 

a *9 ded from the Clergy upon an Indictment in all Caſes, except Ourlawry, 
ide ſupre, by 23 H. 8. and 25 H. 8. as d revived by 5 & 6 E. 6. 10. And it is certain 
Fett. 10, 11, that he is excluded upon an Outlawry on an Inditment-by.z & 4 W.& M.g. 

4 Vide ſupra. Seck. 108. Alſo Acceſſaries to the Fact before, maliciouſly, are exclu- 
Sek. 43. +4. ded in all Caſes by 3 & 46-8: M Ul np Phy 
a iy 5 Seer. Seer. 109. Note, That by 1 E. 6. 12. Par. 14. © Every Lord of Par- 

e f. P. C. 130. Iiament is allowed his Clergy in all Caſes, wherein others are excluded 
by that Act, except wilful Murder, and conſequently cannot be denied 
his Clergy for any other Felony wherein it was grantable at Common 
Law, unleſs it be ouſted by ſome' Statute made ſince the firſt Year of Ed- 
+ Supra Sed ward 6. or f revived by5 & 6 E. 6. 1000. . 
upra Sec. e b TW 
42, 43, 44. Seek. 110. As to the third. general Point of this Chapter, ir. At 
b ges the g. What Time the Benefit of the Clergy is demandable: It ſeems, * Thar 
tate of Merl. it might be demanded by the ancient Common Law as ſoon as the Priſo- 
Ch. 28. ner was brought to the Bar, before any Indictment or other Proceeding 
N againſt him; for it is plain, That anciently the Clergy claimed, and 
ArticuliCler. were in a great meaſure indulged a Privilege of being wholly 8 free from 
oy . 156, lecular Juriſdiction for Crimes puniſhable with loſs of Life or Member. 
163,164, 633. But after the Stat. of Veſtm. 1. Ch. 2. which ſtrictly enjoined the Ordina- 
S. P. C. 123. ries not to ſuffer Clerks who have been indicted by ſolemn Inqueſts to be 
3 1856 delivered without due Purgation, the Judges ſoon made a ſettled Rule 
Brack. lib. 3. h not to deliver any Clerk to the Ordinary, before he had been firſt in- 
45 pa dicted and arraigned, and his Offence had been inquired of and found 
15 Sed. 83. by an Inqueſt of Office, which, was done both to the end that if the Pri- 
Hob. 288, foner were found guilty, he i might abſolutely forfeit his Goods, (which 
7 7 kely. anciently were ſaved by a Purgation) and allo that the Court might be 
100. the con. appriled, whether it were proper from the Circumſtances of the Caſe, diſ- 
Fay d roug #* cloſed upon ſuch an Inquiry, to deliver the Clerk to the Ordinary gene- 
e Vide Bro, rally, in Which Caſe he was allowed to make his Purgation k, or ſpecially, 
| lb. 3.Cop 9. | abſque purgatione facienda. But this Practice being found inconvenient to 
3 Priſoners, becauſe they loſt their Goods if found guilty by ſuch Inquity, 
S. P. C. 138. and yet could take no Challenge to any of the Jury, it being but an In- 
Lett. E. 139 queſt of Office, it hath been the general Practice m ever ſince the Reign 
. of H. 6. to oblige thoſe who demand the Beneſit of the Clergy to plead 
„2 and put themſelves upon their Trial, under n Pain of being dealt with as 
Fig. Coro. thoſe that ſtand Mute, whereby they forfeit their Goods ꝰ without any 
n S. p. C. 137, Inquiry concerning their Crime; but yet P cannot be denied their Clergy; 
185 where they ſhouid be intitled to it in caſe they were convicted, unleſs 
2 % they be ſpecially excluded by ſome Statute. But after a Clerk hath put 
II P. C. 239. himſelf upon his Trial, and the inqueſt are charged with him, it is aid 
3 Law that he 4 may, if he deſire ic, be admitted to his Clergy, before the Jury 
Pic, Coro. come back; but ſhall not forfeit his Goods unleſs they find him guilty. 
1 But this ſcems to be doubtful Fitz. Coro 233. 1, P. C. 131, 185, 5 Co. 110. Regiſt. 68. Pl. 
Com 262 b. Conc. 40 Afll 42. pi. 23. Abriaged Fitz. Coro. 91. Bro. Forfeiture 5, Hob. 289. is holden, 
That the Goods are not forfeit without @ Convidtion. II. P. C 240. Hob. 268, 289 8. P C. 139. Lett. D. 
5 Co.'rog, | Vide biiz, Coro. 199, 417. H. P. C. 240. Raſt. Ent. 121. pl. 1. Hob. 288, 289. Kcly. 100. 
mH. P. C. 239. 2 Inſt 164 Fitz. Coro. 53, 58. S. P. C. 131. Salk. 61. Finch of Law. 463. Hob. 288. 
2 Fiz, Coro 58. ſo ſaid in Note of a Caſe in 3 H 7.1. but 1 av not find it made out by the Books at large. But this 1* 
clearly helden 3 11.7 12 P 10. Abriaged Fitz. Coro. 53 »Supta Ch. 30. Se &. 1 H. 4. 3 pl. i A- 
briaged Fitz, Coro. 72. Supra, Ch. 30. Sect. 24. 4. P. C. 131. a. b. Finch of Law. 463. | 9:87 
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Se r.. Alſo I take it to be generally agreed in the latter Books, H. P. c. 


That a Perſon may demand his Clergy after a Non legit re ; res 
ſo after Judgment given againſt him, whether of b Death, or of chain fort Lett B. 


dure, or of d Outlawry, Gr. as welt as before judgment, and even Finch of Law 


it; as a Juſtice, of the King's Bench, if the Party were condemned thete; 99, Iog. 
Were, condemned before him, and the gc bre. 


Commiſſion of Gaol · Delivery be not f yet adjourned, and according to Aufl 73 


which Caſes it is ſaid to have been in a great Meaſure left to the k Di. H 
cretion of the Ordinary, whether he ſhould have his Clergy or nor. « I 
And as there is no neceſſity that the Ordinary ſhould demand the Benefic © 9 E. 4. 28. 


of the Clergy for a Clerk; ſo J neither doth there eem to be any that nt rd. 


the Court that he has a Right co it in Relpect of his being in Orders, * * 649. 
C. in which Caſe, if the Priſoner does not demand it, it ſeems to be Abridged Fitz. 
left to the Diſcretion of the Judge, whether he will allow it him or Pitz. Coro. 20. 


Seck. 113. AS to the fifth general Point of this Chapter, viz. Who 240. Dy, 
is to judge whether a Perſon who demands the Benefit of the Clergy, 295 1 


have a Right to it or not: I take it, That in all Caſes the temporal Lett. ö.. 


Judge is to determine both, whether the Crime be within the Benefit of Crompt. Ju- 
the Clergy, and alſo whether the Perſon who demands it be qualified 10 Fas * 2 
demand it or not; for notwithſtanding it had its m original Commence- Lett. . 11 

ment from the Canon Law, yet it being no n otherwile to be allowed 8 F.C. 240. 
here than as it hath been received by, and js agreeable to the Common or nay Jari d. 
Statute Law, whereof the temporal Courts are the Judges, it ſeems very * 41 it ſeems 


reaſonable that all Queſtions 9 of this Kind be determined by thoſe 7-- oy, 


Courts. And therefore even in thole Caſes, wherein by the old Books Bro 5.6. 
the Ordinary ſeems to have been allowed a diſcretionary Power of de. Weſt. 1. ch 3. 
manding or refuſing a Clerk; as where he hath been guilty of p Sacti- 8 P. C gc. 
lege, and alſo in Caſes wherein it is ſaid generally, That a Priſoner hath 9 E. 4. 28. 
no Right to his Clergy, as where he is convict of 4 Hereſy, Gt. it ſeems * 5 
to be taken as a Ground by Stau naforde, That the temporal Judge, where 15.9 pl. 


the Ordinary refuſes a Priſoner, has a Power to determine whether {till Kely. 99. ; 
he may be allowed his Clergy or not. And this ſeems to be ground- „0 ; 
290. Fitz. Coro. 117. Bro. Clergy, 1. 9. See the following Sefion. But this Matter ſcems to be left doubrful, 12 
Alf pl. 15. Abridged Bro. Clergy, 9. 34 H. 6. 49 pl. 16. Kely. 9 di Core 44,120,191. 9 E. 4. 28. 
E. N. B. 66. Lett. B' Vide ſupra, S:&. 9. Fitz Coro 112. 120, S. P. C. 133. B. 27 All pl. 42. Abridged 
Fitz. Coro. 305. eee Fitz Coro. 191, 254. 26 AT pl. 19. HP.C. 239. Bro. Clergy, 1, 9. 
Bro. Clergy, 1,9. Coro. 73. Hob. 288, 289, m Vige iupra, Sc&.2. Hob. 288. u Vide Supra, -Se&; 
-, Ito, Hob. 288. » Vide 1 E. 3 I;. pl. 8. 1 Aff pl. 4. Abriaged Fitz. Coro '55. Bro. Cler. 8. Where the 
Court refuſed to delinyey to the Orainary a Clerk who had abjured, till be b. uld get the King's Pardon of his Return into 
te Land without Licence. See Kely. 28. 5 S.P.C.133 Lett. B. Supra Sect. 9. 4 S. P. C 133. Lett. B. Bur 21 E. 
7 2. pl. 1. Abridged Bro. Clergy, 18. 9 E. 4. 28 pl. 41. Abriaged Bro. Clergy, 5. ſeem to be contrary where 
*be Ordinary aſſigns no partitular Cauſe of Refnſal. d 
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| Abridged Fitz. : 1 a | 
Impriſonm. far the Ordinary was puniſhable at Law for demanding or refuſing a 


j * 


360 U Clergy. Book II. 


Pretences might ha ve an abſolute Power of controlling the Temporal Courts 
in a Matter properly determinable by ſuch Courts. And therefore what- 


ever Point it may turn upon, whether a Priſoner ought to have his Cler- 


gy or not, as the Validity of his Letters of Orders, or his being a Here- 


tick convict, &c. howſoever the Temporal Courts may pay the higheſt 


Regard to the Certificate of the Ordinary; yet I take it to be generally 
Hob. 29. * holden, That they only are finally to determine whether upon the 
$:e the Notes whole the Priſonet be well intitled to his Clergy, or not, becauſe the 
to the 7 Ordinary is not in this Reſpect eſteemed as a Judge, but b only as a Mini- 
224 1 i. ſter to the Court. However it was certainly the © ſettled Practice (while 
going Sedin, the Method of trying the Priſoner's Capacity of receiving Orders was 
J's = Into by putting him to read a Verſe,) for the Judges of the Common Law to 
Clergy, 79. over- rule the Ordinary as to the Point, Whether the Priſoner read as a 
This Matter Clerk or not; and to record a Legit or Non legit, according to their 
ſeems tobe left judg | | TONE” 1 =p 
doubt ful. ah n judgment. | | 3 5 
Vide Fitz. Sec. 114. But the neceſſity of ſuch an Ability to read in the 
Coro. 44. Caſe of a Peer, was taken away by 1 E. 6. * 12. Par. 15. by which it is 


Laser Tong enacted, 7 hat in ever) Caſe where any of the King's Subje@s ſhall upon bis Pray- 


7 E. 4. 29. er have the Privilege of his Clergy, &c. every Lord having Place and Voice in 


pl. 12. Parliament, ſhall by Vertue of that Ac, of Common Grace, upon his Requeſt or 


Abridged Fitz. as #548 Re aj 
Fines, 24 Prayer, alledging that he is a Lord or Peer of this Realm, and claiming the Be- 


Bro. Clergy, nefit of this AG tho he cannot read, without any burning in the Hand, loſs of | 
74 6. Inheritance, or corruption of Blood, be judged, deemed, taken and uſed for the 


Ordinary, . : 
34 H. 6. 49. firſt Time only, to all Intents, Conſtructions and Putpoſ's, as a Clerk convict, and 


% 16- „ hall be in Caſe of a Clerk convict, which may make Purgation, without any fur- 


Abridged Fitz. 


Fines, 9. #her or other Benefit or Privilege of Clergy, to any ſuch Lord or Peer from thence- 
| Bro. Clergy, forth, at any Time after, for any Cauſe to be ullemid, &c. - 
SeF. 115. The neceſſity of ſuch, reading is alſo taken away, 


F 


pl. 6 as to every common Perſon, by 5 Anne 6. by which it is enact- 


Abridged Bro. ed, That if any Perſon convid of ſuch F:lony, for which he ought to have the 


rs Benefit of Clergy, pray the Benefit of that Act, he ſhall not be required to read, 


15 H. 7. 9 pl. but ſhall be puniſhed as a Clerk convid. EY 
; SeF. 116. As to the ſixth general Point of this Chapter, viz. How 


_ Dai Clerk againſt Law: It ſeems agreed, d That anciently this was ſuch a 


ry, IT. 


3 pay a reaſonable Fine for Contempts to Writs of Quare non admiſit, and ſuch 


„ 131. like, it ſcems to have been generally © agreed, That the Ordinary is 
Lett. C. 132. liable only to be fined ; but to no ſuch Seizure for a Contempt of this kind, 


E57 * as in obſtinately © perſiſting to return that a Priſoner reads as a Clerk, 


Lect. A. B.C. or the contrary, Cc. againſt the declared Senſe of the Court. 
„141 Lett. | | | . 


H. P. C. 240. 
21 E 4.21. pl. 1. Ablridged Bro. Clergy, 18 Kely. 28, 51. 9 E. 4. 28. pl. 41. Abridged Fitz. Coro 32. 


Bro Ordin. 12. See the Caſes cited io the precedent Letter. * Vide ſupra, S-&. 109. S. P. C. 129, b. 130. 


Fitz Coro. 32, 191 233, 9 E 4. 28. pl 41. Vide 21 E. 3. 3. pl. 7. Bro. Contempt 19. S. P. P. 132. 


Letter D. Hob. 290. 2 Infl. 164 See the Notes under the next Letter. 9 E 4 28. 2a. Abridged Fitz. Coro. | 


32. Bro. Clergy, 7. 7 E 4 29 pl. 12. Abridged Fitz. Fines 24. Bro. Clergy 17. Ordinary, 16. 34 
H. 6 49 pl. 16. Abridged F tz. Fines, 19. Bro, Clergy, 1. 15 H. 7.9. pl. 8. Abriaged Fitz Impriſonm, 


28 Bro. Ordinary, 11. Kely. 28, 51. Finch of Law, 463. 2 Inſt. 164. Tet ſee the contrary holden the 


very next Year, 26 All. pl, 19. Abridged Pitz. Corn. 191. Andatſo7 H. 4 41. pl. 6. Abridged Bro. Clergy, 2. 
Ordinary,zo. And S. P. C. 132. Lett. D. see the Booka cited to the other Parts of this Sectien. 


2 l 


ed on good Reaſon; for otherwiſe in ſuch Caſes the Ordinary by ſuch 


Contempt for which his Temporalities might be ſeiſed: Bur fince the 
Kely 89, 51. Statute of 25 E. 3. 6. which provides, That Prelates ſhall be admitted to 
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Seck. 177. As to. the ſeventh general Point of this Chapter, vis, In 

what Manner a Clerk was to be delivered tothe Ordinary, and afcerwards 
demeſned by the Common Law It ſeems à plain, That anciently where- ,,, . 
ever a Clerk was delivered to the Ordinary by a temporal Judge, his Per- 3, — 
ſon ought to be kept in the  Ordinary's Priſon, till > he had been "tried à 


.v See the Sta. 


before him by a Jury of twelve Clerks ; for the Clergy never pretended rate of Welt. 


to an abſolute Exemption from all kind of Puniſhment for cheir Crimes, «. ch. 2. 
but only to a Privilege of being tried only by Eccleſiaſtical Judges; and this 8 163, 
was antiently ſo far indulged them, that after they had been once deli- 5 b. C. 137. 


vered to the Ordinary, they could not aftewards be remanded to any Lett. C. 136. 


Lere. A. B. 


temporal Court, before the Statute of 8 Eliz. 4. ſer forth more at large FI 


Seckion 122, Cc. either for the ſame Crime wherewith they had »y fefa « 


been charged in ſuch Court, nor for any other © committed before the 8 fo 6 ar 
arge without 


Time when the Benefit of the Clergy was allowed them, whether ſuch „ing ſack 
other Crimes were within the Benefit of the Clergy or not. And if they Pwrgarion, he 
could acquit themſelves on their Trial before che Ordinary of the Crimes % & fred 
for which they had been arraigned in the Temporal Courts, which Ac- e 
quittal was called a Purgation, 4 they anciently claimed a Right not only 9 ps. 
to be delivered out of Priſon, bur alſo to be reſtored © to their Goods,? 1 
Sc. But to render ſuch Purgation the more difficult, and alſo to delay wile wa: ex. 
the Delivery of Great Offenders as much as poſſible, the Judges ancient- % emfrn- 
ly oſten refuſed f to deliver them to the Ordinary till they had been ar- 5. 1 _—_— 
raigned for all the Crimes whercof they ſtood indicted. But after the Sta- fromrhe recital 
tute of 8 25 E. 3. the Judges could not refuſe the Delivery of Clerks 8 
Convict in Reſpect of any Crime whereof they had not been actually ar- 274, pl. 48. 
rajgned ; and therefore they uſed to arraign them at once for all the oo pl. 49. 


Crimes whereof they ſtood indicted. 


Sed. 118. And if ſuch Clerks could not purge themſelves upon ſuch A 1174. 

a Trial, 1 do not ® find that they were anciently liable to any greater 5 he Fob, 
Puniſhment than Degradation, and the i Loſs of their. Goods, and the . 
Profits of their Lands, unleſs they had been guilty of Apoſtacy, &c: 364, N 


But afterwards, * by a Provincial Conſtitution, if they were notoriouſly vi 3 


N they were to be kept in perpetual Priſon, on ſlender Diet, Law, 464, 
Seck. 119. If the Ordinary had refuſed to admit a Clerk delivered; Co, 10. b. 
to him to make his Purgation, he might be compelled | by a ſpecial 5. P. C. 185. 


. 2» ' 3 5 In the Regi- 
Writ for that Purpoſe. 385 „„ 


Seck. 120. But this Privilege was often very much abuſed ; and there are be 


therefore after the Statute of Weſtminſter, 1. Ch. 2. which requires that ms, to this 
no Clerk ſhall be delivered without due Purgation, the Courts of Com- 8 0 . 


mon Law would never deliver over a Clerk to the Ordinary, without a Lett. C. 185, 
m previous Inquiry into or Trial of his Crime, whereupon if the Clerk 4 <1 Lett. B. 
were found Guilty, he abſolutely forfeited his Goods, and the Judges Reg. 68. b. 
would n often in their Diſcretion make a Special Delivery, abſque purga- * 
| 5 7 171 

| | WW | R ES Ee Tg 394, 46. 
Bro. Clergy, 23, 30. S. P. C. 66 Lett. D. 108. Lett. A. II. P. C.213, Bro. Coro. 11. 


Lett. A. 142. Lett. B. Dy. 214, 215. b Bra&. Lib 3. c. 9. S:&. 2. S. P. C. 138. Lett. B. i fl. P. C. 


241, 5 Co. 110. b. Bracton and Staundforde in the Plates cited to rhe precedent Letter ſeem t0 bold generaly, 

That Degradation was the only Puniſhment ; but I ſuppoſe that they mean the only Puniſbment- 10 the Perſon. 

140, 14m. See Cro. Ja. 431. ! BraQ. Lib. 3, cap. 9. Se&.3. S. P. C. 137. Lett. C. 

N AA Cro. Jac. 131. Bro. Coro, 223. m Vide ſupra, Se&. | HP 
ob. 289. 48 EY 


K S. P. C. 
138. Lett. A. 15 H. 
C. 240. Iaſt. 165. 


„ = Hare 


P. C. 137. C. 


Fg 2 £3, | 


241 p. C. 241. 


8 8. P. C 108. | 
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| 247. 
bFinch of © 


Cour, Hob. 


Utlagery, 5 
Theloal, B.r. to the Ben:fit of his Clergy, and delivered to the Ordinary for the ſame, and ſhall 


/ 


262 FP, ; Of Clergy. | 185 : 50 Book II. i 
„ facienda; as where it appeared that a Priſoner was a common 
5. P. C. 139. a Thief. &. or where in an Appeal of Robbery a Reſtitution of the 
Hob * Goods ſtolen had been awarded b to the Appellant, | which Judgmont 
Fitz. Coro. they would not ſuffer to be contradicted by a Purgation. And both in 
ſuch a Caſe, and alſo 4 forticri where a Clerk is admitted to his Clergy 
Lew, 464 after an Attainder, whether by an expreſs Judgment or by Outlawry, 


S. P. C. 139. gc. or even after a Confeſſion ©, though he were nar ſpecially delivered 


Fin ; = abſque purgatione facienda, the Ordinary ſeems by the ſtronger * Opinions 


| 109, 247. to have been liable to an Eſcape, if he had admitted him to his Purga- 
5 yo tions becauſe it could not but contradi a Judgment, or the Party's own 
KF. Cl Confeſſion, which is the higheſt Conviction. Neither was any Purga- 


Lett. E. 139 tion thought lawful without a previous Notice to the 4 King of the Time 


3 ,. When it was intended to be made. 5 7 


agre:d, Thats Sect. 121. As to the eighth general Point of this Chapter, viz. 


Clerkmighs be What ſhall be done to one who is allowed the Privilege of the Clergy 
3 pur-atios at this Day, and how far it ſhall be for his Benefit: It is enacted by 


his Purgati | | " | : | 
pe bg — 4 H. 7. 13. That if any Perſon, not in Orders, ſhall be convict of Marder, 


e be ſhall be mark'd with an M. and if of any other Felony, with a T. on 


Fitz. Coro. the Brawn of the Left Thumb, in open Court, before he ſhall be delivered to the 


393 Ordinary. And it is ſaid by © Hale, That by 3 H. 7. 1. A Clerk con- 
n victed of Manſlaughter ſhall be committed, or bailed at Diſcretion 
14559 till the Year be paſſed. But the contrary hath been f adjudged ; 
_ Fitz. for the ſaid Statute mentions only thoſe who are acquitted of 
8. P. ©. .,8, Murder at the King's Suit, within the Year and Day, in which 


138. Lett. C. Caſe it directs that they ſhall be committed or bailed, till the 


I die. Lear and Day be paſſed, that they may be forthcoming, in order to an- 


Abridged Fitz. a 11 ah 3 
Coro. 16. {wer to an Appeal, if brought within that Time. But it admits the Cler- 


5 1 3-P py once had to be a good Bar to an Appeal, even after an Attainder, 
Alridgid Bro. 3nd therefore cannot be thought to have intended to make Proviſion in 
Core, L „ wa = = ee —_ eee, i 3» 1 after 

1. Coro. 38. Clergy hat en allowed him, which makes it ineffectual. But it is 
one 1 ar * that any Perſon who hath his Clergy may be committed for any 
e He Time within a Year by 18 Eliz. 7. Par. 3. ſet forth more at large, Sec. 125. 

E. 4 28.2. Seck. 122. It is recited by 8 Eliz. 4. Par. 3. That divers Perſons bad 


9 E. 4. 28. a. 1 | | ; . ; | 
Abridged Bro. oft-times committed ſundry deteſt able Felonies, for the which Clergy is not al- 


Coro. 55. Jowable, and afterwards had fled to Places remote where they were not known, 


Bio. Coro. 4. : 1 988 
F oy ch = and committed ſome other Felony within the Benefit of the Clergy, and being ar- 


465. raigned for the ſame had had their Clergy allowed them, and thereupon been com- 


5 mitted to the Cuſtodh of the Ordinary, the former Offence being then not known, 


Firz. Coro. and ſo Ly that Means could not after be impeached for the ſame, to the great en- 
109,123,450, couraging of Offenders, uſing ſuch Pracłices of Fore-knowledge and ſet Purpoſe, 


"Farm ty fr ther DiGhrge of th fn 


Pra, . itz. Sect. 123. For reformation whereof it is enacted, That every Perſon or Per- 
Udauir, ſent, who ſhall hereafter upon his or their Arraignment for any Felony, be admitted 


2 5. Se. nale his due Purgation for the ſame Offence or Offences, whereupon he was ſo ad- 

4 Finch, 454. itted to his Clergy, and ſhall before the ſame Admiſſion to his Clergy, have 

8. P. C 138. committed any other ſuch Offence, whereupon Clergy is not allowable, and not be- 

ah 3 ing thereef inaited and acquitted, convicted, or attainted or pardoned, ſhall 

1522 and may be indicked or appealed for the ſame, and thereupon put to anſwer, and 

. orderee and uſed in all Things according to the Laws and Statutes of this Realm, 
. in ſuch like Manner and Form, as tho no ſuch Admiſſion of Clergy had been; any 
| Law, Cuſtom, or Uſage to the contrary notwithſtanding. | : 


g 3 . Steak. 


N ( s 
4 


— 


Chap. 33. | Of Clergy. 


ſhall forthwith be enlarged and delivered ont of Priſon by the Juſtices before whom 
ſuch Clergy ſhall be granted, that Cauſe netwithſlanding. ftices before wi 


Seck. 125. But it is provided, Par. 3. That the Juſtices before hw any 
ſuch Allowance of Clergy ſhall be had, ſhall and may for the further Correction of 


fach Perſons to whom Clergy ſhall be allowed, detain and keep them in Priſon for 
ſuch convenient b Time, as the ſame Juſtices in their Diſcretions ſhall think con- 
venient, ſo as the ſame do not exceed one Tears Impriſoument. 


| Sect. 126. And it is farther provided, Par. 5. That all Perſons admit- 


ted to their Clergy, ſhall not with ſtanding ſuch Admiſſion, be put to anſwer to all 
other Felonies whereof they ſhall be indicted or appealed, and not being thereof be- 
' fore acquitted, convicted, attainted or pardoned, and ſhall in ſach Manner and 
Form be arraigned, tried, adjudged, and ſuffer ſuch Execution for the ſame, as 
they ſhould have done, if, as Clerks Convit, they had been delivered to the Or- 
dinary, and there had made their Purgations ; any thing in this Act contained ts 
the contrary notwithſtanding. | 1 


Upon theſe Statutes che following Points ſeem moſt remarkable, 


Seck. 127. Firſt, Inaſmuch as it plainly appears, not only from the 


Preamble, but alſo from the expreſs Words of the above - recited Clauſe of 
8 Elis. 4. That it had nothing elſe in View but only to prevent the In- 
convenience that Offenders ſhould be diſcharged of Crimes not within 
the Benefit of the Clergy, by being admitted to their Clergy for Crimes 
within the Benefit of it, as they were © before this Statute; and inaſ- 
much as the above · recited Proviſo of 18 Eliz. 7. tho' it be more largely 
worded than 8 Elis. 4. hath a plain Relation to it, and therefore may 


enacted by 18 Eliz. 7. That every Perſon, who ſhall be admitted to his Clergy, 
| ſhall not ther enpon be atlivered ta the Ordinary, but after ſuch Clergy allowed, 1 
and burning in the Hand, according to the * Statute in that Behalf wrovided, 


7 


363 


Seck. 124. And for the avoiding of ſundry Perjuries and othen Abuſer, © 
in and about the Purgation of Clerks Convict, delivered to the Ordinaries, it is 


a? | ; 
4 H. 7. 43. 

for which ſee 

Seck. 121. 


» 


> 2Bulf. 137. | 


* 


E Vide ſupga 
Sect. 117. . 


_ reaſonably receive the ſame Conſtruction; it ſeems to have been agreed © « H.P.C.213, 


ever ſince theſe Statutes, That a Conviction for a Felony within che Be- 
nefit of the Clergy, and an Allowance of Clergy thereon, is as much a 
Diſcharge of all precedent Felonies within the Benefit of the Clergy (tho 


not of any others) as it was before theſe Statutes. 


2499 


1 And. 114. 


Poph. 107. 


Sec. 128 Secondly, inaſmuch as the Statute of 18 Eli. y. is expreſs, That 
every Perſon . admitted to his Clergy, ſhall not be delivered to the Ordinary, but 
after ſuch Clergy allowed, and burning in the Hand, ſball forthwith be enlarged 


and delivered out of Priſon, &c. with a Proviſo nevertheleſs, that for further 
Correction he may be kept in Priſon, &c. and alſo with 4 farther Proviſo, that 


he ſhall anſwer to all former Felonies, in the ſame Manner as if he had made his | 


Parz ation. It ſeems to be the more prevailing Opinion, © That a Clerk 
Convict being admitted to his Clergy, may either be taken to have a 
kind of a Starute-pardon, or elſe ro be in the ſame Caſe as if he had 
made his Purgation at the Common Law. And both of theſe Con- 
ſtructions ſeem reaſonable. For as to the firſt it may be ſaid, That the 
Statute by ordaining that the Party ſhall be forchwith enlarged and de- 


e Vide Kely. 


37, 102. 


livered out of Priſon, under certain Froviſces, ſeems. plainly to imply that 


he ſhall be liable to no other Puniſhment, and conſequently in Effect par- 


dons him. And as to the ſecond it may be ſaid, That the Starute ſeems . 


only to intend to take away the Practiſe of making Purgation, Which 


had been ſo much abuſed, but not the Beneſit accruing to the SubjeR by 
OY it 


it, but rather to make it more univerſal, by giving the ſame Advantage to 
all by a direct and expreſs Law; attended with no Inconvenienee, which 
| befote fome only gained by an uſurped Practice, very frequently abuſed, 
* 5 Co. 119. and highly derogatory from the Honour of the Common Law. But 3 Sir 
Edward Cote is of Opinion, That it ſhall enure by way of Purgation in 
Reſpect of ſuch Perſons only who might be admitted to make their Pur- 
gation before the Statute, and in Reſpect of others by way of Pardon. 


b Hob. 292, And b Hobart argues, That becauſe many Offenders before the Statute 


293. might have their Clergy, who yet could not be diſcharged by making 
their Purgation; and the Statute intends that alf in general who are ad- 
mitted to their Clergy ſhall be diſcharged, &. And alſo becauſe all 
Purgations diſcredited a Trial at Law, therefore it is not reaſonable to in- 

tend that the Statute meant that ſuch a Diſcharge ſhould enure by way of 

a purgation, bur only by way of a Statute- pardon. But to this it ſeems a 
reaſonable Anſwer, That it doth by no Means follow, that becauſe the 

Statute intended that ſuch Diſcharge ſhould extend ro Perſons who could 

not have the Benefic of a Purgation, therefore it did not intend that it 

ſhould have the Effet of a Purgation ; nelther doth it ſeem to follow, 


| That becauſe a Purgation diſcredited the Acts of a Jury, therefore ſuch. 


a Diſcharge, if it have to ſome purpoſes the ſame Effect as a Purgation, 
muſt diſcredit them likewiſe. | 


Sed. 129. Thirdy, Taking the Statute to enure either by way of a 


* Statute- pardon, or Purgation, it ſeems that it reſtores © the Party to his 
8 Credit, and conſequently enables d him to be a good Witneſs; which it 
Raym. 369, hath been queſtioned whether a Pardon by the King can do, as ſhall be ſet 
370, 380. forth more at large in the Chapter of Pardon. Alſo it ſeems agreed, That it 


Win.. | 
gives him a Capacity to purchaſe : Goods, and to retain the f Profits of 


State Trials, his Land, but gives him no Right to be reſtored to thoſe which he had 


or ry He at the Time of the Convid ion, which being veſted in the King by the 
1% 326, © Forfeiture upon the Conviction, 8 ſhall not be deveſted either by a h Par- 
5 Med. 15. don or i Purgation. For it is certain that a Pardon never avoids k any 

Tio?” precedent legal Act, as ſhall be more fully ſhewn in the Chapter of Par- 
Hob. 293. don. Neither would the Common Law endure that Purgation, which 


f ei T5. - . 
5 was introduced by a Connivance, or rather tolerated than allowed, ſhould 


393. ſo far control its Proceedings. 


Forfeit. 34. Sed. 130. Fourthly, Whether the Statute enure as a Pardon or Purga- 


8 12 Co. 121. 


© Co. 11 0. b. tion, it! ſeems to take from the Spiritual Court the Power of depriving the 


H. P. C. 241. Party for the Crime for which he has had his Clergy. For if it enure 


. CoLit.3912. ag a Pardon, ſurely it cannot be doubted but that it frees the Party from 


1H. 9.12, 


' pl.ro. | all ſubſequent Puniſhment, and conſequently from a Deprivation. And 


Fitz. Coro. if it enure as a Purgation, which is admitted ® to have been a good 


53: 385-356 Bar to a Deprivation before the Statute, why ſhould it not have the lame 
Fitz: Forfeit. Effet as a Purgation had formerly, in this as well as in other. Reſpects. 


2 _—_— Yet n Watſoy, in his Clergyman's Law,holds an Opinion on the Authority of 
8 H. 4.2.b. © Croke's Second Report, that a Clergyman may be deprived for Manſlaugh- 


Plow. Com- ter after he has had his Clergy, not obſerving, as I ſuppoſe, that what is 


262, b. | 
S. P. C. 185. 

20E 4.5. pl. 3. 

Bro, Coro. 


166, Bur it is bolden 40 E. 3. 42. pl. 23. Abridged Fitz. Coro. 91. and Bro. Forfeit. 5. Thet nothing is fir. 


feited unleſs there be an Attainder, Alſo tis ſaid,that the Profits of Lands are not forfeited, 20 E. 4. 5.pl.3. Bro. Coro. 
166. b 1 Saund. 362. Le. 8. 120. i Vide ſupra Sec. 110, Fitz. Coro. 356. Finch. 464. Cont. 


Fitz. Coro. 365. Bro. Forfeit. 113. F. N. B. 66. Lett. A. Bro. Clergy, 28. * x Saund 362. 1 Lev, 


* 


8. 120. Hob. 292, 293. 2 Roll. Ab. 305. pl. 3. * Cro. Jac, 431. 2 Ch. 6. fol, 35, 36. in the Folio Edition, 
1 LY | ſaid 


* Cro. Jac. 430, 431. 
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Chap. 33. ens - 365 
ſaid in this Book was only on the ſudden on a Motion for a Prohibi- 
tion in the King's Bench; and that in the ſame Caſe a Prohibition - Hobarrzs8. 
was afterwards actually brought and declared on in the 2 Common 2 Roll. Abr. 
Place, and Judgment thereupon ſolemnly given for the Plaintiff upon WER 
open Argument by all the Judges. | | -bition was 
Seck. 131. Fifthly, It ſeems agreed, That where a Perſon exempt from 1 in the 
burning in the Hand, (either in Reſpect of his b Peerage or © Orders, or 2 - 
a 4 Special Pardon,) is admitted to the Benefit of his Clergy, he ſhall Roculo 2574- 
have che fame Advantage of the Statute without being burnt in the Hand, %, Hob. 
as othets ſhall have upon ſuch burning; for the Words of the Statute, I Lev. r80, 
that the Party after ſuch Clergy allowed, and burning in the Hand, ſhall be © Hob. 294- 
enlarged,” &c. ſhall have this Conſtruction, That he ſhall be enlarged, &c. b my TO 
upon burning where burning ought ro be. 
Sͤeck. 132. It is holden, That after a Man is admitted to his Clergy, e Hob. 294. 
it is © actionable to call him Felon, Cc. becauſe his Offence being par- Vide Hob. 
doned by the Statute, all the Infamy and other Conſequences of it ah” Said p 
are diſcharged. |. e Ee, „ 
Se. 133. How far a Perſon convicted of a Crime within the Clergy, charter of © 
and praying or being ready to pray it, but not actually admitted to it,. 
ſhall be within theſe Starures ſhall be conſidered, Ch. 37. 8 88 
Sect. 134. It is enacted by 5 Anne 6. That where any Perſon ſhall be 
convict of Larceny, the Judges ſhall at their Diſcretion award him to the Work- 
houſe, or Houſe of Correction, there to be kept without Bail, not leſs than fix 
Months, nor more than two Tears from the Convickion; an Entry wheredf is to be 
made of Record, &c. And if ſuch Offender eſcape, he ſhall be committed to ſome ſuch 
Houſe. there to remain not leſs than twelve Months, nor more than four Tears, &c. 
Sed?. 135. It is enacted by 4 Gee. 11. and 6. Geo. 23. That where any 
Perſon or Perſons ſhall be convicted of Grand or Petit Larceny, or any felonions 
ſtealing or taking of Money, Goods, or Chattels, either from the Perſon, or 
the Houſe of any other, or in any other Manner, and who by the Law (hall be 
intitled to the Benefit of Clergy, and liable only to the Penalties of burning in the 
Hand or whipping, (except Perſons convicted far receiving or buying ſtolen Goods, 
knowing them to be falen) it ſhall and may be lawful for the Court before whom they 
were convided, or any Court held at the ſame, or any other Place with the lite „ „ 
Authority, if they think fit, inſtead of ordering any ſuch Offenders to be burnt RS a 
in the Hand, or whipt, to order and direct that ſuch Offenders ſhall be ſent, as 1 
ſoon as conveniently may be, to ſome of bis Majeſty's Colonies, and Plantations in 
America, for the Space of ſeven Tears And that Court before whom they were 
convicted, or any ſubſequent Court, with like Authority as the former, ſhall 
have Power to convey, transfer, and make over ſuch Offenders, by Order of 
Court, to the Uſe of any Perſon or Perſons who ſhall contract for the Perform- 
ance of fach Tranſportation, to him, or them, and his and their Aſſizns, 
for ſuch Term of ſeven Tears. © And where any Perſons (hall be convicted 
of any Crimes for which they are excluded their Clergy, and the King ſhall ex- | 
tend his Mercy to them, upon Condition of Tranſportation to any Part of A- j 
merica, and ſuch Intention of Mercy be fignified by a Principal Serretary of | 
State, it ſhall be lawfal for any Court, having proper Authority to ailow = 
ſuch Offenders the Benefit of a Pardon, to order and direct the like 7 ranſpor- \ 
tation, to any Perſon (who will contract for the Perfermance thereof) of any 4 
ſuch Offenders, as alſo of any Perſon convi& of receiving or baying ſtolen Goods, | g 
knowing them to be ſtolen, for the Term of fourteen Tears, in Caſe ſuch 
Condition of Tranſportation be general, or elſe for ſuch other Term as ſhall be made 
Part of ſuch Condition; and ſuch Perſon ſo contracting, and his Aſſigns, (hall 
have an Intereſt in the Service of the ſaid Offenders for ſuch Term of Tears, 
| . „„ As aa 1 


n _ Of Glow): - oel. 
=— A4 if any ſuch Offender return into Great Britain or Ireland before the End 
18 8 of his Term, he [hall be liable to be paniſhed at. any Perſon attainted of Felony, 

11 wit hont the Benefit of Clergy, &c. Provided, That the. Ring may pardon and 
diſpenſe with any {ſuch Tranſportation, and allow ef the Return of ſuch. Offender, 
paying his Owner at the Time, ſuch Sum as ſhall be adjudged reaſonable by 
any two Juſtices of the Peace where (uch Owner dwells; and where any ſuch 
Offenders ſhall be tranſported, and ſhall have ſerved their Terms, ſuch Services ſball 

have the Effect of a Pardon, as for the Crimes for which they were tranſported, &c. 

Sc. 136. And it is farther enacted, That every ſuch Perſon to whom 

any ſuch Court ſhall order any ſuch Offenders to be transferred or conveyed, - ſhall 

before ſuch Offenders Jhall be delivered to them, contract with ſuch Perſon as ſhall 
be appointed by ſuch Court, and ſhall give ſufficient Security to the Satisfattion of 
ſuch Court, for the tranſporting ſuch Offenders to ſome Plantation in America, to 

' be ordered by Few Conrt, and the procuring an authentick Certificate. from the 
Governour or Chief Cuſtom- Houſe Officer of the Place, of the Landing of ſuch Of. 

fenders, & c. and their not returning by the wilful Default of ſuch- Contractor. 

ii Se. 137. And it is farther enacted by 6 Geo. 23. That the Court 

1 may nominate two or more Juſtices of the Peace for the Place where ſuch 

Offenders ſhall be convicted, who ſhall have Power to contract with any Per- 

fon or Perſons for the Performance of the Tranſportation of ſuch Offenders; 

| and te order ſuch and the like Security as the ſaid former Ad, airects to be 

„ talen ly Order of Court, and to cauſe ſuch Felons to be delivered to ſuch Con- 

| | | tractors; which ſaid Contracts aud Security ſhall be certified by the ſaid Juſtices 

I to the next Court held with the like Authority, to be filed, cc. 

[ Sec. 138. And it is farther enacted, That all Charges in or about ſuch 

ll Contratts, &c. ſhall be born by each County, &c. for which the Court was held, 

and that the reſpeFive Treaſurers ſhall pay the ſame. And that all. Securities 

| for Tranſportation ſhall be by Bond in the Name of the Clerks of the Peace, &c. 

0 Aud the Money recovered ſhall. be to the Uſe of the reſpeFive Counties, &c., 

=: | Jeck. 139, And it is farther enacted, That the Perſons ſo contracting, 

i &c. may carry ſuch Offenders towards the Sea Port, &c. and that if any Perſon 
x | ſhall reſcue ſuch Offenders, or aid them in making their Eſcape, &c. they ſhall be 

| q deemed guiliy of Felony, without Clergy. And that if any Felon ordered for T. ranſ- 

0 1 ſportation ſhall te afterwards at large within any Part of Great Britain, without - 

| ſome lamſul Cauſe, before the Expiration of his Term, and be lawfully convict thereof, 

| he ſhall ſuffer Death without Clergy. And may be tried before Juſtices of Aſſiſe, 
I Oyer and Terminer, or Gaol-Delivery, for the County where he ſhall be ap- 
prehended, &c. or from whence he was ordered to be tranſported, &c. and that the 

Clerk of Aﬀſiſe, and Clerk of the Peace, where ſuch Orders of Tranſportation ſhall 
le in de, jhal. on Requeſt of the Proſecutor, &c. certify briefly a Tranſcript 

containing the Tenor of every Indietment, Conviction and Order of Tranſporta- 
rien to the Fuſlices of Aſſiſs, &c. which ſhall be a ſufficient Proof of ſuch Con- 
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Of Pleas in Abatement. 


AY D now I come to Pleas in Abatement, which having already con- 

I ſidered ſo far as they particularly relate to Appeals, Indictments, 
and Informations, in the ſeveral Chapters concerning them, and ſhewn 
in Chap. 23. from Section 101. to Section 126. what Pleas are good in A- 
batement of an Appeal; and in Sections 126, and 135, That an Appel- 
lee may plead as many of them as he pleaſes, unleſs they be repugnant 
to one another, and afterwards take the General Iflue ; and in Chap. 25. 
Sea. 12. That the fame Matters may be pleaded to an Appeal on an Ar- 
raignment thereon at the Suit of the King, as on an Arraignment at 
the Suit of the Party, and in the ſame Chapter, Seckions, 70, 71, 72, / 
73. what Miſnoſmers, &c. may be pleaded in Abatement of an Indict- 
ment; and in Chap. 26. Sections, 63, 64, 65. What Pleas are good in 
Abatement of an Information; and having conſidered Demurrers in A- 
batement, Chap. 3 1. Seck. 5, 6, 7. I fhall in this Place take Notice on- 
ly of the following Particulars ; e Lo os 


* 


Se. 1. Firſt, That it hath been holden “ that it is no good Plea, Jon: 199; 
in Abatement of an Indictment, as it is of an Appeal b, or Informa- Cro. Ca. 147. 
tion, © that there is another Indictment againſt the Defendant for the * Ch. 23. Seck. 
ſame Offence, But in ſuch “a Caſe the Court in Diſcretion will quaſh . Ch. 36. Sed. 
the firſt Indictment if any Fault can be found in ir. 5 
Seck. 2. Secondly, That where an Indictment of a Capital Crime is a- Cro. Car. 
bated for a Miſnoſmet of the Defendants 4 Chriſtian Name, the Court th 4 199. 
will not diſmiſs him, but cauſe him to be indicted de novo © by his true © Vide Ch. 
Name, and arraign him again on ſuch new Indictment. For I rake ic to be 51. Set. 70 
ſettled f ar this Day, That regularly a Defendant ſhall not be diſmit. H. p. C. 243. 
ed for an Inſufficiency in an Indictment or Appeal for a capital Ctime. Cro. Cs. 37 , 
Seck. 3. Thirdly, That a Defendant appearing Gratis, and by Attot - fVide Ch.z3. 
ney to an Information, may 8 plead a Miſnolmer in Abatement, as SeQ. 4, 135. 
well as if he had appeared in proper Perſon ;- for if he be not the 37 20: 
| Perſon intended, the Attorney General may reject the Plea, and {ign Conc. ri H. 
Judgment on a nihil dicit ; but if he accept the Plea; he thereby admirs 7 W 1 
him that pleads it to be the Perſon concerned to make a Defence, and x | 
cherefare all not afterwards ſay that ic doth not appear but that the Coro, 88. | 
Plea might be put in by a Stranger. | f % | 


23. 
| ; | C cited Ch. 23. } 
$-&, kr. Lett. a. B Adfudgedl Trin. 4 Geo. between ch; King, and Weſtby⸗ 
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Of the Plea of Autrefoits acquit. Book II. 


0 


CHAP. XXXV. 
Of the Plea of Autrefoits acquit. 


Pres i Chief are either, ; 


1. In Bar, or 


As to Pleas in Bar, having ſhewn already, Chap, 23. S:@F. 128. what 


Pleas of this Kind to an Appeal are good, which ſhew that the 


Plaintiff had never any Right to bring it; and in Sections 129, 130, 


131. Where a Retraxit, Nonſuit, Diſcontinuance, or Abatement, of one 
Appeal may be pleaded in Bar of another; and in Section 132. where 


the bringing of an Appeal againſt one Perſon will be a Bar to a ſubſe- 


quent one againſt another Perſon not named in the Firſt ; and in 
Section 133. Where a Releaſe will bar an Appeal; and in Section 134. 


where an Appellant may be barred as to one Appellee, and continue his 


Suit againſt the reſt; and in Section 135. what Pleas of this Kind are 
conſiſtent with the General Iſſue, and in Ch. 26. Seck. 64, 65, what is a 
Zood Plea in Bar to an Information, I ſhall in this Place only conſider, 


1. The Plea of Autrefoits acquit. „ 
2. The Plea of Autrefoits attaint or convict. 
3. The Plea of a Pardon. 


5 $:#. x, And firſt of the Plea of Aurrtfoits arguit, which is grounded 
8. P. C. 105. on this Maxim, * That a Man ſhall not be brought into Danger of 


_ aq his Life for one and the ſame Offence, more than once. From whence 
45-2 47. 3. it is generally taken, by all the Books, Þ as an undoubted Conſe- 


9 H.7. 19. quenee, that where a Man is once found Not guilty on an Indictment 


E 1 * 


Pic Pad. 3. or Appeal free © from Error, and d well commenced before any © Court 


Bro. Appeal, Which hath Juriſdiction of the Cauſe, he may by the Commos 


Bo Is 1 Law in all f Caſes whatſoever plead ſuch Acquittal in Bar of any ſub- 
Cromp. Juſt, ſequent Indictment or Appeal for the ſame Crime. But for the more 
. diſtin& underſtanding hereof I ſhall particularly conſider, 

thorities ci- 8 


redrootthee. . How far he who pleads this Plea muſt be ready to produce 


ther Parts of the Record of his former Acquittal. 


his Chapter, ; | . . 0 
3 2. Where a Variance between the Record of the former Ac- 


and 5 E. 3. 


2, p. 36 quittal and the Indictment or Appeal to which it is pleaded, may be 


c Vide infra | helped. 


SeR. 8. —_ 3 3 | 
4 Vide infra 3. How far other Diſcharges of - former Proſecution have the 
SeQ. 9. | Ver ict. a 
s Vide infra, ſame Effect as an Acquittal by 

10. | 


725 E. 3.44, pl, 16 Abridged Fitz, Coro. 136. 41 Aſſ. 9. Abriaged Fitz. Coro. 220. Bro. Coro. 140 or 121. 
2 Leon. 161, Vide infra, Sect. 14, 15. 47 E. 3. 16. pl. 27. Abridged Fitz, Coro. 104. Bro. Appeal, 14. 
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Of the Plea of Autredoits acquit. 


4 Howe: far it is neceſſary that the Indictment or Appeal in che 
| Record of Acquittal be free from Error, and well commenced. | * 
. Whether an Acquirral in * Court ram has a JuriſdiQtion be 
ent for this Purpoſe. a DE 
6. How far an Actvittal bfa.;Peefon as Dole will: bat ene 
| Froſecution againſt him as Acceſſary,, & e konverſa, how far * 
an 2 — of a 'Man as ũf mim a nenn agairiſt. him mg. 
28 Prin 
7. How far the Law 5 is akered i in cheſe Reſ as to an laditment Hed 
| of Death, by 3 8.7. 2) da. | 


8.7. Crd; 


Sec. 2. As to the firſt 8 VIZ. How. 9 he hs = Id; this Kr. hi "PI 
BY - 


Plea muſt: be ready to produce: the Record of his former Acquittal, 1 
take it to be * ag That ſuch Plea being a Plea in d Bar, and Fitz. = 
the Record not in the Cuſtody of, nor the Property of him that bleads Inns Ge falls 


it, chere is no need to plead with a 'profert ſw Pede figili; but Vide Rift. 


the Defendant ſhall have a © Day given him to bring it in. And Fatr 385. pl. 


there is in Brook a Note of a 4 Caſe in the Time of. Bus. 3. whetein a 3. rang 
Plea of cits acquit was diſallowed, betauſe the. Defendant ſhewed * Co. Litt. 
forth the Record when he pleaded it; and the Book gives ns Reaſon, Wh, 
Thar the Record anght to come before the Conrt by Writ, Sliced bat bo Bs ＋ 1 
Secr. 3. As to thie ſecond Particular, viz.” Whete a * a een r 
abe Record of the former Acquittal, and the Indictmeat or Appeal to Etz 00 

| Which ir is pleaded may be helped : 1 cake it to be clear, That if che 533. 0 * 
Nature of the Crime be in © Subſtance: the ſame, a Variance may gene- 185 Coro. 
rally be helped by proper 
named in che firſt Record Teoman, and in the ſecoud Gentleman, yet it 1. 
ſeems Þ clear, that he may make good the Variance, with an Averment char ; BridgedFi its. 
he oaly was meant under each Addition. Ale if a Man be 3 irred of rr Ha 47. 
an lndictent of Murder or Robbery gn, and afrerwards ar- WF: | 
raigned on an Indictment for the * fact, deſctibing 


the Perſon Killed f 


or robbed by tis proper Name; yet it hach been holder, ® That be ma [TCM 
plead rhe; Acquirral in Bar, averring that both the Indictmencs are 5 2g . 
the very ſame Felony. Alſo if the Perſon killed be deſcribed by hi 451 1 19. 
71 85 « Bro. 


18 

23 _ and Surname: in the firſt Indictment, and by the ſume og 
| by a different Surname in the ſecond, yet I hath: been ad- 7 bylaws 
judged, — he may plead an Acquittal on che firſt in Bar of the ſecond © Vide d. 
In , averting that the Perſon ſo differently named was one 2 75 . 71. 
the ſame Perſon. But it ſeems m adviſeable in ſuch Caſe to add wfarthier , 
Averment, That che Perſon killed was known as well by the Name in 8 * (6s. 
the-firſt; as by that in the ſecond Indictment; for if he wereinever kndwh , +! b. C. LI 
by the Name in the firft Indictment, I much queſtion" whether the De- II. pc" 246. 
—— cou d be found: guilty upon it; and if he cou d not, i 2 — 519 Keil. 
that his Life having never been in dan er by it, che Acquittal upon it J vide ſupra, 
n cannot be any Bar to a ſubſequent ickment. But if chere b no Ch. 25. 833. 
other Variance between the firſt" and tl: Indictment but only as to Ur fl 
che ® Times When the Crime is alledged to have been cbmalrebd, br as ß P! 

os Nee fpmngd ba os in 9855 _ Nee ke oe. is 10 doubrbar ng NP picz. 


8 . C43) 8 10 ro 11 FAN I 


z 
3 14. 


urn 4 05 Cai. 498. i end. i 1 N66 pl. 14. $ÞE. toy. form 
Videus 1 4. 41. pl. 6. Ariaged Fitz. Monſtrans de faits, 128. Bro. Variance 31. Coro. 29. 
* m Vide H. P. C. 236. S. P. C, og. Lett. C. Crompr. Juſt. 112. pl. 12, * Vide py 
$8. . 9,10." Dy. 285. pl. 38. H. P. C. 236. Vide a1 Aff. L 55. 9 2 = . 
5 P. C. 105. Lett. C. 11 H. 4. 41. pl. 6. Abridged Bro. Coro. 29.4% Vance 3 fl. Fita. M 
faits 228. 25 E. 3.44 Pl. 16. 40210 ged Fitz. Coro. 136. 3 AM. pl. 1. Avidged Fitz. Coro. 166. , 
113. pl. 13. * H. F. C. 246. LC. 56 Lett. C. 106. bobo . 


8 Averments. And therefore. if a Man be berg Age 
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ho Of che Plea of Autrefoits acquit. BooII. 


that regulatly it may be help'd by an Averment, that the Felony in 
both is one and the ſame, becauſe neither the Time nor Place laid in an In- 
dictment, Gc. are material upon Evidence, ſo that the Deſendant be 
e proved guilty at any other 2 Time before the Indictment, ot at any other 
ge rbeEbop. Place b within the County. And it is holden by © Staundfordt, That an 
ter of Evi- Acquittal of Murder in one County may be pleaded in Bar of a ſubſequent 
+757 Cie Indictment in another County for the ſame Murder. But this ſeems 
by ueſtionable, becauſe all Indictments are local; and therefore if the firſt 
4 195- were laid in an improper County, the Defendant could not be found 
Ste Crompt. guilty upon it, and conſequently was in no danger of his Life,” and there. 
Juſt: 112. pl. fore 4 cannot plead an Acquittal upon it in Bar of a ſubſequent Indict- 
7 Vide gect. ment in the proper County: Bur if the firſt Indictment were in the pro- 
1,8, 9, 10. per County, the ſecond cannot but be in an improper one, and conſe · 
quently che Defendant not being liable to be found guilty upon it, can- 
not be ſaid to be reduced by it to the Inconvenience of being twice 
bcougght into danger of his Life for one and the ſame Offence, the a- 
e Supre, ſe. voiding of which Inconvenience © ſeems the Chief Inducement for which 
1, 8, 9, 10. the Law allows the Plea of Antrefoirs acqulit . 
Sack. 4. Bur if a Man ſteal Goods in one County, and then earty 
them into another, in which Caſe it is certain f that he may be indict- 
ed and found guilty in either, it ſeems very reaſonable, that an Acqui - 
Supra Ch. tal in the one County for ſuch ſtealing may # be pleaded in .Barzof a ſub- 
23. LA. 47. ſequent Proſecution for the ſame ſtealing in another County, . becauſe:the 
Ch. 25. 5:8. Defendant may be altogether. as well convicted in the one County, as in 
'h. 33. $:&. the other; and (therefore if he could not bar the ſecond: Proſecution: by - 
"OF IR the Acquittal on the firſt, his Life would be twice in danger from that 
Fi. Coro Which is in Truth but one and the ſame Offence, and only conſidered as 
220. Ba! this à new one by a meer Fiction or Conſtruction of Law, which ſhall hard- 
7 F. C. ly h. rake Place againſt a Maxim made in favour of Liſe. And as co the 
1oð0;. Lett. C. i Objection, Thar the Jurors of the one County can take no Manner of 
3 106 Lett. A. Conuſance of what is done in the other, and conſequently cannot try 
„ 005 ie whether the Felony: whereof the Parry is indicted in the ſecond County 
be the very ſame with that of which he was acquitted in the firſt}; it may 


* - 


14 | 112. Pl. 9. | | 
5 1 be anſwered,” That it appears from the old Books, that anciently the 
a IH NG Judges::often ſatisfied themſelves of the Truth of an Averment that the 


» 
* 


4H pl T W e e K 01: 
Fitz. C88. Offences in|bath:yladictments were the ſame, by & Witneſſes, or by an 


1 


' | ® Vide wp r. Inqueſt of Office, without putting it to a Trial by Jury, upon an iſſue 
| | Ch: 18, $8. joined, on the Denial thereof by the Proſecutor, which ſeems m to have 
bi 13. -w Cb. been of later Years the uſual Method. But granting that it is to be 

| 227 C 15. tried hy. ſuch Jury, I do not (ec how it follows, That becauſe they can- 
Sect. 35. not convict a Defendant upon Evidence of a Fact done out of their own 


be. . 7. 5 pl. County, therefore they cannot collaterally inquire whether an Offence 
Fitz. Coro, laid in their own County be in Subſtance the ſame with that done in an- 
6 I ol. Other, ſince it cannot be denied but that in abundance of Caſes a Jury 
15, olf ode County way receive Evidence of Facts dong, in another. Io | 
 AbridgedFitz. which may be added, That in the 7ear-Book of 4 H. 7. 5. pl. 1. which.is 
3 8 ay Ft X the * Chief Authority for the contrary Opinion, it is admitted that an { 
| 47 Aff pi. g Acquittal on an Appeal of Larceny. in the one County, may be pleaded 
AbridgeaFirz. in Bar of a ſubſequent Appeal in the other; becauſe uch an Appeal in- c 
Alg. titles the Plaintiff to: a Reſtitution of the Goods, whireof being once | 
1 I nt. T. BE LID. 
Cord: 6% + % %% og 1). TH oh # og: 
i See the" fixth Section. 
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Gf if the: Plea of”. Autreſbits aequit. 30 [ 


bana he 15 egen for ever. But gratiting this to be 2 good Reaſon, 
. whichiyet it (ces: difficult to make out, the very ſame may be laid at 


this Day as to an Indictment, which fi inte 21 FH. 8. 11. intitles the * vide 5 l 


Proſevotor to à Reſtitution alſo, Beſides, tak ing the Law as it ſtood- = be 
formerly, why may not a Juty of one County try whether 4 Felony ; 
therein indicted, be the ſame u hereon the Party Was before acquirred' in 
another County, in we OE has a rond zadictment, E well as of a (es. 046%) 
cond Appeal? 41 1 0 


Sec. 5, It ſcems a that's it TY no pied to an Appeal of bare That 1 Ric. I . 


alt Defendant hath been found Not guilty in an Action of Treſpaſs . 
brought againſt him by the ſume Plaintiff ſor the ſame Goods; for Lar- Beg. Appeal 
cen and Treſpaſs ate entirely different: Alſo it ſeems a genetãfb Rule, Vide-infre; 


; That a Bar in an Action of an inferior Nature, will not bar another of a Ch. 36. Seck. 


perior. Vet it ſeems, © That an Acquittal in an Indictment of Mur- 8 G. Lit. 
der, will be a good Bar of an Indictment of petit Tteaſon, becauſe both 112 7 
Offences are in Subſtance the fame. But it is clear that an Acquirral | gg 3 14, 
of one Felony! is dino manner of Bat to a Proſeeution for another in «; TR 213. 


Subſtance different, whether committed before or at che ſame Time with i P.C-246. 


that of which he is acquitted; and therefore if a Man commit a Burglary, e . 2 


and ſteal the Goods of 4. and B. and be indicted for the Burglary, and H. P. C. 244. 
ſtealing the Goods of 4. and acquitted; ir hath been adjudged, e that . 1. 
he cannot plead ſuch Acquittal to an Indictment for ſtealing the Goods 2: 
of B. But ic ſeems agreed, That he moy raps ir to a ſecone Tdict- ? Oh. 23.Sedt. 
ment for the; Burplary, 7x. mo ent Bee. 
Set; G. As to the third: part oſt; Wie How far cher Diſcharges 41.-pl..6. 


of legal Profecution have tlie ſame Effet as an Acquitrat by Verdict: 4 ES : 


Having ſhewn already in tlie Chapter of Appeals, how far the Diſcharge f Frog 


of one Appeal will bar anorhet; I ſhall only add in this Place, That Bro. Coro. 29. 


notwithſtanding the 8 Allowance of a Pardon, or any other-Bar: 'of one et 

Indictment, ſeems to be pleadable in Bar of another f d by the like Rea- Vide S. 5 C. 
ſon, whateyer hathiheen allowed a good Bar of one Aj ppeal may bd pee nk Lett. he 
ed in Bar of another: Vet it ſeems that ho other Diſcharge of àn In 
dictment will bat an Appeal; land no othet Diſcharge of an Appeal will 


bar an Indictmentf bur only an n Acquittal by Barrel; Sr an Acquireal Ms, qi got, 


Verdict on the general lde, finding the Defendant's i Innocence; as seg. 
whete it finds him Not guilty of Abeh an Iſſue; on an Indictmet or Appeal 45 as . 
of any-Felony whatfoever';:or: where it finds + him guilty of 'Homicide x np 


ie 28 or per inen un, on an indidment of Murder. But it hath ety fol. 


been adjudged, * That where a Demurrer by an Appellant to a Tender i 4, gt 
of Battel, or to H Pleazhath beech adjudged againſt him, yet the Appellee? 8, 15 Fl 


may be afterwards arraigned at the Suit of the King. Wn 
Sea. 7, It it ſaid by Sir Matthew Hale in the! Chapter of Aureſatt : 7 Ju f 


acquit, That an 2 by Battle in an Appeal is no Bar of an Indict. Hf K. 
ment. But I find» no other Authority to this Point but a Note in F- 69s „ 
Herbert a of a Cafe to this Purpoſe in the Time of King Edvard the Se- Fitz. Coro. 
cond. To which it may be anſwered, That this Matter is only ſpoken 7. 
of incidently, and not adjudged. And that Sraundforde in the ſame Place nN p. c. 
where he cites it, makes a Lenze whether it be Law or not, And it is 108. Lett. D 


expielly holden. by Braclan, O That an Appellee who. Funquiſhes the Ap- . Lib mo 


pellane in Battel, elf go quit not only ſtom all other Appeals, fut I 19. Sect 8; 
þ from the Suit of the King ; becauſe 'ty this he clears his Innocence againſ® © 
all, in the ſame manner as iſ he had put himſelf upon his Country and his 


Ceontry had * bim. Alſo it is admitted by: Sir Matthem Hale in the 
Chapter 
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Letter E. 


f = K ch. 3. ed. But if there be no Error in the Indictment or Appe 


1066. 


EN Of the Plea of Autreidits ac mult. Book 1 


*H.P.C 3 Chapter of Iadilfments, That if an Approxer be vanguiſhed in Barrel 


Vide ſoprs, Joined on his Appeal, he ſhall be dis the Appellee diſcharged, 


ch. 2b. 8d. without being arraigned at the Suit of che King. Alſo it hath been 
ze e 9. b adjudged, That upon ſuch a Vanquiſhmens.che Appellee is aotitied wo 


97 8 ar Damages againſt the Appellaat, as being legitime modo 4 
148. Wi 
Lett. B. 
. againſt the King as againſt the Party.  - 
21. N Seck. 8. As to the fourth Particular, vis. How far i it is necelivry. thac 


8. P. C 168. the lndictment or Appeal in the Record of Acquittal be free from Etror, 
and well commenced: I take it to be ſettled d at this e Day, That 


5 h. 
8 190 oF where-ever the Indictment, or Appeal, whereon a Man is acquitted, is 


5 eh. ſp far erroneous (either for want of Subſtance in ſetting out the Crime, 
Seek. 14. or of Authority in the f Judge before whom it was taken,) that no good 


245. Judgment of Law the Defendant was never in danger of his Life from the 


Left. 214, 1 for the Law will preſume prima facie that the Judges Would not 


Fitz. Coro. 


400. have given a judgment, which would have been liable to have been rever( 


al, but & only in 


— *Jult the Proceſs, it ſcems agreed, Thar the Acquictal will be 2 good Har of 


112. pl. 14, 2. ſubſequent proſecution, notwichſtanding ſuch Furor ddie beſt Neaſon 
"Ip 16, ip whereof ſeems to be this, That lach Excor is ed oy" the Apt 


on ab Appel brooghe | 


pi 2. 9 pEArance. 44S . 

9H. pl. 7. Seck. 9. It ſcems agreed, i That an  Acquirral 1 
a Bro. by one who had no Right to bring it, as by any other Woman 
Coro. 25. cept the Wife of the Deceaſed, or by any other Man.! Except the a 
Fitz. Coro. Heir, is no more 4 Bar to an Appeal by another 


forde ſcems to would ha ve been. 
be of Opinim, SF. 10. As 


That an Ac. 
aquittol en In any 


errmeu: 4p. withſtanding the ® 


in the Book of Aſfze5, That no > e 


heat, an l. in any other Court can be any Ber to a Ppoſecution in the, Court of 
dimen till ix King's Bench, becauſe that is the higheſt, Coutt, I take it to be ſettled 
 bereveed by 8 a che Day, That an Acquitral in any; Court wWhatſgever, which has a 
Juriſdiction of the Cauſe, is as good n Har of any ſubſequent Proſecution 
as an Acquittal in the Niebel Coun. And therefore 
#* Crowpt. it hath been adjudged, » That an Acquittal of Murder. at 4 Grand 


Error. S. P 
Lett. B. cited for the ſame Crime, 


Jo W 2 . Sefdions in Wales, may be pleaded 10 an-dadietment for rhe ſame. Mur 
But this ſeems der i in England. For — ? Rule is, That a dachi ant not eee 


Le into D & for the lame Offence mor Shan; one J ee 
ond to what i t T8 1 . g N TED TE; AE is © Fa, 
taund- Do * f g oy : K 5 . By : Fils j . | My oh 

forde himſelf, ws WOl a6 ee, 


2a pe 0 N 


in the very you poge, | ned: in _ — 3 — Me 7 
109 the ſame Effet with hat is ſaid in Staundforde, zi but 125 . 
10 


fer Attaint. Crompt. uſt. 111. pl. 4, 5. Supra 
7 2. pl. 7. Ane Bro. 515 0 Coro. 7 ep: oro. 7 


Fitz. Corg. 444: 
2. F. 1 150 Lett. B. 169 me K. 


Crompt. Juſt. 112. 1 15. 54 27. Sect. 10% n 6 11. 127 a. 24 H. C. ab b. 39. Ko triage 


112. pl. 14. 8. C, 196. 25 100 C. 46. Supra ch. 23. Sg 
1 51 . 15. 0. 45. . Rat Pne. zi, EY 
ide Fira. Coro. 136. 


Bro. Appeal, 27 Crompt. 
3G, 3 7, 38. 1 2. ch. 23, de ms 40, 41, 42. NA 
i 41, pl. 6, © Abridged Firz. monfttans de tis 228; 29 13. 2 2 


47 Aft pl. Abridged Bro. Coro. 160 . 124: Crompt. Juſt 3 hl. 1 be rg. 426, | kp bog, Y 
1 Sid, 155. Supra, e ch. 88 Sed. 39, — ru e Juſt. 12.5 95 ? 
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< neceſſarily, to imply thar he is foaly r as well 


4 Co. 45. 3 Judgment could have been given upon it againſt the Defendant, the Ac- 
F p. c. 44, Juittal can be no Bar of a ſubſequent lndictment or Appeal, becauſe in 


” Appellant, or to an In» 
* Due Staung. dictment, then an Aequittal on an en Appen or Indichment 


to the fiſh Particular, vi W hether call is 
Court which: has a Juriſdiction be ſufficient for this Purpote': Not. 


/ rn 175 the Werd Acduit r 


2 N r 0 .,..c.-..-: 


r ad. ̃ͤ —vl!hä  Et ä 


rere 


| b Day, That an Acqui al TY 2 


upon this Suppoſition, a8 l lay 
contrary to thoſe ahove cited, I = a ne Fee e hen 


uy Accel to one Principal, w not, ſave Him“ from bling 'arrtghed 


F Fee acquit 75 


fr ad DP vicral'\&f a\ 40 J 
100 = Againſt „ "1 
cquirtal” a e tidLods 
him PR pal: Ir ſeems to bens ſottled atithis Wh 25,28, 
6 an iel le ne Bar of a Cable. Af Cie. 
be Proſtaution again! Ne ellas er che Fact. berkuſdiſah þ Te A 
Acquitrak:clears OE 1 * Charh e of 5 committed rhe Fatt, LIN 


14 FI 


+ udp, 


which being a n e differgar it ON char keeetvwing him that din 16. 


hath committed it, chere ſe pr 0 more Bellen that the ne cquittal. of: it AT 1 10. 
ſhould: bar: Proſeontiqn ſor rhe Recęſpt, tha ati'if they y'were Offences that Cb. 


O. 209, 


bore no Manner of Relation to. one woche r "By ir is cholden in ma co. Coro. 7 ö 
ny Boobs oſ good Authority, (contrary to What is admitted rothavo 105. 


been the ancient Law,) that the Acquital of a r ee good W 


Bat of a ſubſequent Proſecution againſt hin s e he 3 ſor it 19 Cont: fir . : 


ſaid, That ſuch an Acceſſary, is in ſome menſufe © vfity of che Flt; Kp 155 
and therefore that an Acquittal which. [Clears a Man from being guilty 45 C. 2 15 
of the Fact, doth by Conſequence clear him from being uch Adee e & 
ſary. And this ſeems reaſonabſe ppon the Suþp ofitidh thi a Man may Ke. 5 5 15 
be found guilty of an Indictment againſt hit 4 Paherbal. upon Evidence b. 7 
which only proves him to have, been an Acceſſa before. But if u Mans! . C. 224. 
cannot be found guilty of ſuch an Indjtment üpoh fach Evidenes, 8 it 18 Creta 
ſtrongly f liolden that he cannot, it may with great Reaſon be ſaid; Thar 42. pl ab. oy | 
the Acquittal of him as Principal no Wa; 40 da him 28 Aceeſſry. bo- thy "I 
fore; for if ſo, he might ſaye himſęlf 5% mere Slip" in the Indict- vipot | «oj a 
ment, and bar all ocher i tigns b by an 'Acquittsl on à Trial, 4 1261. 
which in truth never bro fats * Da ger of” his Life. And it ib g xy 1 
ab, Th holder in ſome h Books, bridged A 23 
zei uicted {a PR 


Principal may be tried again age 5 before, as well as after, 5 2 5 


* 


Sed 1. Bug it kems,! agree 7g b HArquittal ef 1 Man as %%; 
Acceſſary before, or after, is no Bar to a fl.  Proſetution FT 


him as Principal . J J nottebae 121 7 
Sebi 13. Alſo it hath, been, hy co, Thar an "Acquirtal of a Man Pars 
afterwards as Acceſſary to another in che fame Fact Bucs fob this 4122 et, 
ſhall refer to Chap. 29. Se, 15. Tho % di 0b 28 8 
Seck. 14. As to the ſeventh Particular, vi. How far the Law is al · ro. ro 7775 ? 


tered in theſe Reſpes as to an Indictment by 3 H. 7. 1. It ſeems agreed, - ed a 


1 


k That by the Common Law an Acquittal on an Indictment might be for it ſays, 


pleaded in Bar of an Appeal of Death, in the ſame Manner as an Acquit- Thats Man . 


tal of any other Felony might be pleaded in Bar of a ſubſequent Proſe- quirted as 


Principal, can- 


cution, and therefore in favour of Appeals a general Practice was intro- wr be ſo much 
duced, ! not to try any Perſon on an indictment of Death, till after «+ arraigned 


a5 an Arceſſa- 

| | | | ry after. md 

27 Aſſ pl. 10. 

Abvidged Bro. Coro. 105. and Fitz Coro. 200. extend only to the Call of an | dar after. And 8 H. 6. 6. pl. 

26. Abridged Fitz. Coro. 463. expreſsly goes upon the Suppoſition, That a Man may be found guilty as 5 15 
on Evidenca which only proves him Acceſſary. 8 P. C. 105. Lett. B. Fitz. Coro. 424. © Vide ſupra ch. 29, 
Seck. 13, 14. H. P. C. 266, Keilw. 107, Daliſ. 115 £ Vide ſupra Sections 1, 8 ,9,10, Þ Kielw. 107. 
Daliſ. 144 Lamb. B. 2. ch. 7. i Crompton's Juſtice, 43. pl. 30. Bro. Coro. 186, * Vide ſupra, 
ch. 25. Sect. 15. 21H. 6. 28, 29. Abridged Bro. Appeal, 41 44 E. 3. 25. pl. 36. Abriged Bro. App. 12, 
H. p. C. 244, 245. 47 E. 3. 16 pl. 27. Abriaged Fitz. Coro. 104. Bro. Appeal 33, 55, 102. 2Leon; 

1 But this 15 _ 4 Quere 17 All. pl. 1. | Vide ſupra, ch. 25. Se. 15. Crom t. Juſtice, 111. pl. 2,3. 
Rely. $f, 96 96, 97 8. 2 Leo. 161. H P. C. 244, 245. S. P. C. 167. Lat 4 Bro. Appeal, 9, 

pl. Abridged Bro. Appeal. 119. 45 C. 3. 25. pl. 36. . Abridged Bro. Appen 12. 11 H. 4, 94. 

1 56. e Bro. Appeal 36. 41 All. pl. 14. Abridged Bro. Appeal. 75. AY 
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chat all was forgotteg, 3 and fer Reformation rhereif it in edu, That , 
any Man be ſlain or. maratred, and therefore the Slayers," Murdertrs," Abet- 


* 


, N | | Ji 12 p 3, SY 16 | 72 1 
tors, Maintainers and Comforters of the ſame, he indicted, that the ſan Si- | 


ers and Murderers, and all other Acceſſaries of the ſame, be arraigned au 


"mined of the fame Fe leder at any Time at the King's Su 
the Tear after the ſame Felony or Murder dont, and not tar the Tear" and Day 


5 : for any Appeal to be taken for the ſame Felony or Marder. ' And if "it hap- . 
pen any Perſon named as Principal or Acceſſary to he acquitted of ang ſuch ur- 
der at the King's Suit, within the Tea and Day, that 1 ” the ſame Fuſtices be- 


vide ſupra, Fore whom ht is acquitted, ſhall not ſuffer him to go at large, but 2 either to re- 


ch. 23. 8. Tal. mit him again to the Priſon, or elſe to let him to Bail after their Diſcretion till 
E.N-B: 251: that Tear and Day be paſſed. And if it fortune the ſame Felons or Marderers, 
ett. G. <a [ ” 1 N can a os "MS 
Crompt Juſt. and Acceſſaries ſo arraigned, or any of them to be acquit, or the Principal of the 
11. pl. 2. 3- ſaid Felony, or. any of them to be attainted, the 36 + or net Heir io him ſo 
| e ſame Death and Murder, 
within the Tear and Day after the ſame Felony and Murder done againſt. the | 
ſaid Perſons ſo arraigned and acquit, and all other their Acceſſaries, or a= 
Zainſt the Acceſſaries of the ſaid Principal, or any of them, ſo attainted, or a- 


La, as ſhall require, may have their Appeal of 


D 


* gainſt the ſaid Principals ſo attainted, if they be on live, and the Benefit of 


1. - | the Clergy thereof before not had; and that the Appellant ſhall have ſuch and ; 
n_ ws like ä as if the ſaid At quittal or Attainder had not been, the ſaid _ 


4 


miſprinted ow» 
Keble's ge. Acquittal or Attainder notwithſtanding. 


urder, 2 


97 H. P. C. Acquittal on an Indictment, or Appeal, for any other 4 Felony. ex- 
cept Death, may ſtill be pleaded in Bar of an Appeal for the ſame ö 

Ter 4 197+ Crime, and that an Acquittal on an Appeal of Death may till be 
7 H. P. c. pleaded in Bar of an Indictment, in the ſame Manner as by the Com- 


244, 25. 


Lat 19% Se. 16. How far a Perſon found guilty of Manſlaughter, or 


Lett. A.. 


H. F. C. of Homicide ſe defendendo, on an Indictment of Murder, is. liable td 
ied again upon an Appeal by force of this Statute, ſhall be con- 


S. P. C. 107. . | „ 
Lett. 1 ſidered in the next Chapter. + = 


Crompron's | 
Juſtice, 117, pl. 2, 3. 


CHAP. 


y and Murder at any Time at the* lings Suit; within. 5 


\ 
\ 
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S. P. C. 107, ,S#. 15. It ſeems © agreed, That this Statute ſhall not be conſtru- 
end Rat. Sta. ed to extend to any other Appeal but of. Death, nor to any other 
tutes tithe Acquittal but upon an Indictment; from whence it follows, That an 
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Seat, 1. J- ſeems to be generally agreed, That where · ever a Man · I. p. c. 
by > Outlswry. or of Felony, either by Judgment upon a Verdict, 5%. c , 
or by > Outlawry, or Abjuration, whether upon an Indictment or Ap- 1 . 
peal, he may en Attainder to any ſubſequent Indictment or Ap- 2383 
peal, for the lame or any other Felony, And two Reaſons ate given for-* Ce. 23.5. 
ſuch Plea to a ſecond Profecution for the ſame Felony ; Firſt, © Becauſe es $45, 
the Life of the Defendant was in danger by the firſt; and it is Supra,ch.23. 
againſt a Maxim of Law to bring a Man into ſuch Danger more than once ? . 3% 
; for one and the ſome Offence : 2dly, 4 Becauſe generally the proceeding . 
in ſuch ſecond Proſecution cannot be to any Purpoſe, becauſe the Party is 28 E. 3. 90. 
dead in Law by the firſt Attainder, and hath forfeited all that he en ee 
forfeit, and therefore it is ſaid, That it is equally abſurd to attaint F 
2 *© ſecond Time, as to attempt to kill one who is already dead. And 2 Kir. 
this is che only * Reaſon 1 find any whore viren. ble And a, of the 
the only * F find any where given for the Plea of cs is Pitz. 
Autrefoits attaint of one Felony to a Proſecution for another. | But where Cora. 136. 
both of theſe Reaſons fail in the firſt Caſe, and the latter of them in the n. 
ſecond; and alſo in ſome other Caſes, for ſpecial Reaſons, the plea of er 4X 
Autrefoits attaint (ſeems to be of little Effect, as in the following In- 9 H. 7. 19. 
Seck. 2. Firſt, Where the firſt Attainder is reverſed for Error,. after Appeal © ; 
which it can neither be pleaded ro a Proſecution for the ſame or any other Caro, 11. 
Felony ; becauſe by ſuch Reverſal the Attainder is of no 8 more Force £47 B. 
than if it had never been: And if an Acquittal on an erroneous Indictment H P.C. 247. 
or 1 8 will not bar a ſubſequent Proſecution, ſurely 4 fortiori an Cie. El erg. 
Attainder reverſed will not do i it i 8 be: S 
ainder. reverſec t do it. But it is agreed to be a good Bar Cromp. 113. 
while it ſands unreverſed, becauſe it is not void but voidable only. Pl 
Seck. 3. Secondly, Where the Attainder was at the Suit of the King „ f. 
and h pardoned, and after the Party is proſecured upon an Appeal; for 44 E. 3. 44. 
it is an allowed Maxim, That the King cannot bar the Suit- of the Sub- f . , 
ject, and if he cannot bar an Appeal by pardoning the Offender e _ 
Ee Ns ho Rune or innocent, there cannot bur be much 5 46. pl. 
$ Reaſon that he ſhould bar it after the Gui Ars dement , gr 
_ Record. | ES. er the Guilt appears by a Juegecat Karen. 
. r ee n eee * | 2 Popham, 107. 
b itz . T's See thy *. 274 3 7 1 — 9 N Lon 4 K 1 8. p L. 1 55 — 
| Letter B. 12 Co. 100. H. P. C. 247. 4 Co, 45. . n Bro. Coro. 11. 28 E. 3. 90 pl 3. 
Aridgad Fitz. Coro. 139. S. P. C. 10. Lett. B. 3 Inſt. 213. Crompton's Juſtice, 113 pl. . 
6 H. 4.6. pl. 29. Abridged Fitz. Coro. 227. Bro. Appeal. 16. Cont. 12 Co. 100, l — 
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* 
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| Seer. 


7 
f . 
\ 
4 5" 


*1H.6.5. indicted of High Treaſon, whether before or after his * Attainder; for 
 Firz Coco. a. Tail as well as to Land in Fee-limple, ſince * the 


27 _, veſted in the Lords of whom they are holden from the Time of. che F 


r | 


i 
Vide 44 E. 


95. 
Lett. E. k agreed, That the Judgment of Pain fort 3 lure it 


93. ſeems queſtionable, whether it may nct bar a ſecond * 


249. f 3 Inſt. 213, 215. Cto. El. 516. Cont. Cro. El. 213. 8 Poph. 1c7. Þ Vide ſupra, Ch. 29. 
from $e&. 36 10 Se. 43. ! Vide ſupra,ch. 35. Seck. 5. 7 H. 4. 35. pl. 4 Fitz. Coro, 82, 13 lait. pr 
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Seit. 4. Tliralj. Where a Perſon attainted of Felony, is aſterwards 


bridged Bro, the Judgment of Death in High Treaſon is not only diſſerent from that 


Treaſon, 11. in Felony, but the For feiture is alſo morepengeal, Nr Land in 
ſt | tatutes of. 26 H. 8. 
ii and 33 H. 8. 20.) But if the Felony were firſt committed, it ſeems 
H. F. C.263, b agreed, Thar the Title of Elchsat to the Felons Lands in Abe l. 


des 1% ny, ſhali not be deveſted by the ſubſequent Httainder for rhe Treaſon, 


the contrary is 48 jt would be if the Treaſon had been firſt committed. 


dy 'p 8 Seek. 5. Fourthly, Where an Appellee of Larceny hath a fecond / 
107. Lett. B. Appeal brought againſt him hanging the firſt, and afterwards i attainted 
een ee e 0 e 1 
the above cit. may, in order to entitle che ſeconc Appellant te 3 Rel { | tion, nquire : 
ed Trar Book 17 0 Inqueſt of Office, and according to gehen ® by: n Inqueſt” tacen 
A m JF" at the Mile of the Parties, whether ſuch Appellee be guilty c the Larce- 
port of it, ny or not. And the Law ſeems to be the lame in Relation t an lndict. B+ 
jo? ge. ment of © Larceny ſince the Statute of 21 H. 8. 11, which, entitles the 
Co. Lit 352. Proſecutor to a Reſtitution of his Goods, upon the Offehdet's g being wy 
392. found guilty, &. in the ſame Manner as upon 1 5 al. Allo it jo 
cer the chap- hath been f adjudged, That a Perſon attaintedd is as, liable to anfwer a 


4 


ter F Forfei- | i | 1 ra ? IIe An 
2 Foe Perſonal Action, as if he had not been attainted. For < her wiſe nis At- 


4 


o \ 4 


. 3.Inft.2 13. tainder would give him a Pr ivilege and Protection, which the Law is 
Len. b. fat from intending in allowing the Pla of Autrefoits atHaint t 


Vin e 
3 Proſecution for a new Crime, which is chieſſy grounded on thi Reaſon, o 
IAG That the Law. will not ſuffer an abſurd and vain. Thing in attainting 
53.andch.28. one who is attainted altea. 57 ligt S el 0 * HP 
Sec.). Set. 6. Fifthly, Where a Perſon attainted of, one Feloay, is after 
Fitz. Coro. wards proſecutedias a Principal in another, and others are allo proſe- 
7H. 4. 31. cuted together with him as his Acceſſaries, in which Cale it is laid, 1 
rent: That for the Benefit of Publick Juſtice he js compellable ip plead, . to 
Coro. 81. the ſecond: Proſecution in the ſame Manner as if he hag bo. been artalbt- 
Bro Appeal, ed, becauſe otherwiſe the Acceſſaties to ſuch ſecond, Felonſes cbü diner 
„ y Þ be brought to their Trials for want of a Conviction of their Ptinci- 


e ß p5)dut+ 6 100 208 ili hci. 
Aided Bro, , Sect, 7. It ſeems i clear, That a Judgment againlt, Nut o | 
rer ee, Indictment or ARtion of Treſpas, js 10, Bar to aa Teen of AP 

peal-of Larceny, for the ſame taking, becayle Treſpals' an Lat ate 


5 # | P 4 gh +4 . , 1 e 15 Y 2 | 
. Offences of a different Nature, and the Judgment for che one en e 
F. P. C. 66. differs from that for the other. Alſo | take it to he in a pear real +1 

S4e U f 41 ne e e is n | 


p Rt Wha „. ogy ; - | % MORI 5; R Ni 
H. P C. 222. Bar to a Proſecution for another; becauſe, ſuch Jade t neirnier cor. 


Ter... LPT | ; | AP JH: $141 "ec : 
Kann rupts the Blood, nor forfeits the Lands, as an Attaindet doth. But it 


Fitz. Coro. the ſame Felony, becauſe the Life of the Parry was brought in 


Vide6.Fd 4. ger by the firſt, my | | 
100 lie Sect. 8. It is! ſaid, That  Antrefoits attaint. pr convid was no Plea for 
Coro 14%, one who had btoken the Priſon of the Ordinary; but for this I thall 
N — refer to the Books cited, Ch. 33. Seb, 9, 106, 444 
„ hog wer Ta * 


65, £0. 
H. P. C. 212, 


at 


Af „ 


213. Ccompr. Juſt. 113. pl. 4. Dy 308. pl. 73. S. F. C. 31, 32. 
Seck. 


—_— 


Seck. 9. It is certain that an Attainder on an Indictment of Death 

is no Bar to an Appeal, by Reaſon of 3 H. 7. 1. ſer forth more at large 
in the precedent Chapter, which gives an Appeal againſt Perſons at- 
tainted of Death, the Benefit of Clergy thereof being not had, as it is : 
certain that it cannot at this Day. But it ſeems ® agreed, That in all · H. p. c 
other Caſes the Plea of Autrefoits attain! is ſtill of the ſame Force as it was 247. 


Chap. 36. Of che Plea of Autrefoits attaint. 3 


” 


by the Common Law. 


Seck. 10. The Plea of Autrefaits ul ſeems chiefly to depend on *Vide ſuprs; 


this Reaſon That the Party ought b not to be brought twice into Wins ce 


Danger of his Life for the ſame Crime. Upon which Ground it ſeems 39 b. 4 2 


© agreed, That a Conviction on an Appeal or Indictment of Burglary, / * 

or other Felony, may be pleaded to an Indictment or Appeal for the e 3 1 b 
ſame Felony ; And that a Convittion of Manſlaughter in an Appeal of 40. . 95 
Death may be pleaded in Bar of a ſubſequent Indictment or Appeal of & Leon. 83. 
the ſame Death; and that the Reaſon why ſuch a Conviction on an In- 113. pl. 5. 

dictment of Death cannot be pleaded to an Appeal as well as to an In- Kely. 94, 98. 
dictment (unleſs the Perſon ſo convicted be admitted to his Clergy, or A 63 


at leaſt have prayed it,) 4 depends entirely on 3 H. 7. 1. which ex- Cro Ca. 147. 


preſsly giving an Appeal againſt a Perſon attainted on an Indictment ide And. 
of Death, who hath not had his Clergy, cannot but be thought to give py.) 1 

Conviction and more, and it is wholly owing to the Default of the Court 130. Sg., 
which ſhall not prejudice any one, that a Perſon convicted is not attaint- « Vide F. P. 
ed ©. But I do not find any Authority that a Conviction of one Felo- C 108. Lett. 
ny may be pleaded in Bar of another; but on the contrary it is plain, H p. C. 47 
That it was anciently the uſual f Practice, where a Clerk was indicted 21. 


of ſeveral Felonies, and tried and convicted of one of them, and demand- Crompt. Juſt. 


ed by the Ordinary, not to deliver him upon ſuch Demand, but to Etz Coro. 


detain him in Priſon till he had been arraigned of all the Felonies 394 461. 
whereof he ſtood indicted. Alſo it ſeems 8 agreed, That even after Tac. . 


the Statute of 25 E. 3. 5. de clero, a Clerk convict of one Felony, might Supra, ch. 33. 

immediately, while he ſtood at the Bar, be arraigned of any other. 3 
8 rg 3 h Ae, e the Pre- 

Sed, 11. But it ſeems to be admitted h as a: general Rule, That af- m4: of 25 E. 


ter a Clerk convict was once delivered to the Ordinary, he could not 25, 
afterwards be impeached either for the ſame, or any other Felony com- 
hg : | yz x | 953 4 : 36 Lett. A. 
mitted beſore ſuch Delivery to the Ordinary, whether ir were; within the Dy. 215. pl. 
Benefit of the Clergy: or not: And tho' this be ſo far remedied i by #2; 
8s. 4» and 18 Eliz. 2. That a Perſon admitted to his Clergy, for 21. 
any Felony, ſhall not in Reſpect thereof bar a ſubſequent Proſecution for H. P. C. 248, 


another Felony not within the Benefit of the Clergy; yet, as I take it, 56973 8 


the Law generally ſtill continues as it was, as to the Felony: whereof Seck. 177 #6 
the Party Who is admitted to his Clergy is convicted, and alſo as to 1 

other Felonies within the Benefit of the Clergy committed before ſuch pl. 2. 
Admittance, whereof it ſeems agreed, That regularhꝭ one admitted to his ; loft 131. 
(le al ＋ trop I 18 85 ho a * . ely.93, 103. 
Clergy ſhall not be aſterwatds atraigned. 4 


my 2 


I K 9 J | 0 
HSGeck. 12. llt ſeems to: have been long ſettled; That not only he who 113 pl. 8, % 


hath been admitted k to his Clergy on a Conviction of Manflaughter, — 
upon an Indictment of Murder, but alſo that he who being called to „, ä. 


Judgment on ſuch a Conviction, hath ! prayed his Clergy, but hath no 


1 FFF | CCC Sec. 221. to 

Sect. 110. * 4 Co. 4. Wetherel5/Coſe. 454 b. 46. Crompt. Juſtꝰ 102, pl. 10 . Vide Cro. Ja. 282, 
;Yelv. 204, 105. 1 Built. 241. See she Coſes cited to the neut Letter. | 1 Leon. x60, 161. 1 And. 68. 
4 Co. 45. b. 46. a. Kely 93, Ce. 3 lnſt. 161. Coke's Entr. 5 5 b. This is beft doubtful, 2 Roll. Rep, 


Ddddd C 


Crompt Juſt. 


it as well againſt a Perſon convicted, ſince every Attainder includes a 3 Mod. 156, 


S. P. C.108, 


. — 


„ x : 
214, 


* 
t i Vide ſupra, 
ch. 33. fm 
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been actually admitted to it, may bar any ſubſequent Appeal for the 


Kely. 2555 ther the Appeal, in Bar whereof ſuch Conviction and Clergy are plead- 
94, 194, 197- ed, were depending at the Time of uch Conviction or not; ſince the 
But the contra ö 0 
y fiems te be ment of Death, notwithſtanding an Appeal thereof be er and 
3 31. therefore as on the one Side the Party is liable to be hanged if found 
 ÞSupta, ch. guilty of Murder on a Verdict againſt him on ſuch Indictment, pend- 
ee ing an Appeal, it cannot but be cquirable, that on the other Side he 
ech. 35, ſhould have the full Benefit of the Verdict if found in his Favour. 
Seck. . Sec. 14. But there have been many © Opinions, That unleſs the 
6% Court call a Man to Judgment on a Conviction of Manſlaughter on an 
97 81d. 316. Indictment of Murder, he cannot demand the Privilege of his Clergy, and 
Rk ond conſequently cannot plead ſuch Conviction and Clergy thereon had, or 
214. pl. 48. 
215. pl. 49. V | le 
296. pl. 60. King James the ſecond, That the Court might delay the calling a Con- 
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fame Death, as be might by the Common Law. And as to the Ob- 
jection from the ſeeming Abſurdity, that if the Law be ſo, he that hath 
aus Clergy on a Conviction of Manſlaughter will be in a better Caſe 
© than if he had been wholly acquitred, it may be anſwered, That this 
doth not depend on any Reaſoning 1 m the Nature of the Thing, but 
ſtom the Statute of 3 H. 7. 1. which expreſsly takes away the Plea of 
A Autrefoits acquit in this Caſe, but by ſuffering even Perſons attainted on 


f aan ladictment of Death, who have been admitted to their Clergy to 


plwKkẽad ſuch Admiſſion in Bar of an Appeal, plainly ſeems to have intend- 
dd to leave the Benefit of the Clergy, as it ſtood before.. 
Seck. 13. Alſo it hath been adjudged, That ir is not material whe- 


* 


Judges b may, if they think fit in their Diſeretion, proceed on an Indict- 


und 


prayed, in Bar of an Appeal. And accordingly it was ſolemnly reſol- 
ed * by all the Judges, except one, in the latter End of the Reign of 


77 ß vicd to udgment, to hinder him from praying his Clergy, (eſpecially if 


di 7, 153. | 7 
Kely 106. an Appeal be depending,) in order to make him liable ro an Appeal. 


KrIy. 93. But the contrary ſeems 4 to be ſully ſettled in the Caſe of Armſtrong and : 


103,104,195, 


1079.  Cifle, wherein it was adjudged upon great Deliberation, That a Con- 
Selk. 155 Ho viction of Manſlaughter on an Indictment of Murder, and the © Prayer 
in thir Caſe Of Clergy thereupon, may be pleaded in Bar of an Appeal of the ſame 
the Pari was Death, whether ſuch Prayer were made upon the Party's being called 
«Fualy a7, to Judgment or not. For it ſeems to be f admitted, even by thoſe of 
cCletgy inthe the contrary Opinion, That the Delay of the Court in not admitting a 
Kirg':B ich. Man to his Clergy who prays it when called to Judgment, ſhall no way 
Vide ſopra, prejudice him, but that he may bar an Appeal by pleading the Convic- 
Sect 12. Pre) ba k | won, Fig er 
I And. 68. tion and Prayer of Clergy as much as if he had been actually admit- 
Te. 58. 46ů ted to it. © And why ſhould it be more reaſonable that the Delay of the 
Selk 63 Court in not calling a Man to Judgment, ſhould put it in the Power of 


dhe Court to make fo high a Privilege in favour of Life, wholly preca- 
tious and diſcretionary? To which may be added, That a Demand of 
C.lergy by a Convict before he is called to Judgment, ſeems in Strict - 
ghneſs to be as legal as a Demand after a Call to Judgment ; ſince when- 
erer a Perſon appears to have à Right to his Clergy, as he ſeems plain- 
Illy to do, when his Crime is found to be ſuch as is within the Benefit of 
i., it ſeems a neceſſary Conſequence that he has a Right to pray it. 


« Supra. ch And it ſeems 8 agreed, That by the ancient Common Law, Clergy might 


AA IA be demanded upon the Priſoner's firſt Arraignment. And tho afterwards 


for ſpecial- Reaſons, the Judges made it a Rule not to admit any one to 
it till - after he had pleaded; yet I find it no where holden in the old 


# 


ar * 


vo 


Chap: 36. Of che Pleaof Autrefoits attaint. 59 f 
Books, That a Man could not legally demand it till called ro Judgment | 
| Neither doth the * Opinion to the contrary, in the Report of the Caſe 21 Salk. 6. 
olf Armffrong and Liſle, grounded upon the Authority of b Saris Cale, TARA 
ſeem to be all made dut by that Caſe. e £ ets > Hob. 289. 


- 


oy 
F 


Seel. 15. But it ſoems clearly ſerrled, That whenever the Record pn 


Which a Man is convicted of Manſlaughter, and admitted to his Cler - 
gy, on an Indictment or Appeal of Murder, is erroneous, either in Re 
ſpect of Inſufficiency e in the Indictment or Appeal, or for a d Miß trial, 4 Co. 39, b. 
Sc. ſo that his Life was not in Danger at the Trial,. &c. he cannot Ftomgs jut. 
plead ſuch Conviction and Clergy thereon had, in Bar of a ſecond Indict- 111. pl. 4, f. 
. %%% . 06M; 
Sec. 16. It hath been adjudged, © That the Concluſion of a Plea of « 3 Iaſt. 131. 
Autrefoits comvitt of Manſlaughter, and Clergy thereon, &c. may be ei: 
ther petit judicium ſi prædict A. B. iterum de eadem morte, de qua ſemel con» 
_ wittus eſt, 2 compelli debeat, or thus, * petit judicium fi prædic“ JJ. 
B. appellum ſuum prædict. verſus eum dle morte oredidh habert ſes manutenere 
Sect. 17. It is ſaid s to have been adjudged in Holcmfts Caſe, That 
a Verdict finding a Man guilty of Homicide ſe defend:ndo on an Indict- Juſt. 177. pl 
ment of Murder may be pleaded to an Appeal of the ſame Death; but! Coke's Ent. 
this was certainly not the very Point h in Queſtion in that Caſe; neither 57 
do I find it expteſsly taken Notice of in any Report of it. However, -- ay 1 
ſince it ſeems clear, That ſuch a Conviction wou'd be a good Bar of an 3 Leon: 760, 
Appeal at the Common i Law; and ſince it is not within the Letter of 3.44% + "og 
H. 7. 1. which mentions only Perſons acquitted or attainted, it ſhall not 1 And. 68. 
eaſily be conſtrued to be within the Meaning of it, & being in this Re- © Vide ſupr. 
ſpect a penal Statute, and derogatory from a Maxim of the Common Law Wide 5 Toft, 
in favour of Life. And tho' it be in a great meaſure | agreed, Thar the 131. 
Statute in giving an Appeal againſt a Perſon attainted of Murder doth by NN : 
neceſſary Conſequence give it as well againſt one convict of Murder, be- 4 Co. 46. N 
cauſe every Perſon attainted is convict and more; and if an Appeal Supra, Set. 
ſhou'd not lie againſt a Perſon convicted until he were atrainted; it wou'd ** 
be wholly in the Power of the Court by delaying to give judgment on 
a Perſon convicted to bar an Appeal. Yer fince theſe Reaſons hold not 
in the Caſe of one convict of Homicide ſe: defendends only, it may well 
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be argued, That 4 Conviction 'thicteof may ſtill be 2 f 

be argued, That & Conviction theteof may RIF be a 
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E F 0 R k 1 3 to conſider in . Mane a Sake is to 
be taken advantage of, it may not be improper to a * 


BY 


. Things concerning the Nature of Pardon i in geht, * 


N By whom it is erantable. 2 5 
2. Where it is grantable of OY 3 
© 41-25 i os the Nature of a Pardon of Grace! 


Selk. 1. As to the fieſt Point, vis, By whom a. Pardon. is crantable + 
It ſeems that anciently the Right of pardoning Offences within Seri 
Diſtricts was claimed by the Lords Marchers and N 55 who had Jura 7 
Sis bc regalia, by ancient Grants ® from the Crown, ot by Preſcription ; bur it 
1 * 2 is enacted by 27 H. 8. 24. Par. 1. That no pls B. or Perſ us, of what 
1 | 8. ch. 24.* Eſtate or Degree ſoever. they. be, ſhall have Power to.pardon ar remit any Trea- 
| 06, fps ſons or Felonles whatſoewer, nor any Acceſſaries to the, fame, nor any Outhlev- 
| Crompt.] oſt, ries for ſuch Offences, whether committed in England or Wales, or the, Marches 
1 * 5 15% of the ſame; but that the King ſhall have. the whole + and ſolß Pomkr and Au- 
1.8 Lett. C. * thority thereof united and err o the 4 per 1 e nf wh 1 45 Lo goed 
Ll TM Inſt. Bb. * BYE and. Equity it ee, bs i > 9502p) (14 
As to. the ſecond point, wiz, ' Where a Wy is. grande, & Right 
5 Mal ocks pant to ſhew. where i it is to be ſo granted, . 3 5 
. 71 Tg T9 1 12 5 20115 . 
ED 5 5 To Perſons found. Nelly, af eee 5 
n e 2. To an Approyer who hath convicted an Appelles, | 3 a 
oy . To Robb Clippers, Burglars, c. Who ſhall die wer two 
1 more guilty of Robbery, &. ; 1 


— 


Seck. 2. And firſt, As to Perſons found ey "of excaſable Homi- 

cide, it is enacted by the Statute of Gloceſter, 9. That in caſe it be found 

the Country, that a Perſan tried for the Death of a Man, did it in his De- 

4 ence, or by Misfortune, then by the Report b of the Fuſtices to the King, the 

27 Pages Ang tall tale him to his Grace, if it pleaſe bim. By which at firſt Sight it 
Coſe, and ſeems to be implied, That it is left ro the Diſcretion of the King, whe- 
e 4%, ther he will grant a Pardon in ſuch Caſe or not. And agreeably hereto 
pos ee Keb. it is ſaid in four ſeveral Notes © in Fitzherbert's Abriagment of Caſes 

Fitz. Coro. in the Time of Edward 3. That a Perſon found guilty of Homicide ſe 
3 257, defendendo is to be remitted to Priſon in order to attend the King's Grace : 


tf bur. Co- And yer in two other Notes of 4 Cas i in the very fame Year, it is ſaid, 
ro. . _ | 74 
| 44.66 3-49 | ) | | PE OR] ae g 
A, ag ekitz: Coro. 94 and 2 H. 418. pl. 5. Abridged Bro. Forfeiture 9. are to the ſame Purpoſe, Fitz. 


Cor. 297,361. 4 | | | LE 
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intended to make the Right of the Subject io ſuch a Pardon precarioas, g, 
| And the Caſes above - cited, which ſeem to be contr ary, may be cecon- B.0. Chart.de 


for none of thoſe Caſes make any mention of ſuch Certificate, as the o- . . 
thers do; and if there be no ſuch. Certificate, it ſeems plain that the Grant cp; 17... 7 


of a Pardon is a meer matter of Favour, However it ſeems to have Boat 7. eh. 


| [ = . #1 SAY e a . ' - ; [ 6 
the Homicide, but on the Contempt of the Law in not ſtanding to td 8 % 
judgment. e )) propane? op Forfeit. 5 t. 
Seck. 3. Secondly, In what Manner an Approver who convicts the 111 4.18, 
Appellee is intitled to a Pardon, hath been already ſhewn, Ch. 24. Ci, 
Sect. 4. Thirdly, As to Robbers, Clippers and Coiners, and Burg. _ Forfeit. 
lars, &6. who ſhall diſcover two or more guilty of Robbery, &c. it is © Keilw, 53. 
enacted by q 5 V & M. 8. That if any Perſon or Perſons, bting out of a 8 
Priſon, ſhall after the 25th Day of March, 1691. commit any Robbery, and 47 ty Fes Be Bb 
terwards diſcover two or more, who then had, or afterwards ſhall commit any 4ridgedFica, 
Robbery, ſo as two or more of the Perſons diſcovercd (hall be convicted of fuch Os 1 
„ any ſuch Diſcoverer ſhall himſelf have, and is hereby entitled to the 9 
RKobbery, any ſu ſcov 4, and is hereby entitled to the Coro. 286, 


gracious Pardon of their Majeſties, their Heirs and Sutceſſors, for al Robberies 287, and inf. 
which he or they [hall have committed at any Time or Times before ſuch Diſcovery f 4A * 
„ Hci > os $0100 En on ute tc 50 1 ary ning 

made, which Pardon ſhall be likewiſe a good Bar to any Appeal brought for any lin. 
ach Robber 1 | 26 fr z 5 7 ans e "© LF. 5 

Y Leck. 5. V Alſo it is enacted by 6 & 7 V. z. 17. That if any Perſon o 
Perſons, being out of Priſon, ſhall after the firſt Day of May, 1695. be puilty of 

clipping, coining, counterfeiting, waſhing, filing, or otherwiſe diminiſhing "the 

Coin of this Realm, and afterwards diſcover two or more who then had, or af- 

terwards ſhall commit any of the ſaid Crimes, ſo as two or more of the Perſons diſ- 

covered ſhall be conviFed of the ſame, "any ſuch Diſcoverer ſhall himſelf have, and | 

is hereby intitled to the gracious Pardon of bis Majeſty, his Heirs and Succeſſors, __ 

for all ſuch his Crimes, which he or they have committed at any Time or Times © * 
before [neb Diſtevery mane, Eno nf a IE a OE. 

Seck. 6. Alſo it is enacted by 10 & 11 V. z. 23. (which excludes fall 
Perſons from their Clergy who ſhall by Night or Day, in any Shop, Ware- * Vide fuprs, 

houſe, Coach-houſeorStable, privately and feloniouſly ſteal any Gods, Wares ch. 33. Sed. 
or Merchandizes, being of the Value of 5 5. or more, altho'. ſuch Shop, 
G. be not a(tually broken open, and alcho* no Perſoa be therein, or ſhall 


* Vide cb. 
3. 


106. 


Bale, Heuſe-breakinz, or Felony in [tealing of um Hob or "Horſes, or 
8 2 Mares 15 Goods 34 1270 the en of the Clergy is by the ſaid 4 
Yaken away, and being out of Priſon, ſhall diſcover imo bore who then had ür 
After ſhall commit any ſuch Burglary, Fit .f taling or Felony, as aferiſfaich and 
Jhall be ronvicked theref, br cauſe to be diſcovered and apprehended imo or move, 
V who ſhall be convicted, as aforeſaid, every fach Diſcoverer all have, and is here» 
NY 5 jutitled to his Majeſtys woſt gracious Pardon for the Burglaries, FHlonſe= 
.  breakings, Horſe-ſtealings or Felonies as afortſaiad, which be or (be or they ſha 4 
© have committed at any Time or Timts before ſuch Diſcovery made; which Par i 


8 Ann Jhall be likewi 1 4 god Bar to any Appeal for any fuch. Burglary, &c &e. 


4 ag; Jie ie "Soil any bellen to commit ſuch Offene * That 7 


any Paſo or Perſons after the twentieth Do of May 1699. ſhall commit __ 


Seck. 7. And it is farther enacted by 5 Anne 31. That every Perſon 


ws ſhall be guilty of Burglary, or of the * {3 Won breaking and ods any 

6 72 Flouſe in the Day. time, and after ſhall diſcover two who ſhall have committed 
8 Burglary or Felony, 4 as they be convid, &c. ſhall have 40 1. &c. and be 
entitled to a Pardon of a 


| Burglaries and Felmies, except Murder and 7 
wy Pardon frail | J. 4 Bar to am bea, Kc. e «Its 


As to the third point, viz. What is the Nature of 2 Pardon of Grace, ; 


bl conſider the following Particulars z W 


1. where ſuch a Pardon is good in Law. 
21. What is the Effect of it. 
3. Whether it may be waived. 


As to ds firſt Point, viz. Where ſuch a. Pardon is good in Law, 1 


xr. What is i to make 2 9 Pardon of Felony in ge · 


neral. 
2. What is particularly required in a Pardon of Treaſon, M aden, 


or Rape. 
3. How far the Pardon of one Man may diſcharge another. 
4. How far it is neceſſary that the Pardon of ſeveral kane for 


Felony, be ſeveral. 
F. Whether the King's Grant of a protection, or of a Place 4 
Truſt to a Traitor or Felon, carry with it an l Fasdon of bis 


Crime. 
6. What i is required to make a good Pardon of Offences not ca 


pital. | 
7. Whether any Offence can hr pardoned before it is committed. 
8. Whether there be wy Offence which cannot be pardoned after it 


is committed. 
9. How far a Pardon may be of F oree againſt the private Intereſt 


of Us Subject. 
10. Wherher it may be condiricaal. 
11. W a Pardon is void in 5 of a wrong Recial. 


Seck 8. As to the felt tals. viz. What is roquirks to make 4 
good Pardon of Felony in general: It ſeems to be jaid down as a gene- 


ral Raid in many Books, That where ever it may be e intend- 
1 | ed 


mall confider, PROT, Fo „„ TR 


* 


4m *& os 


SD, Qs 


Clergy, which was countetpleaded on 


Gr. it is e iaid, That the Fardon was 
mention of the Bigamy. Alſo it ſec: 


not allowed, ber- it 3 no 4 8 
agteed by all d the Books Lett. C. 
That if a Man be Arainted of any. Felon x 5 


der, nk was 3 in 5 Crook; Which ſhall 


it ha th been 8 38 whether 


of le good, if it do not mention the jndict 


this dach been | adjudged. to be helped 
non 


the Pardon 
ment. But was not goed 


no mention 
the B:gamy, 


Ka 5 It hach been beiden That anciently i a Pardon of all Felo- Foe, 1. 


included all Treaſons, as well as Felonies whatſoever, and- 3 

pleaded to an Indictmene for them: And it ſeems to be taken pearance 7 
or "granted, in many k Books, that a Pardon of all Felonies in general, 2% ere % 
without deſeribing any one particular Felony, may even at chi is Day, if ssi the 
the Party be. neither | 


Appeal, ebe 
' attainted nor indicted be pleaded in Bar of any Pardox was 
Felony whatſoever, coming within 


the general Limitations of the Par- Fs al. 
don, except Murder or Rape, and that the only m Reaſon why it can- Gg 30 
4 ff gd pleaded ro Murder ot Rape; is becauſe the Statute of 13 R. *3H.6, 2. 

2. ſet forth more at large under the next Point, requires an expreſs Men #464 Bro. 
ion of them, But I find 


Patents, 1 
this Point no n where ſolemnly debated; nei- 9 Ed. 4. © 
ther doth it ſeem eaſy to CT 


reconcile it with the general Rules concerning pi 41. 
Pardons, agreed to" goo for 


ood in youre Caſe Try a been cannot be 3 Saat K e 


harter, 23. 
Bro Charter, | 
| . 2 * * 
1 Ed. 3. 23. 10 +» ATpi. 4. a. Figs N 155. dns Point A e 30 6. 25. a. b. * 
Abridged Bro. Charter, 2 25. 6 Co. 13. Fitz. Coro; 124. Crompt. Juſt. 115. Pl. 1, 2. 3 laſt., 228. 
Cay F. F.C. 105 Lett. C. 123. Lett. 


| Lett. A. Dale, ch. Kely. 28. © Theſe are the v Words of 

8 H. 6. 21. Abridged Bro. Patent, 15. 1 Sid. 366. pl. 2. 40 b. 18. 2 Keb. 363. pl. 11. ney b, 955 | 
pl. 24. 2 Jon. 36. 3 Keb. 30, pi. $5. n 2 Jon. 56, 3 Keb. 30. pl. 55. Ot pl. a4. Crompt. Juſt. 115. pl. 
iſ... „10 Ed. 4, 10. Ly 14+, Go. Litt. 391. hy "Mir 236. Vi S. P. 2 2. Lett. E. 103. 
Lett. F. Fitz. D Dy. 124. 7 arch 214, Be. kKeilw. 5 Th 

391.8. 8. P. C. 2. Lett. E 10. Lett. F. 


ſt. 236. 4. 7. pl. 22. . the Books cited to the at her Parts 
2 1 r 8 H Ar A Abridged 'V, 4 55 IS. Fig Gern. 24. 2 Keb. 574. pl. 94. 10 Ed. 4. 10. 
d +. , H. 6. 25. 2. b. 26. 3. H. 251. 2 Jon. 56. 6 Ed. 4 Bro Chart. Pardon, 10, m w. 91. 
b. 9 Ed. 4. 26. b. Crompton- $ Juſtice, 115. pl. f 4 Ws 


. 12. Vide » Keb. 363, pl. 11. 415. pl. 45. $74 Pl Wen 
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ing,” © granted ſuch an was not folly 8 TT Gas.) 
- 5 of the Crime, and: al how far the Parry Rands * A 8, Bro. - | 
d thereof Record, the Pardon is void, as being gained by Charter of | 
Impoliciosopon. the K King. And Ae Is very agtecable to the R Reaſon of Cadon, 10. 
che Law, which ſeems co ha ed the King wirh this 1 0 EH 6 . 
gative, upon a ſpecial Conf hat he will ſpate thoſe ; 2 Patents, 15. 
Caſe, could it have heen fe JE La it ma . 0. 13. 7 
ling to have en its general Rules 17 = 
karate poſſibly mak 8 Wy And 35 12 that 
upon this ground: ith Tap bh tliele Boot in-a | 
Words, That he gol y 1415 


bridg King this 


in che King s Court Caſe in the 
elonies ; this Chat- 3 
that the King was $44 omits the 


the — bor deceived. in liis Vr, becauſe 
bar | "Alſo. whe: one Kar perry in 5 Appeal of Felony prayed his 12 5 bits is 


the Account of Bi amy, e. and Court. "ok ; 
afterwards purchaſed a Pardon, and lued a Sci fatias apainſt the Ap pellant, Fitz. Char- 


. . 402. 


et a Pardon which doth nar ot from pt 
don will not avail. him; e be- abend of. 2 


Tear. Book 
King had not Conuſance of the Attain. n. 17 Hl.. 175 


Se not grieve him when he pl. 24. and 
has true Notice of the Matter. 3 upon the like Ground it hath been 24, Pl. 23. 


ho is convicted by Verdict of a Felo- ale alu, 
ny is not good, unleſk — he Indictment and Conviction. Ally C 15 feems 
Rap Pardon of one who is barely in. . le 


1 c he Wor d S Hu indifatus 2 ue becauſe ii made 


Bro. Coro. 147. Co. Lit. 45 
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And if a Felony whergof a Perſon be attainted cannot be well pardoned, e: 
ven tho it appear that the King was informed of all the Circumſtances 
pf the Fact, unleſs ir alſo appear that he was informed of the Attain- 

der, much leſs doth it ſeem reaſonable that a Felony: ſhould be well-par- 
da.aoned where it doth not appear that he knew any Thing of it: For by - 

this Means, where the King in Truth intends only to pardon one Felony, 
which may be very proper for his Mercy, he may by Conſequence: par- 
© don the greateſt Number of the moſt heinous Crimes, the leaſt of which. 
had he been appriſed of it, he would not have pardoned. And for theſe 

8 . Reaſons, as I ſuppoſe, general Pardons are commonly made by Act of 

ö 1 pl 92. Parliament ; and have been of late Tears b very rarely granted by the 
8 Kast. Ent. Crown, without a particular Deſcription of the Offence intended to be 

_ 455. pl.1,2,3- pardoned, As to the e Precedents of. ſuch general Pardons in Raftals 
Aube e Entries, it may be anſwered, That their Authority ſeems. to be of leſs 
OriginalWrits weight when compared with thoſe many Precedents of Pardons in the 
PRE 308 Regiſter, every 4 one of which particularly deſcribe the Offence which 
2 Age ef is pardoned, and even thoſe which relate to. ©. Homicide by Lunaticks, - 
 OriginalWrits or Infants, or in Self-Defence, &c. except only one which pardons Eſcapes, 
3e bur expreſsly excepts all voluntary ones. And therefore where the 

Books ſpeak of Pardons of all Felonies in general as good, perhaps it 
© may be reaſonable fer the moſt Part to intend that they either ſpeak. of a 
see Dyer Pardon by Parliament, or that they ſuppoſe f that the particular Crime 


124. pl. 39. is mentioned in the Pardon, tho' they do not expreſs it. 
Je A Seck. 10. It is enacted by 27 E. 3. 2. 7 hat in every Charter of Pardon of 
AbridgedFitz, Felony, which ſhall be granted at any Man's. Suggeſtion, the ſaid Suggeſtion andthe. 
Chart. 14. Wame of him that makes it ſhall be compriſed ; and if after the ſame Suggeſtion 
be found unirnue, the Charter ſhall be diſallowed. And the Fuſtices before whom ſuch 
8 VideRaym. Charters ſhall be alledged, (hall enquire of the ſame 8 Suggeſtion, and if thy 
TY ar. And it anirue, ſhall diſallow the Charters ſo alledged. And it is enacted by 
| 5 H. 4 2. That if an Approver become a Felon again after a Pardon, 


2 4 


be who procured the Pardon ſhall forfeit 100 . 


1 Ds Seck. 11. It is certain that a general Pardon of Felonies extends not 

14 ct Piracy, as hath been more fully ſhewn, Book I. Ch. 37. Seck. 6. 

8 HH. 4 1. Seck. 12. Ir ſeems a ſettled Rule, That no Pardon of Felony ſhall 

| 2 its be carried farther rhan the expreſs Purport of it; and therefore where 

Chart. 26, à Man was actainted on an Appeal of Rabbery, and the King reciting 
Ne 27. the Attainder pardoned the Execution, it is ſaid, b That becauſe the 
Pa don x; Pardon did not expreſsly mention the Felony, it was diſallowed. But 
Coro. 24 it does not appear how it was pleaded, nor to what purpoſc it was at- 
5 b, tempted tay be made uſe of, nor how far, or in what Reſpect it was 
Lett. & dilallowed; and therefore tho' i fome Books ſeem to hold generally on 
Compt. the Authority of this Caſe, that ſuch a Pardon is no way good, yet I 
To 115. Pl. do not. well ſee how any more. can be proved from it than this, That 
H. p. C. 261. it ſhall neither amount to a Pardon of the Felony itſelf, nor of any other 
* 6H. 4.6. Conlequence of the Attainder beſides the Execution. But it ſeems dil- 
bridgedBicz, ficult to give a Reaſon why it ſhould: not well pardon the Execution, 
Coio. 227. ſince the King doth not appear to have been any way deceived; and * it 
ch. hath been clearly adjudged, that the King may if he think fit pardon the 


ter of Execu - 3 | 

tie” ad Re. Execution, and no more, | ob. 

t tieve. @ A, 0 5a. 7 | . | | 6 | EE: * ELD * | 9 9 oh he ts 155 l as 1 | | | 
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Sec. 13. It ſeems ® agreed, That wh 0 rdon 
excepts fome particular Kinds of Felony, lack Exception Sende as , 
well ro thole whereof any Perſons are artgynred as to others; for if thoſe ED 


Foes 
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That where a general Act of Pardon | 5 59.13. ESE 
. ast. 
loft. 238. 


| whoſe Guilt appears not on Record are excepted, much greater Reaſon is 


there that thoſe whoſe Guilt appears in ſo high a Manner ſhould be ex 


 eepred; and therefore being within the Letter of the Exceprion, hex, 
cannot but be intended to be within the Meaning of it alſo. © Neither 


doth it follow, that becauſe the Pardon of a Felony whereof a Perſon is 


attainted is not b good without mentioning the Attainder, therefore ſuch: Pp ons, ; 
2 , . U, 8 ö 


a general Exception of all Felonies ſhall not extend to thoſe” Whereon 


there hath been an Attainder; for the Caſe of ſuch à Pardon depends on 


che Common Law required any Thing particplar in the Form of Pardons 


Set. 14. As to 


Tenour of the Books, which clearly 8 admit the King's Power to pardon 


the more becauſe Charters of Pardon had been eafily granted in ſuch Caſes, 


| ed; to mbich the King had anſwered, 7 hat he would ſave his Liberty and Regality, 


his ſpecial Reaſon, Thar the King ought to be fully apptiſec of the 
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l to the ſecond Particular, via. What is particularly re- 

quired in a Pardon of Treaſon, Murder or Rape: I do not © find that * 

of ſuch Crimes, which was not equally requiſite in the Pardon of 97 a TE, 
Felony whatever. But ir being enacted by the Starute of 2 Ed; 3. 2. a 
which is confirmed by ſeveral 4 ſubſequent Statutes, 7hat Charters of „ 
Pardon of Manſlaughters ſhall not be granted, but only where the King may do Coro. 23. 

it by his Oath, that is to ſay, where a Man ſlaytth another in hit own Defence, 4 El. - 

or by qi” wie And there being no Precedent in the Regiſter © of a Ch. 3. 
Pardon of any other Homicide, but ſuch as is done either in Self:de- 75 3, 2. 
fence, or by Miſad venture, or by Infants or Madmen; f ſome have e 
gone ſo far as to hold that the King's Pardon of any other Homicide is (S. F. C. 101. 

not good, unleſs it be confirmed by Parliament, or at leaſt have a non wc — 4 
o-ſtante of theſe Statutes. Bur this ſoems contrary not only to the general Style, 375, . 
3 
Bract. 133. 2. 
Show. Rep. 


e 


any Flomicide in general, but alſo to the expreſs Purport of 13 Rich. 1. 
which by ſhewing in what Form the King thall make a Pardon of Mur- 


Reaſons, hold as ſtrongly againſt the King's Powet ro pardon Man- 1 Lev. 8. 


laughter as Murder, which yet I never knew diſputed. However it ſeems * 7! H. 4. 11. 


reafonable char thus much at leaſt be allowed to follow from che Argu- gedit. 
ments above-mentioned, that too great Caution cannot well be h taken Chart, 16. 

in the Grant of Pardons of any Homicide, that there be ſome ſuch fa - N 9 
vourable Circumſtances in Extenuation of it, as may bring it ſome way UbridgedFirz. 
within the Equity of the Cafes in the Regiſter, and thoſe old Sta- Coro. 25. 

Seft. 15. It is recited by the Statute of 13 Rich. 2. I. Ihat the Commons Abridgedbitz. 

had grievouſly complained of, the outragious Miſchiefs which had happened to the * fac. 50. | 
Realm, for that Treaſons, Murders, and Rapes had been commonly done, and 


o 


and that AbridgedFirz. 
Scite fac. 63. 
13 H 4. 6. 
Des. | | | . pl. 14. 
as his Progenitors had done; and thereupon it is enacted, That no Charter of auer x 


Pardon ſhall from thencefarth be allowed before any Fuſtite for Murder, or for the Dy. 24 black 


hereupon the Commons had requeſted the King that ſuch Charters might not be grants 


in al whith ' 
Bool it is 7 


Clearly admitted, That an Outlawry in an Appeal of D:ath may be parioned by the King ſo far as the pablick Juflics © 
2 Jon. 56. K.ly. 24, 25. 1 Sid: 366. pl. 2. Moore 75. 


35 concerned in it. See alſo, Show. Rep. 283, 284. 
pl. 1033: Raym. 13. 2 Keb. 363. pl, 11. 415. pl. 45. 574. bl. 92. 3 Keb. 30. pl. 55: 694. P.. 246 
3 Mad. 37. ” See Bracton, 133. 4. OE ON He as em bit cs Tt Ares Ak. Be (ns 
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der, plainly allows that he has a Power ro make it. Beſides, the ſame 72.0% © 
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2 Vide Bro. 
Charter. of 
Pardon, 10. 
Cr ompt. Juſt. | 


1 Rin, Why this Statute ſhould ſo eaſily be evaded, Which was made for the 


Ent. 455. on | „ Ane ro, aut 
here are Pre. King's Prerogative, but only to put ſuch a Reſtraint upon the Abuſe of 


„ d 
Parden of all Seck. 18. But it ſeems plain, That Pardons of Manſlaughter, or 
2 5 any other Felony, except Murder or Rape, remain as they were at Com- 
- that 1 mon Law, for which 1 ſhall refer to Sections 8, 9, 10, 1 1, 12,13. from whence 
| :1cular Treaſen it follows, that the Pardon of the 4 felonious Killing of J. S. may be well 
3 1.x: pleaded to an Indictment of Manſlaughter for killing him. But where 
e ed; fer it ap- J LO an | | 
= ns boat {the Coroner's Inqueſt, the Court in Prudence hath refuſed © to allow 
i was expreſ- 
ee by a higher Court. ..... Ds Ae ns c:: 
par gee 1. Sed. 29. It hath been f adjudged, That where a general Act of 
pl. 22. Pardon expreſsly pardons all Petit Treafons, but exceprs . Murders, it 
Show. Rep. cannot be avoided by indicting one for Murder only, without the Word 


T Proditorie, &c. who has been guilty of Petit Treaſon ; for the leſs Of- 
2. - fence being included, and conſequently drowned in the greater, cannot _ 
Nod. 37,38. but be pardoned by a Pardon of it; and therefore the Exception of 


Kely, 24, 25. at: 9 | 1 
Nioor, 552 pl. Murder in ſuch a Pardon muſt be conſtrued of ſuch Murder only as is 


. ſpecially ſo called, and doth not amount to Petit Treaſon. 
12 Co. 18. e | * e e 
. O00 „ 


455. pl. 3. the ſame Point is admitted and complained of S. P. C. 132. Lett. A. H. P. C. 350. Vide; Inſt. 

236. 2H, 7. 6. b. March. 214. Sty. Rep. Rickabee's Caſe © Show. Rep. 283, 284. 4 2 Keb. 363. pl. 

IT. 574. pl. 9 Kely. 24, 25. 2. Jon. 56. 2 Keb. 415. pl. 45» Ff Dy. 50. pl. 4, 5. 235. pl 19. 
600. 13. b. Crompt- 215. pl. 5, 6, . e — 
| | | . © . 


gre” 


a 2 ——. ̃ 7 , 7 — —— 


PAs 4 
» 


N a 
* N LU ; ; * N 
3 N 2 £ : % 4 n 7 
* Fs ; ” N y ” * \ 
— . 4 * 
. 


0 * 
＋ * . 
; La. . 
: * 1 
. 
5 ' "4 
9 * * 


8 
8. 
- 
; 


” 
e 
? 


for 'norwithſtanding his Offence may in Strictneſs be called Murder, 2 Kev. 65. 
and conſegquently may ſeem naturally enough to come within the Ex- 548: © 


Things done before ſuch a Day, it pardons a Homicide from a Wound 116 pl. % 
given before the Day, whereof the Party died not till after the Day; 7% e 


one Man may diſcharge another: it ſeems to be generally © agreed, Re for. 
That notwithſtanding all Felonies are 4 ſeveral, and conſequently a Par: Mg og 15 
don of one Man cannot be a direct Diſcharge of another, yet in ſome 34 H 6.5. 
Caſes the Felony of one Man may be fo far dependent upon that of an · 4 Alk pt 1 

other, that the Pardon of the one will by a neceſſary. Conſequence Bro. Charter 


% 


enure to the Benefit of the other. As where the Principal pleaded his of Pardon, 3. 
© Pardon, and was allowed it at the Common Law, f before his At- 5 
tainder, or where he pleads and is allowed it at this Day before his Fitz. Charter 
8 Conviction, in which Caſe it ſeems that the Acceſſary may by a ne- 4 6 Elz. 
ceſſary Conſequence take Benefit of it, becauſe he cannot be arraigned zo, 1. 
till afrer «he ei Wan. 
Seck. 23. It is h agreed, That if a Man be bound to the King as Su- * 
rety for another, for the Payment of a certain Fine or other Debt due $:#im, Dyer, 
to the Crown, the Pardon of the Principal is a Diſcharge of the Su- i: * $97 
rety alſo. But it ſeems to have been i holden as a general Rule, That Lett. e. 
where a Man is bound as Surety for another for the Performance of a 7 H. 4. 16. 
future Act, the Diſcharge of the Principal before the Time of the Per- Fapr: Ch. 29. 
formance will not diſcharge. the Surety, becauſe nothing was die to Sec. fl. Lett. 
the King at the Time of ſuch Diſcharge: But this ſeems extremely * "MY 
nice; neither do the Caſes k brought for the Proof of it ſeem any way 29. Seck. 47, 
to come up to it. For as to the firſt of them, viz. that of the King's 3 
Releaſe of a Recogniſance for the Peace to the Principal, before it is 2 ed.. 
forfeited, which ſhall not diſcharge the Sureties; it may be anſwered, 1 H. 7. ww. 
that it will 1 not, ſo much as diſcharge the Principal; And as to the Pl. "2; 
2 E „ 7 . r Fitz. Pardon, 
other Caſe m cited for this Purpoſe, viz. that of the King's pardoningg 
5. N. the building of ſuch a Houſe, for his building whereof F. S. is Bro. Charter 
bound to the King, which ſhall be no Diſcharge to F. S. it may P leg, 
be anſwered, that as this Caſe is put, F. N. doth not ſeem to be bound 70 b.. 


18 3 M4 ay. 4+ 7 * 2 3 5 i 5 OY ates | ; K next above Clin » 
tel. | See Book 1. Ch, 60. Se, 17. * H. 7.10, pl, 12. Te. 
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1 1 ++7- to be agreed © not to be Law at this Day. 


ter of Pardon of a Protection, or of a Place of Truſt to a+ Traitor or Felon, carry | 
51. 


S. P. C. 102. on, that it 


Co. Litt. 130. Gaſcoign, to the Army, whereupon the Court allowed the Charter- And 
7.4, 4. 29. Sir Edward Coke h ſuppoſes that the Offence was ſpecially recited in the 


 AbridgedFitz. tion, which muſt be a formed Writ, and therefore can have no ſuch 
Z Ani. 239. Recital. But however ſuch a Charter may enure as a © Suſpenſion of 
240. 


Fitz. Coro. perſon attainted of High Treaſon, wherein he called him his true and 


e requires an expreſs mention of it, if not by the Common Law, yet at 


104. Lett D. tainder. ys fn. Ei eo LS 
3Inff. 239, Seck. 26. As to the ſixth Patticular, vis. What is required to make 


Cro. Ja. Viſtminſter- Hall, and * Barretry, and evena © Premunire: And it hath ' 


| Srate Trials, 


Titz. Coro. 122. © Watſon's Clergyman's Law,Ch.5. 1 Sid. 170,222. the ſams Caſe is in Keble 780 but this 
| "Point is not taken Notite of, And the contrary ſeems to be admitted, Gro. Eliz. 685. pl, 2t. Moor, 916. pl. 1299. 
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Seck. 24. As $0 the fourth Particular, viz. How far it is necellary _ 


r Ed 4. 7. that the Pardon of ſeveral Perſons for Felony be ſeveral: It ſeems ? a- 
Cn greed, That the Pardon of A. B. C. of all, Fejonies by them done, 
of Pardon, without adding. or any of them, is void; 


becauſe it ſuppoſes them joint- 

51, - ſy ovilty, and extends to no other but joint Felonies, whereas all Felony” 
te J. 7 gu Y. an, | * 8 * 47 : . 2 EN At | 19 = 

1719 P* is ſeveral b in each Offender, and cannot be joint. And the 7ear-Book 


S. P.C. 102. of e 22 E. 4. goes ſo far as to hold, That the Addition of the Words, 


ö gre-, or any of them, will not help a Pardon beginning with ſuch joint Words, 


cedent dahin. But this is 4 ſaid to be miſteported, and contrary to the Roll, and ſeems | 
{ Bro. Char- Sed. 25. As to the fifth Particular, 'v/z. Whether the King's Grant 


D.. 24 pl. With it an implied Pardon of his Crime: It is generally f agreed, That | 
i tec ee to a-Felon ſhall be ſo fat from enuring as a Par- 


. Protection 


1 all not ſo much as privilege him from anſwering immediate 
vying 3. ly to an Indictment, in the ſame Manner as if he bad no Protection 
pl. 21, 22. at all. But there is a ſhort. 8 Note of a Caſe in Fitzherbert's Abriag- 


Po 8525 ment, where one being indicted and found guilty of Felony, produced | 
Lett. B. à Charter whereby it appeared that the King had hired him to go into 


pl. 11 Charter, and that ſuch Recital varies this Caſe from that of a Protec- 
Coro. 30. | 


the Proceedings againſt a. Felon for a Time, I do not {ee how it can be 
3 11 8 collected from this Caſe, that it ſhall enure as a Pardon of the Felony, 
Fitz. Coro. by Implication, which ſeems contrary to the Rule k of Law in other 
51 pit: Co. Caſes which will not ſuffer a Pardon of Felony to be carried beyond the 
- 122. ſms Expreſs Purport of it. However it was ſolemnly adjudged ! in Sir Mal- 
contrary. ter Raleigh's Caſe, That the King's Grant of a military Command to a 
: 3 loyal Subject, and gave him judicial Power over the Lives of others, did 


240. not pardon the High Treaſon, becauſe every Pardon of High Treaſon 


2 Roll. Rep. [caſt by the Statute of 13 m R. 2. Beſides if the Offence had been bur 
50 © Felony, yet after an Attainder it could not have been pardoned with- | 
; Vide S. PC. out an expreſs Mention both of the n Felony, and alſo of the Y At- 


2 Roll Rep. a good Pardon of Offences not capital : It hath been adjudged, That a 
37 de fora, Pardon of all Miſpriſions, Treſpaſſes, Offences and Contempts, will par- 
1 C upra, | - ; o 5 a N oy © . 
Se. 12, Ge. don a Contempt in making a ? Falſe Return, Cc. and a 4 Striking in 


Ton Reg, been laid down as a 1 general Rule, That it will pardon any Crime 
50. which is not capital. But it is ſaid * to have been holden, That ſucha Par- 


Vol. 1. fol. | 8 | 

m Supra Sect. 155 © Vide ſupra Se& 8, 9. * Vide ſupra Sec. 8, 9. y36 H. 6. 24. pl. 27. 
37 H. 6. 2c, 22, Abridged Fitz. Charter, 22. Bro. Charter of Pardon, 25. 4 [ Lev. 106. 1 Sid. 211. 
1 Keb. 852. pl. 56. r Mod. 102. * Cro.jac. 336. 2 Bulſt. 299. Mod. 102. Vide Kielw. 159.198 pl. 2. 


And is agreed, 2 Mod. 52 | 3 | | 
1 a 5 1 5 gen” 


A  :MAnd. 
ſeems to be no good Reaſon; for Barretry, and the injurious Striking o ß 

Another, and generally all Offences at Common Law, are alſo mala in 

bo fe; ang yet it leems clear, that unleſs they be Ca pi al, they may wo 
-pordencd e eee ooo toons Tn af 


|  Treſpaſſes extends to Champerty or Confederaoſ x. . 
Sreͤeck. 28. As to the ſeventh Particular, viz. Whether any Offene 
can be pardoned before it is committed: It ſeems agreed b, That the , Finch f 
/ King can by no previous Licence, Pardon, or Diſpenſation whatſoever, 23. 8 
make an Offence diſpuniſhable Which is *. malum in ſe, I. e. unlawful in 19 H. 6. 62. 
itlelf, as being either againſt the Law of Nature, or ſo far againſt the Ng 3 
Publick Good, as to be indictable at Common Law. For a Grant of . 
this Kind tending to encourage the Doing of Evil, which it is the 11 H. 7. 11. 
Chief End of Government to prevent, is plainly againſt Reaſon, and the Bro? * 
Common Good, and therefore void. Vet it ſeems to have been ad- de Pardon, 
judged ©, That the King's Grant to the Biſhop of Salisbury, and his ">a 8 
Succeſſors, having the Cuſtody of a Priſon, that they ſhall be quit 25. ee 
from all Eſcapes, &c. having been allowed in Eyre, ſhall be a good Co. 35. b. 
_ Diſcharge from any Fine for a negligent Eſcape out of ſuch Priſon. * Bur Ch s. 
And yet it is admitted that fuch a Grant is no Diſcharge of a voluntary ie Vaughan 
Eſcape; but it is (aid, that it ſhall a a negligent one, becauſe 7 yg #0 
it is puniſhable only by a pecuniary Penalty; and it is a general Rule, G mn s * 


 Se#. 27. It hath been queſtioned * whether a general Pardon of all- y H, 9. © 


. Eo | oth. | : £ . A 3 . the Di ine- 
happens; as where the Tenants of his Manor are to be amerced for a ;;. e 


Default in Reſpect of their Tenures, which the King may pardon he- malum in ſe 
forehand. But if it be a good Rule that the King cannot pardon an % Prohibi. 
Offence which is malum in ſe before it happens, and the negligent keep- * 
ing of a Priſon be ſuch an Offence, which I think cannot be denied; ing ll the Ca. 
and farther if it be alſo a good Rule, That where the King's Grant is 5g. 
plainly againſt the Common Good, as a Grant of this Kind ſeems to be, 3 H. 7. 153. 
as tending to make a Gaoler leſs diligent in his Duty, by taking off the 1 
legal Puniſhment of his Negligence, I do not well ſee how this Caſe can — 
be maintained. For it ſeems by no Means to follow that becauſe the Bro. Patents 


King can diſcharge his Right to an Amercement before it happens, for a ne 
Default of his Tenants in a Matter relating barely to the Revenue of the 102. Lett. E. 
Crown, which it is admitted that in the like Caſe any other Lord may *Dy,52-pl.2. 
do as well ; therefore he can diſcharge a pecuniary Penalty for an Offence 53 * 38 

of a publick Nature before it happens. Neither doth it ſeem that a negligent 46ridgedBro. 

Eſcape is only puniſhable by a pecuniary Penalty; for in ſome © Books it Patents, 16. 

is ſaid to be fineable, by which it is implied, that the Offender may be ,, 5.4. 31. 

impriſoned. . Beſides it ſeems f agreed, That many negligent Eſcapes will Supra, Ch. 

fotfeit the Office of keeping a Gaol; and therefore it is plain that a * 295 

pecuniary Penalty cannot be ſaid to be their only Puniſhment, How-' 

ever this is the only Caſe I 8 meet with which looks like an Exception Bur Chi 


out of the General Rule, That the King cannot pardon an Offence that 1 
is malum in ſe before it hjapp es. e035, 
Seck. 29. But Where h a Thing, which is lawful in its own Nature, 3 3 5 


is made unlawful by the Prohibition of an Act of Parliament only, as wor... 
the carrying i Bell: metal or k Beer; &c. out of the Realm, importing Day Rep. 
certain Merchandiſes in Foreign Ships, Cc. ſelling m Wines beyond a Fi 

EY DOT” W 2 PS, 9 98 — S DCY | Finch, 234, 
Dyer 52. pl. 1, 2, E Dyer 92. pl. 18. 1 Dyer 54. pl, 17. 18. : x; Dyer 37S Pl. 22. 
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« 2 Rich. 2. certain Price, 2 exporting. Wool to any other Place than Calais, ſelling 


IH. 7 11, Money of a baſe Alloy, and © other Matters of the like Nature, it 
44. Pl. 35. ſeems to have been formerly taken f for granted, that generally 
1 + SAR the King might diſpence with it as ro/a'8 particular Time, or 
Bro. Charter, Place, or Perſon, - or even a Corporation aggregate, Cc. fo far as 

de Pardon, the Publick was concerned in it. Vet where ſuch Diſpenſation cou'd 
Filament, not but be e e with of 1 deer W wake the 3 8 
98. Monopoly, or fruſtrating t for which the Law was made, as 
FP liezatng h a particular Perſon to import Foreign Cards or Wines 
21 prohibited by Parliament, and i 4 fortiori if it tended to ſuſpend the 
| E 33 whole Statute in general, it was commonly agreed to be void. Alfo 
1 ny ue . 3 of pans er a nts” Intereſt, 3 
I Lev. 217. Action, to the Party * grieved by the Breach of it, as the Statutes 
12 of | Mortmain, which give an Entry to the next immediate Lord for an 
== * Alienation to a Corporation, the m Statutes againſt Maintenance, For- 
3 7 7.117. cible Entries, carrying Diſtreſſes out of the Hundred, u ſuffering one 
V.ugh 244, in Execution to eſcape, &c. which give an Action to the Party grieved 

* Rich. 3. by the ag n thy > rug : ghar 2 been ö _ parece, * 
N no Charter by the King can t any Force to bar the Right of the 
— Party . upon ſuch Statute, becauſe jt is a ſertled Rule, that the 
 Marryo. King _ T the rere of the Ari I wr or a ee 
| 7. js expreſs, that the King's Charter againſt the Purport of it, whether 
3 — 13 * without a Clauſe of non obſtante, ſhall be old ; it is ſaid by 
78. . gal, dir © Edward Coke, that no Clauſe of Non obſtante can diſpenſe with it, 
above cited to unleſs it tend to reſtrain ſome Prerogative, ſolely and inſeparably inci- 
the other Parts dent to the Perſon of the King, as the Right of pardoning, or of com- 
eee manding the Service of the Subject, for the publick Weal, which be- 
| als, il. 3. ing, P as he ſeems to argue, founded on the Law of Nature, are ſo far 
755 9701 inſeparable from the King, that by a Clauſe of Non obſtante he may 
＋ 845: 88. diſpenſe with any Statute whatſoever, which tends to deprive him of 
10 Vi = them. And on this Nen ow aunt ang fon = Judges in the 
7 Co. 36, b. q Tear Book of H. 7. is (aid to be maintainable, whereby it was ad- 
Y on A judged, CES ang Difficulty, That where the Statute 1 3 H. 6. ch. 
. „8. expreſsly enacts, That Patents to Sheriffs to continue longer than a 

the Ter. Year ſhall be void, and the Party diſabled to bear the Office of She- 
*Vaugh.352, riff notwithſtanding any Clauſe of 'Nox obſtante, yet the King by the 
| 333 7- Clauſe of Non obſtante, might make a good Patent of ſuch Office for 

; Co 8 Life. Which is in Effect to ſay that let there be never ſo good Rea - 
S.. the Boks ſons for themaking a new Law for the Reſtraint of the Prerogative in 
Fate Trials any Particular relating to the Service of the Subject, yet it is not in 
Vol. 3. fol. the Power of the Legiſlature to make ſuch a Law; and yet no one 
793,796,805. will deny that where-ever the Law of Nature leaves a Matter indifferent, 

7 00 ch. there the Law of Man ought to prevail. Neither is there any Pretence 
26. Sekt. 64- to ſay that the King has a Right by the Law of Nature co appoint 
1 Sheriffs, ſince it is plain that before the r Statute of 9 Ed. 2. the Free- 
. holders choſe them, unleſs they had a Fee in their Office. And what 

Vaugh. 34. Reaſon can there be that the Statute-Law which gives the Crown 2 
itz 8 34. Power of making Sheriffs, may not alſo qualify that Power as ſhall | 
11 Co. 98, be thought convenient 2 But it is obſervable, that the Refolution above- 
Jae keilw. mentioned, does not go upon any particular Reaſon which may di- 
* But vcw ly) & 8 W. 3. 37. ſuch Licence may be granted by the King alone, ® Vaugh. 342, 343. 
n Dyer 162. pl. 50. 297. pl. 24. 12 Co. 18. 19. f 7 Co. Calvins Caſe, 14. a. 12H. 7. 6. b. Abridged 
a 3 75 Bro. Patents, 102. Vide Finch of Law, 234, 235. 13 H. 7. 8. b. Plow, Com. 502. b. 
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_ 41-12.) b Wines without a Licence, multiplying © Gold or Silver, .4.Coining 


ng L, from any other Caſe, but only on the 
King's Power by Non obſtante to diſpenſe with th Statures concerning 
the tranſporting Wool, the pardoning of Murder, and the expreſſing tlie i e 
Quantities of the Land granted by the King's Patents, and ſuch like, 
which becauſe they may be diſpenſed with by Clauſes of Non obſtante, it N Be 
taken for granted, that the Statute of 23 . 6. might as well be diſpen- - 
lcd with by them; as if it were a plain Conſequence that becauſe © 
_ Statutes which ſay nothing concerning the Clauſe of Non obſtante, may - 
be diſpenſed with by it; therefore a Statute which exprelsly provides 
againſt it, may alſo as well be diſpenſed with by it. 
_ Se&. 30, It is à ſaid, That the King may diſpenſe with the Statutes * Co. Litt.gg. 
of Mortmain, without any. Clauſe of Non obftante; and this ſeems very 0g. Com. 
reaſonable, becauſe thereby he only gives up that Right of Entry Dyes 269. K. 
which thoſe Statutes give him for the Forfeiture, which every meſne 15. where the 
Lord might alſo do as well fo far as he had a Right by thoſe Statutes. rea 


. cx certa Sci- 


Alſo it ſeems to be holden b by ſome Books, That the Clauſe of Wan cntia. + 


obſtante was only requiſite in Reſpect ich Statutes which exoreſele Cat. % Dy. 
2% One to AO 8 
id it ſhouk void. But the far greater Number of © Authorities 502. 5 
ſean 0-00-00 , 2?])uu dd 
Seck. 3x. But the diſpenſing Power was carried ſo very high in a but 399% 
. | i | . | itz. Grant, 
| late Reign, and found to be of ſuch dangerous Conſequence, as to make 36. = | 
the Execution of the moſt neceſſary Laws in Effect precarious, . 5 
merely dependent on the Pleaſure of the Prince. And it ſeeming high- Plow. Comm 
ly incongruous that the King ſhould have a kind of abſolute unlimited 334% b. 
Power, in diſpenſing with Laws wherein the Church and State have the 4 276, 
higheſt Intereſt, when at the ſame Time he has no Power at all to Plow. Com. 
4 diſpenſe with any Law which veſts the leaſt Right or Intereſt in a Pri- 3 
| vate Subject, it was found by Experience neceſſary to declare and enact by Age Bio. 
x Will. & Mar. Seſſ. 2. Ch. 2. That no Diſpenſation by Non obſtante of or Patents, 109. 
to any Statute, or any Part thereof, be allowed, but that the ſame (hall be held Fitz. Charter 
void and of none Effect, except a Diſpenſation be allowed in ſuch Statute. But 2 Rich. 3. 12. 
it is provided that no Charter, Grant, or Pardon, granted before 23 October, . 4 1 
1699, ſhall be any ways impeached or invalidated by that Act, but that the ſame Fedyer ” 
[hall be and remain of the ſame Force and Effe# in Law, and no other, as if pl. 1. 54. Pl. 
the ſaid AF had never been made. VVV =: 8 
Set. 32. It hath been always d agreed, That the King never could 3 DA = 
diſpence with a Statute before it was made. „ WR SN - 
SeF. 33. As to the eighth Particular, Whether there be any Offence L277 .. 
which cannot be pardoned after it is committed: I take ir to be a ſet- 1 Sid. 6. 
led Rule , That the King may pardon any Offence whatever, whe- P. J. Pl.. 
ther againſt the Common or Statute Law, ſo far as the Publick is con- ie ro the - 
cerned in it, after it is over, and conſequently f may prevent any po- her Parts of 
pular Action on a penal-Statute by a Pardon of the Offence before any 33 
Suit commenced by an Infotmer. But while a Publick Nuſance con- * Vide ſupr. 
tinues unreformed, it ſeems * agreed, That the King cannot wholly ch. 26. Seck. 
pardon it, becauſe ſuch Fardon would take way the only Means of com- $7; „l. alu. 
pelling a Redreſs of it. But it hath been h holden by ſome, That a ing Sin, 
Pardon of ſuch Offence will ſave the Party from any Fine for the Time {3 Lat. 287. 
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Vaugh. 333. 


precedent to the Pardon. 35% ᷑ ꝶ [1k 
ß | 555 5 Plow. Com. 
ABA 3 ra” © ” 
itz, Aſliſe, 445. Keilw. 134. pl. 13. 12 Co, 29, 30. State Trials, Vol, x, fol. 578. b 12 Co. 30. 
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Sec. 34. As to the ninth Particular, vis. How ſaf a Pardon my 


— 
© : 
- * 
* , 
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7 


be of Force againſt the Private Intereſt of the Subject: I take it to be 


5 Sop. 1. 4 © ſettled Rule, That the King cannor by any Diſpenſation, Releaſe, | 
Pardon or Grant whatſoever, bar any Right, whether of Entry, or Ac- 
Grant, 4 tion, or any legal Intereſt, Benefit or Advantage. whatſoever before ve- 


; 5 Bro. ed in the Subject; and upon this Ground it ſeems clear, That the 


Charter de King can no way bar any Action on a Statute. by the Party d grieved; 


| Pardon, 24. nor even a popular © Action by a Common Informer, if commenced be- 


ahh Nu fote his Pardon or Releaſe; and that he cannot diſcharge a Recogni- 
PI. Com. 487. ance d for the Peace, before it is forfeired. © 2 75 


Fier Allie, Seck. 35. And upon the ſame Ground, it ſeems to be clearly as 
445- freed, That as the Releaſe of a Perſon robbed, or of the Wife or Heit 
Cro- 5. 199: of a Perſon killed, will not © bar an Indictment, or a Demand of Exe- 
178. Lett. S. cution at the Suit of the King, ſo neither will a Pardon f by the King 
304 Lett. S. he any Bar to an Appeal, except only where it is carried on at the Suit 


Gro Jo ch. of the King, after a Nonſuit of the Party, in which Caſe it may be 


86. ſe&. 64. barred by a s Pardon in the ſame Manner as an Indictment. But if one who 


2 Rich. 3. 1. appears to be attainted of Felony, whether by Outlawry, or otherwiſe, 
Vide Keilw, On an Appeal carried on at the Suit of the Part, get a Pardon from 
134 pl. 15: the King, he h muſt ſue a i Scire facias againſt the Appellant before the 


Firz, Cbart. Pardon ſhall be allowed, unleſs the Appellant appear * gratis, and 


e Supr.ch,26, confeſs that he will ſue no farther, Cc. 


f the Appellant appear on the Scire facias, it is ] certain 


„„ that he may pray Execution notwithſtanding che Pardon: But if the 


_ AbridgedFitz. Sheriff have returned a m Scire facias, or two n Nihils, and the Appellant 


88 appear not ® upon Demand, the Appellee ſhall be diſcharged. Vet if 


_ Pardon,, the Appeal be of Death, and the Sheriff return the Appcllant dead, 


24 there ate ſome Þ Authorities that a Scire facias ought to go'againſt the 


2Rich-3-12* next Heir to the deceaſed, but the greater Number of 4 Authorities ſeem 


5 Ed. 4. 3. pl. to be to the contrary, 


1 Sef#. 37. There is ſaid" to be no need of any Scire facias on ſuch 2 


437H.6. 4. , | . x 5 

r pardon againſt the Lords mediate or immediate, becauſe the Pardon no 
Fitz. Charter, way tends to reverſe the Attainder, and conſequently can do no Hurt 
al. 3 | | | 1 - | 
Pardon, 4, f. to their Title of Eſcheat, &c. grounded on the Attainder, but rather 
Bro. Charter affirms it. EE on Td ge: 
de Pard. 24. | | 

Recogniſ. 22. 

11 H. 7. 12. 1 1 1 „ 1 # 1 585 
pl. 35. 12 Co. 29,30. Book 1. ch. 6. Sect. 1). * 8 H. 4. 22. pl. 17. Aridęed Pitz. Charter, 26. Bro. Charter 
dePardon,13, Appeal 27, 33, 41, 128. 11 H. 4. 16. pl. 36. f See the Authorities cited to the other Party 
of this Section, and Bro. Appeal 150. 3 Inſt, 237. #& Supra Ch. 25. Se&. 13. Bro. Appeal, 33+ Þ Dp. 34. 
pl. 20. S. P. C. 104. Lett. B. H. P. C. 251. 11H. 4. 11. pl. 24. 11 Hf. 4. 48, pl. 23. 9 H. 7. f. pl. 1. 


2 Rich. 3. 8. pl. 17. 9 H. 4. 1. pl. a. 13 H. 4. 6. pl. 14. 38 H. 6. 13. pl. 26. andthe Authorities cited to the 
| other Parts of this Section. i That the Appellee may have ſuch  Scire facias of Courſe on ſuch a Pardon, without 


roducing a Releaſe or other Deed from the Appellant. 9 H. 3, 5. pl. 1. Abridged Fitz. Scire facias, 56. Bro. 
cire facias, 166. 2 Rich. 3.8. pl. 17. S. P. C. 104. Lett. B. Cont. 11. H. 4. 16. pl. 36. Abridged Bro. 


Sei“ fa' 73. That there was no need of any Scire facias where an Appeal was abated by the King's Death, and the 


Tear and Day were paſſed. 2 H. J. 10. pl. 5, Bro, Charter of Pardon, 69g. 11 H. 4.16. pl. 36. Fitz. 


Coro. 87, Same Caſe Bro. Confeſſion, 12. and Jour in Court.21. Bur tis made a Wonder that a Scire facias was = 


not awarded. I S. P. C. 104. Lett. B. H. P. C. 251. 11 II. 4. 1. pl. 2. mg. P. C. 104. Lett. B. H. P. C. 
251. "Finch 477. Vide Dy. 168 pl. 17. 172. pl. 10. 11. * 2 Rich. 3.8. pl. 17. 9 H. 4. 1. pl. 2. Abridged © 
Fitz. Scire facias 63. Bro. Charter de Pardon, 14. PI H. 4. 11. pl. 24. 11 H. 4. 48. pl. 23. 19 H. 
J. 6. pl. 14. Abridged Fitz. Coro. 266, Vide Fitz. Coro. 85. Supra. ch. 23. Se&. 38, C 41. 49 l. 7. 5. pl. 

1. Abridged Fitz. Scire fac 56. Bro. Scire facias 166. Appeal 88, 144. 38 H. 6. 13. pl. 26. Bro. Ap- 


peal, 141. Charter de Pardon, 28, Supra Ch. 23. SeQ, 38, 41. © Dyer 34. pl. 20. 


e . 
3 | | 6 Ste. 


rern S P 


. 
; U 
1 
-_ - * 
” 


8 . 


; 4 \ - . » 
> 2 ** 1 ) * i , = N 1 J 
« " Y : : ; * 6 1 * 
a — 7 #4 ; : F ? — ” f * 5 4 N - 4 
| 5 . p ; ; | \ : ; / \ , 1 1 x 5 : , . - 
. ” \ . 4 1 * * J ö 
. , i ; : 3 „ * ; 0 . 5 * 8 : . ; * 
4 > p # \ * n OS, R * F ö 1 . 
: : 1 2 : - o > y = ' ? L 15 * * ; 4 TC * | N A g * ö * 7 \ 
wh 9 0 6 F 77 » 4 £ ge 4 * . ry, IRA, g d . . p X 
I 4 F * „ ” 4 ? N * f 4 9 ” > 9 4 1 | * 
, # * I 50 , „ "1 8 2 6 % P a ; f | —_— 1% 
4 / . | '$ 2 9 I * þ g 1 R 2 
w» 4 "Tap 6 N 1 % FY , , F . F , Wr oY 9 4 : y 
a l 5 # 7 , 7 67 . : oy y ' * 1 ; " 
* . 6 '} ” * \ © . a 9 74 Aon . 
. " # - w * x ; * 
4 — * 7 — 0 = 4 — [ 7 * 5 


Sseck. 38. If ſeveral Perſbus be outlawed in an N one ot 
tem be pärdoned, and get his Plrdon allowed on the Non-appear - 
ance of the Appellant on à Sxiſe facias, & c. and after watds ahother of 


them get his Pardon, it ſeems that he ſhall rake no a Advantage of the */ E. 4. 1. 
Appellant's Default on the firſt Scire facias, but muſt ſue out his Sire fu- pet "Scire 
cias, Oc. in the fame Manner as if there had been no ſuch Default.  ficias 63. 
 Se@&, 39. . It is holden by great Authorities, Thar if a Perſon be 2%, Bo. 
convicted of Maaſſaughter upon ah Appeal of Death, the King may pardon Budo, 11. 
the burning in the Hand for which this Reaſon is given by Sir E4ward Cole, in the Abridg- 
that it is no Part of the Judgment at the Suit of the Party, but a collateral rio L 
and exemplary b Puniſhment infliged by the Statute of 4 H. 7. 13. But che Gre. 
this is made a Quære by © others, and the principal Caſe wherein iris H- F. C. 
ſaid to have been refolved, is very differently e reported, and was never 1 0 2% 6 
tk adjudged ; And the Ground laid down that the King may pardon it be- Hob. 2%. 
caule it is no Part of the judgment at the Suit of the Party, by which it ſeemb 1 
admitted, that if it. were part of the Judgment, the Law woud he otherwiſe, 4. fol. 382. 
ſeems rather to make againſt it than for it; for there are ł Precedents of B r 
expreſs Judgments, quod cautariſetur in manu ſua le va. Alſo it is h admi ted, f, 77725 15 
That where a Defendant is ro have a certain Impriſonment, &c. at the w Parr of the 
Suit of the Party upon a Statute, the King cannot diſpenſe with it, 2 
except in ſome ſpecial i Caſes, wherein it may be reaſonably intended that 2% Mane 


ſuch Impriſonment was given by the Statute, by way of Satisfaction to the 75 Phrih- 
Publick Juſtice only, in which Caſe ic ſeems agreed, I That the- King z 5 
may diſpenſe with it, as it is ſaid that he may, with finding of Sureties by wif thar the 
one convict on the Statute againſt Treſpaſſes in Parks. But it ſeems eee Oh 
duobtful, whether the Statute of 4 H.. 1 3. which appoints the burning of 25 4: => 
the Hand can well admit of ſuch a Conſtruction; for the Words are, Whereas © Reym. 369, 
pon Truſt of the Privilege of the Church diverſe have been more bold to commit Murdur, JF 
Cc. becauſe they have been admitted to their Clerg y as oft as they have offenied ; for 68. erf 
avoiding of ſuch preſumptuous Boldneſs, it is enacted, 7 hat evity Perſon” not being in . 5 
Orders, who hath been once admittedio his Clregy, be not again admitted thereto, and 4665 their - 
that every ſuch Perſon convick, &c. ſhall be marked; &c. from whence it ſeems pl. 13. 


plain, That the Statute expreſsly intends ſuch Marking as a Diſcotrage- Pere 0. 


3 / 
* 
A 
* 


* 


Js 


ment of the Offence ; and it ſeems difficult to give a Reaſon why it ſhould 6. 
be conſttued to mean it only as a collateral and not as a direct Puniſſi- Cro. Elis. 
ment. Neither doth it ſeem a plain Reaſon, that becauſe the Statute in- 583. $1 b . 
tended it as an exemplary Puniſhment,” the King may diſpenſe with it; Moor 371. pl. 
for ſurely the Execution of an Appellee attainted of Murder, and the perpe- 80 ">" 
tual Impriſonment of a Clerk delivered to the Ordinary upon a Conviction: . 
on an Appeal, who cou'd not make his Purgation, were alſo exemplary *b/p). 56. 
Puniſhments ; and yet it is generally m agreed, That the King never cou'd ;;6 * 
diſpenſe with them. And therefore upon the whole this ſeems to be a 55. b. pl. 6. 
Point that deſerves to be farther confidered. 00.50. b. 
Seck. 40. But granting that the Kin may pardon the burning the. 20. 79 
Hand in an Appeal, it ſeems a very reaforiable ; Conſequence that the 28. 


Party ſhall immediately be delivered by Force of the Statute of 18 Eliz. 3 Inſt! 7. 


. ; "TL r : SEALS . . My . 
which ſays, Thar after burning he ſhall be deliveted, which ought to «Inf. 20e, 

have this Conſtruction, that he ſhall be delivered after burning, here 129. 
he is to be burned. © e or ys $90pl: 
e is to be burned, _ N 5 e 

5 Nath 4 2 T hm 5 | „ aaa #2 5 Inſt. 1916 

un Joſt. 200. n Vide ſupra 'SeQ.35. 5 Co, 50. b. Dy. 261. pl. 26. Tet "tit made a Quere, Dy. 200 163 
mm fob i end not pardon ſuch Itmpriſontzenſs u 3 Co.50. b. Vide Ch: 51 $c&. 137. Cro. Ca 396, 
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Seck. 46. As to the eleyenth Particular, viz. Where a Pardgn is void in Your 6 
47, 49. 


Reſpect of a wrong Recital: It being a general Rule, 4 That where ever bie 1 


the King appears. to have been deceived his Grant is void, I cake it to 33 
be agreed, That if it appear from the Recital of a Pardon, that the King *? Roll. Abr. 
was miſin formed either as to the ® Nature of the Caſe, ot the Proceed O 
ings thereupon, the Pardon is void); as where the © King pardons a Man B57 352, pl. 
| for a Felony whereof-he ſtands indicted, or 1 {> ed ot attainted, and 2. . 
in Truth he never was jodicted, 4 8 


1412 


— 
b 
* 


1 


. Ae o J 66. 
Seer. 47. How a Pardon of Felony ſhall be avoided by Statute in! Sid. 4. 


a 


Reſpect, of a wrong Suggeſtion, . hath been already ſhewn, Sec. jj 
1 „ e ON 


. 5 t., 


Seck. 48. As to the ſecond general Point, viz. What is the Effect of © 


a Pardon : I rake it to be ſettled at this Day, That the Pardon of a 
Treiſon or Felony even after a Conviction or Attainder, does ſo far · vide: x., 
clear the Patty from the Infamy. and all other * Conſequences. of his 94. pl. 39. 
Crime, what he may not only have an Action d for a Scandal in calling Fus Coro. 
him Traitor or Felon after the Time of the Pardon, but may allo be a 1 A. 85 
good Witneſs notwithſtanding the © Attainder or Conviction; becauſe the Ci. C 45. 


Pardon makes f him as it were a new Man, and gives him a new Capa-; 3 ; 
Seck. 49. And it hath been 8 admitted that the King's Pardon of 82. 


the burning of the Hand on a: Conviction of Manſlaughter hath the ſame 1167 / fl 5 


Effect as to this Purpoſe, as the burning would haye had, which is h a- 127 & 
greed to reſtore the Party to his Credit. „ 93 ws 


ect. 50. But it hath been adjudged, i That a Pardon is of no Man- Owen, 159; 


ner of Force, as to this Purpole, till it have paſſed the Great Seal, 1 Brownl.to, 


aym. 23. 


Sect. 51. Alſo it is ſaid, * That the Pardon of a Felony will not cone. Cre u. 
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wm 2 0 vidency 18 il, and ſuch as fully proves the Point in 


3,0 hoſe Safety alone the Law is conc erned, have gather an Adygatage than 
7 50 IS "= Prejudice in having the Court their only Counſel. Whereas oh the os 
111. LET ther Side, the very Speech, Geſture and Countenance, and Manner of . 


2 TID Defence of thoſe who are Guilty, when they ſpeak for themſelves, may 


nes Yo often help to diſcloſe the Truth, which probabiy would not ſo well be 
5 diſcovered from the artificial Defence of others raking fot them. 
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15 - Se. foci d tha 1 Defendant the ive Binefir of Counſel” 
in an Appeal, whether C 
perhaps 2 this R among b others, becauſe Appeals ate preumed es 5 .. 

be generally cartied on with greater Heat and Spican than — > Fer 


and yet are not fo much to be favoued ag being for the: moſi Part rather 21: 296. pi. 


grounded on a Defire af private Revenge than of Publick Juſtice; 


„ 


as in Common Actions. $4 a 


| a Priſoner Counſel 10 to argue a doubſul Point of: Law, happening to: ariſe f Bro. Coro. 54. 
4 or after his Trial; as where it ſhall appear queſtionable. whether the 3 0 


or whether the Perſons offered to be Evidence 


Witneſſes in Reſpect of ſuch or ſuch Exce 


wit, him be d egal ct 3 | 


certain Perſons returned e of his Jury can be lawful Jurors; in Reſpect of Sears ris, 
certain Objections againſt them; or whether the Indictment or * Procels, x, 7 bh * 
Ce. be ſtrictly legal; In all which Caſes the Priſoner muſt f 1 
the Point, and 8 if the Court think | ir will n a Debate,” __ will a 
ſign him Counſel to argue it. s THE Vob 2. 
Seck. 5. Alſo whereever a Priſoner na a h ae or 8 k gpeci. © State Tri-. 
al Matter to plead to an Indictment, or an ! Errot to Aſſign in order to ils, Vol. 3 f. 
reverſe. an Outlawry, the Court will of Courſe aſſign him Counſel. And 72 Inſt. 29. 
it is m ſaid, That bs ſuch collateral Matters bonds one ee Coun» 1 Lev. 68. 
ſel for Prifoner without any Aſſignment. © - - ö 4 147. 
Sect. 6. But if a Queſtion ariſe on the Trial of a Peer concerning his 127. Wy. 
Courſe" of Parliamentary Proceedings, the Lords will not * ſuffer it co be; W 
argued by Counſel, but will debate it among themſelves. 6 0 J Gala hee? 2 
Sec. 7; T dere is a Caſe in the Tear-Book-of HF. 7. Where 4 Bahner Vol. 2. f. 762. 
at Law, as amicus Curiæ, offered his Opinion to the Court, concerning Wo ab * 
che Trial of an Indidment of Death, That it was not proper to proceed 694,701,769, 
in it till the Year and Day were paſſed, nor doth he appear to haye been 763, _ 
any way reprehended for it. P But it is not ſafe for any one to be either n 5 43 v1 
Counſel or Solicitor to one in Priſon for a capital Crime, in order to * 355 
prepare him for his Trial, without an Aſfignment from the Court. But , Vie , 25 al. 
by Leave of the Court Priſoners have ſometimes been indulged the Aſſiſt. Firs Office 
ance of Counſel, not only to 1 adviſe them in Priſon, but + alſo to ſtand by d de Court, 34. 
them at. che Bar: But it is ſaid, r That in Strictneſs they ought not ro 1 H. 7. 23. 
be prompted by them as to Matters of Fact, f nor to have the Aſſiſtance Bro. Coro. 


28, 129. 
of oy. Papers drawn up. by Counſel to N ads them for their Finch ir "8 


Seck. 8. Alfter a Prifhce hath had Countel affigned him; tuo Cover 1 Jo. 180. 
will not *difcharge them without his Conſent, tho? they deſire it, but will Cro. Ca. 365. 


Tet in the 
ſometimes add others to them. wmf of 


Sed. 9, It is u faid, That the Court cannot affignan Appelle any of H 7. 13: 


dhe King's Counſel; bue that if they wil ll hey may be erer for or # 1 


gainſt him. | cauſe apo Par- 
£ I ty was of very 
| e : | 4 foe 8 
on | | mn 2 Jo. 180. 
n State Trials, Vol. 2. 694, 699. ® 7 _ 4. 36 „ . 51. B. 1 Taft 29, 137. v State Trials, Vol, 
2. fol. 272, 27312, 743, 763, 768, 4 State Trials, Vol. 3. f. 133. State Trials, Vol, 2. fol. 614. 


r State Trials, Vol. 2. fol. 614. State Trials, Yol 1 1. f. 732. Vol. . £743, 762, 163, 770. * StateTrials 
Vol. 3. f 711, 124. 7 Bald. 85, OTE, 


Kc, State Tri. 
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. g's er nor Capital, as in any other Adtions's P. 0151. 


N and Kitw, 4b. 
therefore the Defendant. ſhall have-at leath the dame Ad TCL in them ele. 7 
36 


Seck. 4. Alfo upon „diser cr will bie e aſſige 5 . 


Facts proved, if true, fully e amount to the Crime char ged againſt him; ö De. / Stu- 


ptions againſt them; 0 whether i. 137. | 


poſe Stafford 671. : 
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Sack. 10, It having been found by E 
btkeen often under great eee IS 
P Proſecutions! of High Tteaſon againf f 
ty Proſecutions, it is enafted by 7 il 3. 3. Thatiall ana every Herſon and. 
> 1 3 Perſons whatſuever, that ſhall: be accuſed and indicted for High Treaſon, whereby: e 
vr to any the Heir or Hltirs of any ſuch Offender or Offenders, or for: Miſpriſion o, 


* 
4 


o 
wy 


Wy, ſach reaſon,” (hall be receiutd and admitted to make his and their full Defence ty 
Qunſel learned in the Lam : And in Caſe any Perſon or Perſons ſo accuſed or in- 
Aicked ſhall defire Counſel, the Court, before whom ſuch Perſon or Perſons ſhall be 
1. tried, or ſore Fudge of that Court is amberiſes and required, immediately upon 
1s or their Requeſt, to aſſign to ſuch Perſon and Perſons, 1 ſo many 
C.aunſel, not exceeding two, as the Perſon or. Perſons ſhall , defire, 10 whom ſuch 
Cuuunſel ſhall have free Acceſs at all ſeaſonable Hours; any Law or Uſage to the con- 
tra ndutbframongs nol ton 006 ͤ n ²˙ pros . T 
„ Seck. 11. But it is provided, S. 3. That any Perſon being indicted of ſuch 
Treaſon may be outlawed, &c. and where bythe Law, after ſuch Outlawry, he maß 
1 come in and be tried, he ſhall upon ſuch Trial have the Benefit of the ſaid 48 
. Seck. 12. And it is farther provided, S. 12, 13. That nothing in the ſaid 
5 Ad ſhall extend, or be conſtrued to extend to any Impeachment or other Proceed- 
ii, ings in Parliament whatſoever. And alſo. that it ſhall not any ways extend 
| to any Indidi ment of High Treaſon, nor to any Proceedings thereupon, for counters, . 
feiting his Majeſty's Coin, his Great or Privy Seal, his Sign Manual, or Privy 
,, . I RD no ET = 
Srͤeck. 13. As to the ſecond Particular, viz. Where a Priſoner may 
21 Lev. 68. have a Copy of the Indictment againſt him : It is ſaid, That by the 
—_ 666. Common Law it is always denied in Caſes of Treaſon or Felony. Yer 
cate Trials, | Nr ON e aa. „ 
Vol. 1.£644. if a Priſoner take a legal Exception to an Indictment, it is ſaid ® that the 
Vol. 2. fol. Court will grant him a Copy of ſo much as concerns his Exception. Al- 
Vol. 3 fel. ſo if he have ſuch Matter to plead which cannot well be put into 
861,862,863, Form without Knowledge of the Charge againſt him as laid in the In- 
_ dictment, as Autrefoits acquit, &c. it is © ſaid that the Court will give him 


8 1 814 65. the Heads of the Indictment, to enable him to have his Plea ſo drawn as 


THAT 5 to ſuit the Charge againſt him. 
1 Sid. 85. 


 ESeare Trials Sect. 14. But it is enacted by 7 W. 3. That every Perſon and Perſons 
Vol. 2. fol. indicted for High Treaſon, except for counterfeiting the Coin, or the Great or 
711. Privy Seal, or Sign Manual or Privy Signet, ſhall have a true Copy of the whole 

Indictment, but not the Names of the Witneſſes, five Days at the leaſt before Tri- 
4, to adviſe with Counſel thereupon, to plead and make their Defence, his or their 

Attorney, or Agent, requiring the ſame, and paying the Officer his reaſonable Fees 

for writing thereof, not exceeding five Shillings for the Copy of every ſuch Indiff- 

ment. | 5 _ 5 . 8 ä Ws; ky ] 
Seck. 15. What Exceptions may be taken to ſuch Indictment, and 
| when, hath been ſhewn, Chapter 25, Seck. 148, 149, 150, 151 „ 


— e * > 


3 — 3 
was 
2 — . — r . — eden 
* 225 — Poon We, APR — * —— - 
4 l * S WONG EP ION AI ts te 7 "=o; pm begs - — 
E — 


- | \ 2 1 : 
25 — — 1 
Im * 5 e —— 
: © 8 5 — y ; 5 w _— * wat nt LMS 1 —— 
. - NF" 5 SLE — 5 1 a P \ = 
— * - 2 . = 2 o 
— - — 2 — 1 5 > — 
b —_ ma — —_ a 1 — . . P = =_ SY 
4 - * — Fr C 1 -_ —— 234 — 9 4 — 
- 4 — * 4 i 3 4 = —— — < n - 2 - = — A \ 
I I . — . RR tis F — — 8 — 22 IN. OS 2 A - = - oh « - « K * . os —— pcs ys — — — ——— —— . l — : 
— . - — s a —— — * — — — — * pa” _ BY : * - - — $ _— nun . _ _— 9 , — * — ho * ö ER IT ALLIED — > ͤ— ͤ— — — — a 
*. — — F 49 TOR _ 4 . * by * 7 ” a 1 * oo - 2 - _—_— — * BY oe K - 9 2 * 8 * — 
— hag IO — ” — — ad — 2 hoe: — Ca ax _ > : h 6 0 - rr . 8 * = — N 
- * — — ene, ISS — 1 3 - 5 0 * 2 — ove, C i — — — _ — — — A: —— 2 — — 3 * _—_ En , — 3 — LO ? ogg n — — he Z 
* 3 „ _ — A  - >. * 7. S 3 K = ger mh pu ages __ 2 nn es h —— ng pr 3 — 0 - 2 — Tiley 4 . : R . \ A a « — — — = — 
e 8 * o ay 4 22 Ea + — Ls apes ow - and, — e . 8 7h ** ger F — —— . — — BEN 5 » * x - — — — — 0 p 4 p 
; — 8 — 2 —— 8 — r og Cr mY 5 * 1 8 2 — a rr ee Ae "0 4 — 3 =. 7 — # 8 1 * 4 . 
- 0 * * IPA 2 r f 2 — 2 No — 4 - — 5 1 * = 
= * * - 0 * 5 = Dor ab q "IT 8 — 5 0 4 * < 2 . 
— IP At cn — . — 5 D 2 —— > : — 2 = 8 — 5+ = Kon 
N — — K ” a 7 9 a. 3 n 1 5 < * - 8 1 — - — * 2 _ — — — 8 4 * 82 5 32 - ER. — | So? — Log * 
* = * F 2 * = A « ” © 7 
| . * * - — 2 2 1 - - 
- _ 1 * * * — 5 * * 1 A N * 
- Ld . P b — MC ; I EP > IRS — — — 
7 WA — . F o won => 7 7 1 4 
. - % - _ 
2 \ G 4 4 * . - 1 5 > £4 L 
o . . - * * o por . ” n * 
i 4 a 
* > - <4 
a - . 1 4 4 — 
* - : > , _— _- 
* - 1 0 
. _ — wal 
. L * 1 
. 7 . : - A, 
— — . is 9 - * 
7 * ; 
x : 
0 s — 


ö "i 
1 N 
112 4 
* 
* 
4 6 


8 251 2115 Hl = aß nfs ere... 


1 > , ap Gs Wu py 8 — "8 $i 45 
2 n mac T i 
, * | 8 x 5 
1 N LL L940) e 5 ih 'S 07 wi, of. Sir © 
. | 5 » bd 6 4 75 I”, * . f 0 by "4 | . * 7 1 0 at | 
e M Gar ty; 8. 85 1 7 1 1904 W „C 44 
N 4 FA ; . . ; 8 vi þ BS Gor 7 
0 27 "|, ; 15 17 7 e 
Pa 45 * If 80 EF a 49" Eaſt 7 2988. B. FI ; | Ty 3 


= Turned, Ke. 8 995 > wt: 25 e 


, 9 F 1 * 0 
* g * fy, 4 * ; * * - 
Fa! \ 2 1 28 0 885 
3 „ * * 5 * T * 5 . 88 ny R | ? " 7 
i ä | „ „ 4 * 
. 8 4 7 0 ! Þs 3 99 i es 1's 
* 5 * J 7 5 9 = * y 8 * : ** . <1 1 75 >} 3 — 8 * : 7 5 : - iz 
4 £ 3} 4 My 174. 5g f 1 mo. ud Ert i SLICE F 
95 * 
of Pa 


— | OR: 5 FURY Wists — cabs p 
Trial by the Countrey in capital Caſes, having en 27 5 "$i 18. 


may ſit in one County, for the Trial of a Fact in another by the proper 


Jurprs. And having alſo ſnewn, C. 23. Seck. 92. What is a proper Plate „ 
; en ce a Viſne hy: come, I mall in this Place Ls I ee 
118 1.5 E e what Covity the Jury is to be returned. 1 | f ee 
1 855 2. By Vertue of what Proceſs, | BY VF a 
Before what Cort. e or Eg a 
4 "How they ＋ challenged. e . 
As to j the fiſt of theſe Particulars, viz. . From «wha G che 1 
is to be returned: 11 ſhall endeavour to thew, . +, 
1. foom what County they are to be returned for the tial of the 0/64 | 
G Mie. e 
IR From what County for the Trial of a Foreign Plea. 3 oy PT 


Seck. x. As to the fitſt Point, vis." From what County a fury is to be 
returned for the Trial of the General Iſſuę: I take it to be agreed, > P.C. 154. 
That b regularly by the Common Law they muſt be returned in all Caſes, l Fr. 
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065) 5 1190 2 5 . 
That by Vertue of a ſpecial Commiſſion, Taſtices df Oer 411 j T 9 $106 


for the Trial of the General Iſſue from the ſame County wherein the Fact 7D "Coro. . | 


was committed. And it is ſaid, That in an Appeal of Death, where the 5827 


Wound was given in one County and the Party died in another, the Ju- 36 Aff pl. 32. 


ry © ought to be returned from each County before the Statute of 2 & 3 Vide ſupra, | 


E4. 6. 24. fince which the whole may be tried either upon an 9 ' Indimenc 7 8 5. Sect. 


or Appeal, in the County wherein the Death happens. v Viade infra} 


Sec. 2. But it is enacted by 33 H. 8. 23. That if any Perfon being exa- Sc. 5. 
mined by the King's Comndil, of three of them, upon any Manner of Treaſons, zi. Sect. 1 . 
Miſpriſions of Treaſons, or Murders, do confeſs any ſuch Offences, or that theeſaid Supre, Ch. 
Council, or three of them, upon ſuch Examination, ſhall think any Perſon ſo ex- 73: F 50 a 35 


amined, 10 be vehemently ſuſpected of any Treaſon, Miſprifions of Treaſons or Murder, 59, 60. 


That then in every ſuch Caſe by the King's Commandment, his Majeſty s Commiſſion of 4 Vide fuprs, 


Oyer and Terminer under the Great Seal , ſhall be made by the Chancellor of Eng- ; 2 h, 25; Sed. 
land to ſuch Perſons and into ſuch Wills and Places as 25 be named and appointed  - 
by the King, for the ſpeedy Trial, Convittion, or Delivery of ſuch Offenders ; whith 
Commiſſioners ſhall have Power to enquire, hear and determine all ſuch Treaſons, 
Mifprifi Mons of Treaſons and Murders, within the Places limited by their Commiſ- 
hon, by ſuch good and lawful Perſons as ſhall be returned before them by the Sbe- 
K if, or his Mi niſl er, Or any other having Power to return Writs and Proceſs or 
that Purpoſe, in whatſoever other Shire or Place within the King's aj ; 
5 wit hon 
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1 And. 194. 


25. Sect. 46 


1046. one appealed by a Woman for the Death of her Husband in one County, 


pl. 20. th he ! wil a aſe | 
5 1 Shy Trial out the whole Kingdom, | will | . roger Fever. Jos the I 
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und that in ſuch Caſes, no Chal. . 
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. 0 48, 49, 50, 
ir "Set. 4. 1 
4 Vide Dyer, 
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i B. 1. ch. 42. 
_ SeQ. 10. 


kB, Is Ch 
Seck. 14. 75 
Supra, Ch. 25 
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0 5 2. 
n B. 1. Ch. 


algen that he was taken out of a Sanctuaty in the County of B. Or where 


41 


ay Ch. 4 pleads That fince the Death of her Husband ſhe hath married 


+ Supra, Ch. J. S. in another County; it is r agreed, That by the Common Law ſuch 
298 


% c 52 Pleas can only be tried by Juries returned from the Counties wherein they 
wh co 57, are Alledged: And therefore if Iſſue be joined on ſuch Matters before a 
&:::  * Court which hath no Juriſdiction out of the County wherein it ſits, there 


bl t. . ſeems to be © no Remedy by the Common Law, but to remove the Pro. 
* Dyer 296. ceedings by Certiorari into the King's Bench, which having a Juriſdiction 


n . 1 3 


* of C. 154. 
Keil w. 1755 | | | 
. : 3 1 | 14 
=_ 1 _— H. F. C. 255. Vide 23 H. 8. 14. Sect. 5. * Keilw. 175. pl. 10. Dy. 296. pl. 20. Vide Dyer 
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1 ty, for the Trial of an bi ue Joined be. Special Com. 


ward thar the Jury ſhall come is ſuf- 7 1-46; BY _ - « 


enow for that Purpoſe ſuppoſed to be preſent" in . 168. 
Court, whom the 8 may return immediately whenever the Court 9 Ju- 5 
ſhall require their Service. Alſo it is ſaid; 8. hat a Jury ma be ſo te- a Firs. 5 I 
s Þ 
rurned fore Juſtices of Peace at their Seſſions, "becauſe the IE] $42 


at «3 5. 4. pl. 15 co. 1, hr ih Form of | > = ” 
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2 Clauſe to the ſame Eſſect for the 
Hundred, ccc. Vet I much que- 
Argum 
OY? x RM” 3-1 * 7 


ſot the Summons of the 
Summons of twenty font gut 
Vide ; Inft. ſtion whether this Matter do 
1 36, conſtant Courſe of Preteder 
pi. Thing. Fes dhe b eser 


3 Inſt. 164. 
2 Iaſt. 568. 


=} Vide 27 H.6. ö 

it 10. ÞL 4. : I | 

Wir | © Supra, C | 22 0 D 5 a | 
| 27. SQ. 16. wherein it fits, by a bare praceptum eſt, ch. LT. 8 


e Supra, Ch. tho l 1 1 . *. 
1 d eck 9. Seck. 3. As to the ſecond Point, vis. In what Manner th 
115 * 1 "4 againſt Jurors is to be returnable, it ſeems agreed, That it may be ret 


N LNG 
+ * 7 1 
8 

* * . 


0 
You 
* 
ls 
: 
"IN x 
' 4 k 
* wh 
* 2 
*. 
"os; 
" 


5 p eg A c 
1 Suprs Ch 3. Set. 4. Allo it is ! agreed, Thar Juſtices in Eyre, or of Gao 
i Cb 12: 958 very, may order a Jury to be returned immediately for the Trial of 
WW | is. © ** a Priſoner arraigned before them. Alſo it is clearly k holden by Sir Ed- 
8 = Inſt. 568. ward Coke, and hath been often ! adjudged, That Juſtices of Oer and 
"Wk yo Tek, Terminer, for the Trial of any Iſſue joined before them, might award a Ve. 
1 214. zire returnable the ſame Day on which the Party is arraigned. Alſo it is 
b Keilw. 159. holden by Sir m Edward Coke, and hath been n adjudged, That Juſtices of 
q | II. P. C. 2;6. the Peace may do the like; but there are very 9 {trong Authorities to the 
* Crompr Juſt. 8 unleſs the Crime amount to Þ Felony, or the Party 4 conſent ro 
TRE 252-3. „ Wiehl, 8 e 
| | «Sa 452 5 Seck. 5, Quere how far the Law is altered as to theſe Points by & 
| x Sid. 335 pl. Se. 5. Quere how far the Law is altered as to theſe Points by q & 5 


Fit: 3 Will. G NA. 24. and 7 & 8 N 3.32. which by requiring that Jurors ſhall 
Vide e be ſummoned ſix Days before they are to appear, ſeem to make it neceſ- 


7 


* 2Int568. aJſury, f char there be ſix Days between its 7eſte and Rerurn. 
Co. Coo Set. 6, It hath been * adjudged, That a Yenire before Juſti 
340, 58 1 Oyer and Terminer returnable at a Day certain is erroneous, unleſs the Sel: 
50. ol 1. fions appear to have been u adjourned to the ſame Day; becauſe. es 


H. P. C. 161. it ſhall not be intended that their Commiſſion continued till ſuch Day, and 


OO if it did not, their Authority to try the Iſſue was determined: But ir is 


+-Keb: 433-5 | he” N 1 5 e 
pl. 13. Sid. 334. pl 20. 1 Roll. Abr. 96. pl. x. Cro. Ca. 340, 583. Cont. Keilw, 159. b. Trial per 
pais, 26. 2 Roll. Ab. 623. pl. 2. H. P. C. 266. ® Inſt. 568. 3 Iaſt. 64. u Cro. Ja. 404. pl. 2. 
and in thit Bot ir is ſaia that Common Experience is ſo, '* Fitz. Coro. 44. Keilw. 159. b. 1 Jon. 379. pl. 10. 
8. P. C. 156. a. 1 Keb. 433. pl 3, Trial per Pais, 25, 26. 2 Keb. 212. pl. 49. Crompt. Juſtice, 152. a. 
x Sid. 99, plz. 2. 735. pl. 20. Cro. Cs. 438, 443. 2 Roll. Abr. 625. L. 1. 3. H. P. C. 256. PI Sid. 335, 
J. 20. In Crompt. Juſtice, 150. b. '7is ſaid that the Seſſions for the Peace may award Proceſs for the Trial of an 
ndiftment of Felony, the next Day after it is traverſed. Quere if the Party's being in Guo] make ne Difference? Cro. 
Ca. 340 2 Roll. Abr. 96 pl. 1. I Sid. 335. pl. 20. 4 1 Keb. 433. pl. 3. 1 Sid. 99, pl. 3. 334 pl. 20, 
r Vide ſupra, Sect. 1. State Trials, Vol. 4. fol. 99, 10. © x Sid. 348. pl. 15. 2 Keb. 284. pl. 53. 292, 
pl, 75. 718, pl. 109. 854. pl. 6. And in theſe Books ſuch Error is ſaid nit to be helped by the next Aſſes happening 
to fall on the ſame Day. * Vide ſupra, Ch. 5. Se&.6. 13, * 1Sid. 348. pl.15, 2 Keb. 284 pl. 53. 718. pl. 
169. $54. pl. 6. Cro, C2. 340 Y Vide Ch. 5 Seck. 11. 1 
I es 8. 
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turnabſe at a certain Day" before Jultices of 0yer, &. needs not expreſsly 3% 1 
mention before what Juſtices it ſhall be » D 
intended that it ought to be before t 
Seck. 8. As to the third Point; %. rakenNotice of 
ſeveral: It ſeems agteed, That Where ſeveral PErſons are arraigned upon #»d it fn chere 

b Indi@tment/or © Appeal, and ſeyerally plead nor guilty,, it is Ge, 

in the 4 Election of the Profeeuror, e. eicher to take out © joint Fenires metr me pe, 

9 5 ether plead a Releaſe made at A. it 1 3 4 
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| the Courſe 6 
54 Secs, 10. As to the fourth Point, VIZ, Where Proceſs | may be taken dev in 2 
yithe Defendant in Criminal Caſes by Proviſe. (i. e. with a P Clauſe V. re 


4 4 a ; 1 : 45 Oh OW Venires. 
that if two Writs come to the Sheriff he ſhall execute one of them only.) S. P. C. 155. 
I rake it to be agreed, 4 That it may be fo awarded in any Appeal, whe- 2% 5 
e eee „ = at where 
ther Capital or not Capital, in the ſame Manner as in other Actions, af- 25e are cbree 
ter the Appellant hath made Default in F relation to the very ſame Kind Defenders the 


of Proceſs. And therefore if the Appellant, after Iſſue joined, either ur, chews 
neglects to take out any Venire the fame Term, &c. or takes one out in ove Venire, 
bur doth not get it returned, it ſeems that the Defendant may take one 2 fo — 
out by Proviſo; &c. And in like Manner if the Appellant make the like , F 
Default in ſuing out an Haleas Corpora, or other ſubſequent Procels, the 4 5: the nooks 
Deaf ſue our the like Proceſs by Proviſo. But where the Defen- e 
ant hath ſued out any Proceſs by Proviſo, there are * Authorities that $25 4 ier. 
. | 5 „ 8 5 15 Quare impe- 
dit, 199. 21 H. 6. 22. pl. 46. © Cre the Books abowe-cired. Alſo the ſame is adjudged, 1 Jon, 425. where 
one Appellee was charged with doing the Faft proditorie, the others Felonice. See Fitz. Quare impedit, 199. Viſae, 
II, 14. Keilw. 106. b. f Dy. 120. pl. 10. 131. pl. 72. Cro. Eliz. 541, pl. 4. * 50 E. 3. 1. * 1. Bro. | 
Viſne 27. Vide ir H. 7. 5 pl. 9. Bro. Diſc. de Proceſs, 62, Fitz. Execut. 114. Niſi prius, 5,8. * S. P. C. 155.2, 
H. P. C. 256. 9 Ed. 4. 27. A 40. Moor, 13. pl. 48. Co. Litt. 156. b. Dyer 246 pl. 70. Plowd. Com. | 
100, Bro. Challenge, 84. Paraliel Caſe Co. Litt. 130.b. 4H 4. 4.2. Dyer 246. pl. 70. Jo Ed. 3. 1. 
pl. 1. Fitz. Protection, 2t» 126. 3 H 4. f. pl. 24, Crompt. Juft. 113. b. pi. 1. But this is made a Quære 
Dyer 152. pl. 8. and denied ts the ſame Caſe in Daliſ. 25 pl. 11. But if no Judgment be given that the Juror who 
i challenged by one ſballibe drawn, but only that he ſhall fland aſide for a Time, it is ſaid that he may try thoſe who 
do not actual challenge him, Dyer 120. pl. 8. Contr. Bendloes, 58. pl. gs. * Kely. 7. H. P C. 256. 
Piow, Com. 1d 9 Ed. 4.27. pl. 40. Crompt Juſt. 113. b pl. 2. I Plow. Com. 100. 8 Co. 66. a. 
S. P. C. 155. Lett. A. 27 II 6. 4 pl. 28. Fitz. Proceſs, 94, 8 P. C. 155. Lett. A. Bro. Venire facias 
32. 9 Ed. 4. 27. pl. 40. Fitz. Challenge 56. Vide Fitz. Inqueſt, 59. Executors, 114. ? Supra Ch. 
27. Scct. 96. p II, 6. 6. pl. 14. Fitz. Proceſs, 79. Vide 2 Roll. Ab. 666. B. 1. 2. Raſt. Eat. 625. pl. 7. | 
X H. P. C. 287. S. P. C. OTST Fitz. Procefs 211. 15 H.7.9. pl. 10. Keilw. 176. pl. 10. F See the Books 
ed to che other Parts of this Section. 33 H. 6. 14.4. : Dyer 215 pl. 51, 52. Cro. Ca. 484. Vide, Dyer, 
e pl. 34.319. pl. 13. 2 Roll. Ab.666.B. 1. 2. 2Jon. 38. Keilw. 176. pl. 11. * 8H. 6. 6. pl. 14. 
Ez. Proceſs, 79. Bro. Nifi prius, 13. * 15 H. 7. 9. pl. 10. 14H. 7.7. pl. 16 Fitz. Proceſs, 211- Dyer, 
2. pl. 10. H p. C. 257. Cro. Ca. 484, 2 Rell. Ab. 666. pl. 1,2,3,4; Bro. Octo Tales, 8. S. P. C. 7r. 
Lett. A. 155. Lett. G. Dyer, 284. pl. 34. 193. pl. 28, Cent. Fitz. Proceſs, 66. Dyer 225. pl. it, 
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o ©: 217. Di, 71. 


the 


? 4 "+ Tits. Clauſe of Proviſe. 


 f 2Lev. 105 


14 HH. 7. 7. pl. 16. Finch of Law, 414. 


Jurors. Book II. 


91 &out the pro i ſubſequent! Proceſs aan it in the ſame 
Metbet oi 15 3 wed out the firſt ; and that it is irregular for a De- 
fendant to take ut any ſuch ſubſequent Proceſs till the Plaintiff has made 


«Dyer 215. a 2 Default in Reſpeck of the ſame Rind of Proceſs, except only in ſuch 


e in Actions wherein the E Defendant is an; AQ as well as the Plaintiff, as 
ue % in b Replevin, 'or cErrgy, or 4 Nite impeait againſt the Patron only, or 


e ; © Prohibirion, &c. in which Aang this. eſendanc|,may either take our 
28, Wi ocels by Proviſo, without any* Belaült in the Ankiff, or * may, if he 


EO the Plaintiff, . withou 
Bur it deen Fes : bat neither gon Actions 


pl. 1 wherein the King is ſole 8 Party, not in Þ 


iches is opurable rp the King. 


2 9 4 Proceſs taken out by Proviſo, becauſe! no Laches is 
Bo. Nin Alſo it hath been i queſtioned, whether there can bo. any ſuch Proceſs in 
Ry” ions qui tam, becauſe the King is in ſome Salt a e Rep BP, 
34 3 e e 

2 Sannd.336. * 8 1 
46 Mod. As to the fifth point, viz. In what Caſes, and in at! lat 
Fir Nt 15 „edle. I ſhall obſerye.the following Particu: arg. N 441 1 * 7 

11 „„ LE 8 

prius, 6 * 7 „ 2 
© Par, Cafe, Seck. 11. I. That if a ful Jury appear not in ani peal wherhe 


9 Ne g. of the k Death of ſome of the Perſons teturned, ot ſot any n be I 
Fitz. Niſi ſo many be! challenged and drawn that there do not remain enow to ma 

prius.3. a jury; or if after the Jury is charged, one mn or more of them die, the Ap- 
16H. 7. 14. Pellant ® may pray a Tales, in the ſame Manner as a Plaintiff in other 
pl. 10. Actions. And fo alſo may the Appellee, if che Appellant heglect to pray 


Bro. Nil one the ſame Term, &c. But it ſeems that a Defendant cannot regularly 


prius 4 


21 14. 1 22, Pray it till there has been a Default in the Plaintifls . _ 
Pl. 2. Se#. 12. 2. That in Capital Caſes, a Tales may be granted for 2 


Bp larger Number than the firſt Proceſs, as for P lixty, or forty, or any 


2 S2und. 336. other even 4 Number that the Court thinks proper, in order to prevent 
, 17 3 the Delay, which may be occaſioned by the Defendant's peremptory 
246, 247. Challenges. And in this Reſpect the Law in Reſpect of a Tales in Ca- 

1 Keb. 195. pital Caſes is different from a e. it is in any other Caſe; it being an al- 


© e sid. lowed Rule, that in all T other Caſes the Tales muſt be for a leſs Numbe 
316. than the firſt Proceſs. 9 
2 Leon. 1255 13. 3. That every ſubſequent Tales, i in Capital as well as in 


18 0 35. all ſ other Cales, muſt be for a * leſs Number than the former, except 
Lere.F. the former were quaſhed, in which u Caſe the next may be for-the lapis 
EP Cohn: Number. e 5 5 


U 


20 Ed. 3. 11. 


PState Trials oY 6 1 
Vol. 1. f 502. and the Books next above cited. m 8. P. C. 155. Lett. F. * 4 10. 2. S. 19 5 0. 104. b. 


| Quere 2 Rol. Abr. 671. pl. 2. 2 H. P. C. 257. S. P. C. 155. Lett. C. 14H. 7. 7. pl. 16: 9 Cro. Ca. 
484. 14H. 7 7. pl, 16. 10 Co. 104. b. See the Buoks cited to the precedent Section, under the Litter ſ. Tet "ris 
ſaid in Dyer 359. pl. 2. That if a full Jury do not appear, and the Plaintiff pray a Diſtringas without praying any 
Tales, the Court. ought to grant it at the Prayer of the Defendant. Vide 2 Roll. Abr. 671. N. p 14 H 7,7: 
pl. 16. I P. C. 257. S. P. C. 155. Lett. C. Finch 415. Bro. octo Tales, 6, 8, 19. Keilw. 176. pl. 10. 
Dyer 213. pl. 43- 1 Bulſt. 121. 15 Ed. 4. 33. pl. 19. 16 Ed. 4 5. pl. 3. 10 Co. 104% 5. 105. a. 4 10 Co. 
105. a. Finch of Law, 464 But s Tales de circumſtantibus may be of any uncertain Number, 10 Co. 105. 3. 
10 Co. 104, b. 105. a+» 2 Roll. Abr. 672. Lett. Q. 37 H. 6. 12. 
| 18 Ed. 4.6 pl. 31. Finch of Law, 414. 
2 Roll. Abr. 672. Letters QOS. Bro. octo Tales, 15, 16. Bro. attaint, 7. 10 Co. 108. 47 Aff pl. 10. 
14 H. 7. 2. pl. 6. 8. P. C. 155. Lett. G H. P. C. 257. Keilw. 176. pl. 10, 10 Co. 105. a Fitz. 
Inqueſt, 40. it is ſaid, That there may be 12 Tales, but this is contrary to all the other Books. «S, P. C. 155: 
Lett. C. H. P. C. 257. Fitz. Challenge, 36. 20 H. 6. 38 5 3. | 


+. 


1 | | Sed; 


pl. 1. Bro. oQo Tales, 11. 16. Fitz. Inqueſt, 20, 49. 


\ 


Chap. 42. Of | Proceſs againſt Furors. EP 


Seck. 14. 4. That the quaſhing the Array of the principal Panel doth 
2 not qyaſh that of the Tales, but the Inqueſt ſhall be taken of thoſe returned 


on the Tales if there be enow, and if not, others ſhall be added to them by * 


queſt, 30. 


a new Tales. Vet it ſeems Þ agreed, That if all the Perſons returned on a 5. P. C. 155. 


Habeas Corpora, be challenged and drawn, there ſhall not be a Tales award- Do 5 pl. 
ed, but a new Venire facias; for the Word Tales plainly refers to ſome 64. 5 : 
others, to whom the Perſons returned are to be like. Alſo it ſeems a- 3 850 
greed, © Thar if the firſt Habeas Corpora be quaſhed, the Habeas Corpora » A 7-3 
with a Tales cannot but be quaſhed with it, and the Party muſt go on 155. Leet. E. 
in the ſame Manner, as if the Venire had been only returned, and nothing 725 45 
done upon it; for where a Proceſs is quaſhed, all that follows it and pi 39. 
depends upon it, ſeems of Courſe to fall with it. „ Fitz. Inqueſt, 
Seck. 15. 5. That it ſeems the ſtronger Opinion, That a Tales is 4 Gro. Eliz. 
not grantable upon the Return of a Venire, but only 4 upon the Return 502, 503: 


*of a Habeas Corpora or Diſtringas, becauſe it appears not before ſuch Re- ?] . 


a pi. 4 
turn, but that a full Jury may appear. — "Bro Ni pb 
Sect. 16. 6. That the © Diſtringas, or f Habeas Corpora, with a Com- us, 1. 4 
3 | | „ | . Octo Tales 1. 
mand to add ſo many more to thoſe ſummoned on the Yerire, is the firſt 


EE 4: } Ws 8 | ; 34 H. 6.21. 
Proceſs againſt the Zales ; but it is 8 ſaid not to be grantable with a N.. pl. 39. 


prius, without having been firſt returned into the Court. 3 3 
Heck. 17. 7. That h if a Juror be with - drawn after a Trial is com- Cont. = 
menced whereon a Tales de Circumſtantibus was awarded, and afterwards odo Tales, 
a new Habeas Corpora be taken out with a Tales, it ſhall appoint , H. 7 9. 
ſuch Tales to be added to the Jurors returned on the firſt Venire, and pl. 1o. 


alſo to thoſe returned on the Tales de circumſtantibus; becauſe the Court © 1 Roll. Ab. 


above will take judicial Notice of what is done at Nijft prius being entred 728.8. 


| 7 H. 6.10. 
on Record. pl. 4. 


Seck. 18. 8. That the i Statutes which authoriſe Juſtices of Ni prius * 1 
to award a Tales de circumſtantibus, extend k as well to all Capital Caſes, 5 


* 


whether of Treaſon or Felony, as to others. But it ſeems that ſuch a : | 

| 1 s | - 32 8 6 27 H. 6. 10. 
Tales cannot be prayed for the King upon an Indictment, or Criminal In. pl. 4. 
formation, without a | Warrant from the Attorney General, or an expreſs Bro. Niſi 


m Aſſignment from the Court before which the Inqueſt is taken. But Privs, 7 a 


for the fuller Underſtanding of theſe Matters, not being ſo proper for 1 


1H. 5. II. 


this Treatiſe, I ſhall refer to the Statutes in the Margin. pf 22. 


Seck. 19. 9. That it hath been n queſtioned whether any Tales be, F. C. 157. 
grantable by Juſtices of Oyer and Terminer; and it hath been © holden, » Cro. Ja. 
That it is not grantable by Juſtices of Gaol-Delivery : And therefore 077: | f. 6. 
if a Trial before ſuch Juſtices be put off for Want of a ſufficient Num- pas. 6, 7, 8 


ar. 6 1 8. 
ber of Jurors, it feems the uſual Practiſe for rhe Court not to order a nde perbe, 


Tales, but a? larger Panel, whereon the former Jurors ſhall be returned %, 


in the ſame Order as before, and called to be ſworn as they ſtand, * Ph. G 


without any more Regard to thoſe who were ſworn before than to the * 
others. Which is the Method likewiſe to be obſerved in the like Caſe, . 367. 
as to the {wearing of a Jury returned with a Tales. E. 
| 155 ' ” 1 Keb. 490. 
3 i — e TIT pl. 30. | 
11 Lev. 223. 


® See the Stature of 14 Eliz, 9. u State Trials, Vol. 4. fol. 179 to 182. State Trials, Vol. 4. fol 179 #0 


182. Tet there is an Inflance in Keilw, 176. pl. 10. of the Tales awarded in an Appeal before ſuch Juſtices. And 


the like was done Plow. Com. 10 


o. upon an Indiffment of Murder, Y State Trials, Vol. 4. fol. 179 #0 182. 
1 Yelv. 23. 1 e | 


| . Mm m mm 3 


ndocto Tales 


2 85 Fr I., ; ſball paſs in the Inqueſt, be returned in the Court. 


_—_ . 7 0 - 
\ 
: x 


CH 


Seck. 405 As to ths bath kan, vis. Where i it is b to return „ 
Wy 1 Panel into Court, before an Inqueſt can be raken upon it, and*where 10 
tie Priſoner may demand a Copy of it. It is recited by 42 Ed. 3 11. 
| That divers Miſchiefs had happened, becauſe that the Panels LA Inqueſts hich 
hall been taken before Fuſtices by Writ of Scire facias, other Writs, had © 
not been _retigrned before the Seſſions of the Fuſtices at the Ka prius, and other- . 
wiſe, ſo that the Parties could not have . of the Names of ile Per. 
ſons which ſhould paſs in the Inqueſt, whereby divers of the People had been 
diſberited = oppreſſed, and thereupon it is ordained that no Inqueſt © but 4 if es 


„ Deliverances of Gaols, be taken 7 Writ of Niſi prius, nor in any other 
6 H. 6. chr. Mauner, at the Suit of the Great or Small, before the Names of all them that 5 


r E Sec. 21. It ſeems f agreed, That this Statute extends as well t 
15% Writs of Nif prius in Criminal Caſes as in Civil, and to © Joey's. 
H.P.C. 2:8. returned upon a Tales as well as to thole returned upon a Principsd 


Qua re, / the Panel. 


aun 1 5. Secf. 22. But it ſcems h that in Trials before Juſtices of Gaol-. 


+ ces of Oyer "Delivery the Priſoner has no Right to a Copy of the Panel before 
e . the Time of his Trial, except only in Caſes within the Purview of 
ſaid to be the 7 & 8 W. 3. 3. which enacts, That every Perſon indicked and tried for 


Proflice fr Fligh Tres ſon, or Miſpriſion thereof (except it be for counterfeiting the Coin, wan. 3h 


—_ W ſhall have a Copy of the Panel of the Furors, who are to try him, @ returned 


fo n by the Sheriff and delivered unto him two 6. of at leaft before be ſhall be 
enirt n f r / 4 A. 


by Hives Seck. 23. It hath been i adj judged to be ſufficient within the Intent of. 


n this Act to deliver to a Priſoner a Copy of a Panel array d by the Sheriff 
a 

4. fol. 102. before it is returned into Court, if the very ſame Panel be afterwards 
Stare Tri: returned. 1 e 1 
als, Vol. 2o | / 18 | ol 5 . 15 8 ; b 7 

tol 70% Val $9 5 „„ Oy Mg 

3. fol. 4. 856, 867. Vol. 4. fol.6, © State Trials, Vol. 4. fol, 101 to 104. | 
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returned. 

Seck. 1. A Nb now I am to conſider before what Court the Proceſs 
II againſt Jurors in Criminal Caſes is returnable: As to which — 
there can be no Doubt but that by the Common Law it is returnable | Jide «laſt. 

only into the Court wherein the Proſecution was depending. 

Srect. 2, But the Statute of b Weſtm. 2. Ch. 30. having ordained that 2 Inſt. 427, 

all Pleas in either Bench, which require only an eaſy Examination, ſhall Cs, 8 4 

be determined in the Country before the Juſtices of Aſſiſe, by Vertue of _ 2255 
the Writ preſcribed by that Statute, commonly called the Writ of Ni Ke" * 


prius, it ſeems to have been univerſally agreed, © That an iſſue joined in 5 the Books 
the King's Bench upon an d Indictment or © Appeal, whether for Treaſon 2 ns _ 7 
or f Felony, or a Crime of an inferior 8 Nature, committed in a different 357 Sci. 


County from that wherein the Court fits, may be tried in the proper 3 BCO. Coro 


County by Writ of M. prius by Vertue of the ſaid Stature. 23. 
Sed, 3. Let inaſmuch as the King is not expreſsly named in this Sta- 4 Co. 4 
| tute, .and it is a general Rule, That he ſhall not be bound by a Statute f int Ws 
Which doth not exprefsly name him; it ſeems to have been generally Dy: 46. pl . 
holden, That where-ever.the King is a Party it is irregular to grant a 21 k. 100 
Trial by Niff prius without his h ſpecial Warrant, or the i Aſſent of his pi 35. * 
Attorney. But I do not find it denied, * but that regularly the Court may Ref Ent. 47. 
grant it in an ! Appeal in the ſame Manner as in any other Action. Vide pra, 
Se. 4. Having ſhewn already, Ch. 7. Sed. 17, 18. and Ch. 23. Se, Ch. 7. Sec. 
141, the 2d. that Juſtices of M. prius have Power by 14 H. 6. 1. to give 3% Ch. 23. 
Judgment in Felony and Treaſon, and how far they have Power to give 20. 
Damages in an Appeal, and having alſo ſhewn Ch. 25. from Sect. 7 to 14. Bro. Coro. 
in what Caſes they may arraign an Appellee at the Suit of the King, 4 lat. 1 
after a Nonſuit of the Party, I ſhall refer to what is there ſaid con- Raym. 367. 
cerning theſe Matters. e VVV 1 - 
1 5 - | | $9, 349. 
Pod. 24, 


| | #7 , | „5 152 „ ro 247. 

b Fitz. Niſi prius, 16. 2 Leon. 110, 2 Inſt. 424 F. N. B. 24 i. Lett. A. Bro. Nliprius 16. 
1 2 Inſt, 424. F. N. B. 241. Lett. A. Crompt. Juriſ. 211. b. 6 Mod. 246, 247. S. P. C. 156. Letter A. 
H. P. C. 258. Is Cro. Ca. 348, 349. In an Indiffment of Barretry, which ſeemed to require great Examination, 
the Court refuſed to grant 8 Trial by Niſi prius at the Motion of the Attorney General, till the King by his Letters; 
had ſignified his Pleaſure that it ſhould be ſo tried. Vide 6 Mod. 123. k But not where the Jury is to by from two 
Connties, Dy. 46. pl. 6. ' See the Books cited to the precedent Sectien under Letter, e. V 
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 " A ND now I am to ſhew in what Manner the Tos returned for | 
5 LA the Trial of a Criminal may be challenged, wich I ſhall con- 
„ dd d 


* - k * 
2 \ 


Ku 


x. So far as it relates to all Perſons in general. 


| Co. ; 56: 158. either to the Array or to the Polls, till a full Jury have appeared; and 5 
x 


95 22 Ed. 3.8. out © Conſent, after he hath been ſworn, whether on the ſame Day, or 
| 20. 


Lett. G. 22 ad Eon 
e Te How Jurors may be challenged on the Part of the King. 


5 14 H. 7. 1 * 18 £ arty, homſoever it be: It is agreed and ordained by the King 5 Tl is 
pf s, Counſel, that from henceforth, notwithſtanding it be alledged by them that ſue for 


— 


Challenge be of according to the Cuſtom of the Court. 
Taken tothe | or a Wu - ; 
Array after 1 | 
ors are ſworn, Hob. 235. © Cro, Ca. 291; State Trials, Vol. 3. fol. 379. 4 22 Ed. 3. 8. pl. 20. 2 Roll. Ab. 
658. pl. $, 6,7, 8. 659. pl. 4, 5. (661. Lett. Q. 12 H. 4. 10. a, 14 H. 7.6. pl. 14. Bro. Challenge 50, 73. 
130. Fitz. Challenge, 143. 28 Aſſ pl. 44. Yelv. 23. Yes adjudged, That a Juror after he is ſworn ma 
be peremptorily challenged another Day, tho not on the ſame wherein be is ſworn, 32 H. 6. 26. pl. 14+ Abridged Bro. 
Challenge, 193. 14 H. 7. 19. pl. 83. Alridged Bro. Challenge, 75. S. P. C. 158. 2 Rich 3. 19. pl. 34. 
Abridged Bro, Challenge, 194, © 22 Ed. 3.8.pl.20. Yelv. 23. 2 Roll. Abr. 658. pl. 5, 6, 7, 8, 9. Bro. Chal- 
lenge, 130. 28 Af. pl. 44. Co. Litt. 158. a. 14 H. 7.6. pl. 14. Bro. Challenge 50,73, 75. Fitz. Chal» | 
lenge, 64, 72, 143+ 2 Co. Litt. 156. b. H. P. C. 259. S. F. C. 162. Lett. A. 2 Roll. Ab, 645. X. pl. 2, 3. 
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eck. 3. * Hans to bs b ele u at 010 Day, This this Status Wor 5 „ 


1 general, extends as well to all. criminal as civil Cane BR 
5 The 2995 challenge a Juror before, the Panel is EGO is 1 17. Take 2 5 
needs not thew any Cauſe of his Challeng a KY 56 
thro”, and it appeg that there will Wor be a 
fo challenged." . ind i 
3 e C 
the Defendant ſhall. To firſt to * Le Fo 
2 the King need to 1 5 5 I. IF . ite) ge, ee, 
Seck. s to the ſecond Point, wiz. | How. N wy be chal · ge 
enged on the part of the Priſqner: Having pcmiſed that a d Peer can 2 1 
rake no Challenge td any. of hisPeers 


5 5 nd that Wen 2 are tried on 7 
a joint 8 Venire, a Juror challenged and drawn 50 e, cannot 7 Mar, Nee 
4 "AER, as to all, 1 ſhall farther end ? jour, ro ſhew „ ty 
05 D cole How, a urors-may be challenged — ill 1 . 
e How * ey may be N for AL „„ 25 wo Bens . 
12 | i „ 3 Trials, 


4 
5s of "#474 
ua + 


An N Vol. 2. 


'As to AV fig ft, . wis. ow F may be d allen ada cereimp- vol z. * 


col \. having, premiſed cha the Priſoner muſt take all ſuch Challenges 8. 
_ himſelf, f 18. 134 ch 2 {es Md can AL he 922 cath Counlel, 1 25 cy © Stare; mY 
Are qi ſhew, +,» „„ ' Vol. 3.fol.52. 
* * e Chas | ben Gale is allo A be. 45 „ = Ti- 
** o] many Urors ma nods ot | , als, Vol. * 

1 * 8 er 177, 57. : 

Sek. 5. As ro he belt Particular, 1 why, it uf be ind! That a pe- Kobe. 
remprory. Challenge was allot able by the Common Law, in all capital . 


Caſes both upon Indictments and h Appeals, and alſo in i Miſpriſion of Moor 621, 
_ High Treaſon; but it was enacted by 33 H. 8.62 3. Par. z. Tha i [band 622. 
not be allowed in any Caſes of High Treaſon, nor en of of High Treaſos. © Co. Lis rg. 
Nor do I know that any Statute, hath fevived it as to the lattet of theſe; Fae Trials, * 

for it is ſaid that the Statute of 1 Pb. & M. 10: Which by reſtoring the old Tos 4 fol. 
Courſe” of the Common Law's "x LSU 


to Trials of Treaſon; has eis * ſuch Trial per pais 
Challenge as to Treaſon, doth not! extend to Miſpriſion of High Treaſon. C 8 9. 
Se. 6. it hath been anciently n adjudged, and is holden both J. Ch. 
5 Van und “ Coke, That a Man ſhall have the ſame pe- eee Th, | 
le 30 en an ue joined u ; collateral Matter alledged in als We. 
mOQuth wry for a val rime, as he may on the general 5 Nor. Vs. 
| is holden by |? Hale, aud i is ſaid to have deen 62715 
q adjudged in t of Okey and Barkſteags , 1755 b. . 
Seek. 7 As ro the ſecond Particular, vis. How many. Jorars may be Moor 12, pl. 
challenged peremptorily : It ſeems to have bcen the ſettled t Rule of the 45 


XY 


les 2 he e ce 


Common Law, where. ever ſuch Challenge was allowed, to ſuffer the gy > Moor, Tod | 
i 8 Z pl.21, 


a Fitz Challenge 72. pro an 50. | 14 H 7.7, 55 71 Bro, Challeoge, 4% Wy 211. 
H. 7. 2 pl. 5. laſf. 27. But in no other Caſe that is not Capital. State Tiſels, Vol. 2. fol, 2 * zloſt. 
qe S. P. C. 157 * B 158. 1 And. 107, 108. Co. Lirc, 156, b. State Trials, Vol. 3. fol. 764 Ce, 5 
Bus * Þ ade & Quere Savil, 57. ! Supra, Ch. 25. Sect. 145. Ter 3 Iaſt. 22. a, if i ſaid that for Miſprifion 
Treaſon one may wm * ori challenge 35. ® Fiz, Challenge, 153, 165. *$.Þ. C. 163 Lett. A. Tet the ſame 
Point is made c Quære, S. P. C. 158. o Co. Litt. 157. b. f HPC. 2599 41 Lev. 61. But the at her Baoks . 
which report the. fame Caſe take mo Notice of this Point, 1 Sid. 72 Kely-13. x Co, Lire. 156. d. e 5 
114. pl. 4. 9 H. 5. 7. pl. 21. 14 H. 7. 7. pl. 16. Bro. Challenge, 70, 74, 757217. 19 Ed. 4. 33. b. 3 H. 
7. 2, pl. 5. Abridged Bro. Challenge 211. 17 Aſſ. pl. 6. 17 Ed. 3. 23. pl. 8. 4bridged Bro. Challenge 
los. 1 per pais, Chg. S. P. C. 157, b. 158. See the Books cited, Cb. 30. Sed 2+ LH Se 14 
ſays That it waz dub. ful at Cub Law how many might be challenged. | 
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Co. Lite. © nor have Judgment of Death, not of pain fort c dure, bur ſhall only be 


* Ff. GC. 26. Cauſe muſt ſhew it preſently, and ſhall not have Time till the Panel is 
Lett. A. / peruſed, as the King ſhall where he takes a Challenge, as hath been more 
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1 g . Criminal challenge mote than that Number, * it ſeems the more pre. 
een 21 & +4 . ; ; 
*.. * © vailing Opinion chat | 


+ Se. 8. It is ena 
5 * F . . ” 9 9 5 J 


e admitted to any peremptoty 

5 s We | „ 

ben e, 87 ſeems b agreed, That 1 &. 2 Fh. & Hu. Ae 
H. P. C. 260, the Common Law as to Trials of Freaſon, has revived the old Ch 


Ch. 25. Se&. who challenges more than twenty upon an Arraignment of Felony, ſince 
434,46, the above · mentioned Statute of 22 H. 8. ſhall 4 neither forfejt his Goods, 


156. b. oyer- ruled as to his Challenges ſo far as they exceed twenty, and put 
a upon his Trial. But this ſeems to have been doubted *þy Sir Matthew 
30. Se. 19. © Hale, and the contrary, is holden by f Crompton, and ſeems more agree- 
Staund-Prer. able to the moſt natural ConſtruQion of 22 H. 8. which ſeeins ta have in- 
741. P. C. tended no Alteration as to the Nature or Effect of peremprory Challenges, 
260. but only as to their Number: To which may be added, That nothing is 
Juſt 173 pl. g. more Common than for 8 ſubſequent Statutes which take ſrom Felons the 
« Supra, Ch. the Benefit of the Clergy, h expreſsly to exclude thoſe who challenge 
33. Seck. 32, more than twenty, which would be needleſs if their Challenge were only 
4 4 69, to be over · ruled, and did not ſubje them to Judgment of i Death, % 
Oe. Se-eecf. 10. As to the ſecond Particular, viz. How Jurors may be chal- 
2 1 gd. lenged for Cauſe, having premiſed that it is a * general Rule, That 
3. here: ever I the King 1s a Party, as he is in every ® Indictment, and in 


222 6. F . . 
17 ch. 37, a. ſome Sort alſo in n Appeals of Felony, he Who takes a Challenge for 


gn 33: fully ſhewn, Sec. 3. and having alſo farther premiſed that after a Priſo- 
Co. Lice, ner hath. challenged a Juror for Cauſe, and his Cauſe. hath been difallow- 


4 Co. Litt. 


lienge 128. 


215. 8. ed, or found againſt him, he may * challenge the ſa 
cz. Cn: before he is P ſworn, TThall endeaybur to new, 


Stare Trials, 

Vol.3.f. 235. 
S. P. C. 161. 

Letter C. 

2 Roll. Abr. 

659. pl. 6, 7, 8. 

38 Aſſ. pl. aa. 


1 


Honour or Inſufficiency. 


1 Sid. 244. And firſt as to the Challenge of a*Juror for his 


% 


Cont. 19 Aſſ. ency ; having premiſed that it is agreed to be a 


p). 6. . 

Abridged Bro. | 
Challenge, endeavour to ſhew, 

107. e 2 | 

1 Except in In- 

queſts, Fitz. 


Challenge , 105, 17. 2 Roll. Abr. 659. pl. 9. 66 N. 2. "That Cauſe maſt be ſhewn preſently o Indif- - 
ments, Co, Litt. 158. 2. 1 Sid. 244 1 Hl. 5. pl. 1. Abridged Fitz. Challenge, 70. 
This is left a Quare S. P. C. 162. Lett. D. 


37 H. 6. 8. pl. 17, 4briaged Fitz. Challenge, 48. Bro. Challenge, 86. Cont. 10 H. 4, 9. 
Theloal B. 1. ch. 6. Sec. 14. 


ſhewn preſently in Appeals, Co. Litt. 158. a. 
Challenge, 180. P Vide ſupra, Se&. 1. 4 Co. Litt. 156. b. 


1. What ſhall be a good Challenge of a J uror, 


2. What in Reſpect of his Unindifferen p. 
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Hogour or Inſuffici-' 
| a good Chal 
Kind that a Juror is an 4 Alien, * Minor, or © Villain, I ſhall more fully 


lenge of this 


NES. 


2 That Cauſe muſt be. 
© Co. Litt 158; 2. 
7. Abridged Fitz. 


14 H. 4.19. g 


pl. 23. Bro. Challenge, 48. Fitz. Challenge, 91. 2 Roll. Abr. 656. pl. 2. Calvin's Caſe, 18.b. Co. Lit. 
157. b. 172. h. Litt. SeQ. 259. * 2 Roll. Abr. 657. pl. 1. Co. Litt. 156. b. 9 Ed. 4.16. pl. 16. 26 Aſſ. pl. 28. 


F. Challenge 135. 
bridged Bro, Challenge, 220. and a Ruere by the Reperter and Brook. 
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Bro. Challenge, 64, 118. But the tonzrary is helden in the Dar. B00. of to H. 7. 20. & 
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3. Whedon, 
in toy Caſe good Ca ork A 
0 the” IN . "Ip Feng we 4 4891 2 4 "Mm 


WY 11. Asto 2 d partic 
Cauſe of Challen ge, it is agreed, That if a Peer be returned on a Jury Þ pl 18. 
idibring a Writ * Privilege, he ſhall be diſcharged. Alſo it ſeems to 3. Rs 
hve —— b d holden, That even without ſuch” a'Wrir he may either chal- 20g. Mae 


lenge himſelf, or be challenged by the Party? Queer,” 5 Dy, 314. pl. 


Sect. 12. As to the ſecond Particular, vis; Where the Want of Free- ?; 1. 6. 4, 1 


8 & admitted by hs pl. 8. 


od Cauſe of Challenge: Ir ſeems to 


hold is 2 ge 
Statute of 21 E. 1. de hi qui ponendi lam in A i 

giſter, That at the Common Law there was ng '© en that Jurors F. N. B 2 
ſhou'd have any Freehold as to Inqueſts before Juſtices in Eye, or in Ci- F. 165. 
ties or Burghs, as hath been more fully#ſhewn, 'Ohap. 25. Sek. 20, Allo 7 1 * 
it ſeems 4 agreed, That the Common Law doth pot requite that a Fits, Chal- 
Juror: ſhould in an wy N. 0 have a Freehold of a 5 05 n Value; and lenge, 119. 


Arn 2 Roll. Abr. 
e206. or f 5 5. or even a 8.5 


| Penny, is ill, a tent Qualification * 4 bar bir 50 
Juror in ſuch Caſes ot within Wader 


n Which require a Freellold 2 . 
of a greater Value. Alfo it hach been 1 ic, That the Common Law Bk: er le. ge. 
did not require that a Juror mould 


ld in any Caſe have any Freehold. But ja Litt 157. 
this is not only contrary to what eig implied by all the Authorities a. 9 Co. | 
| bove/ cited, which in ſaying that the C on L aw did not require 4 Ay 15 24. 

Freehold of any certain Value, plainly- ſeem to poſe that it requited e pl. 1 * 

ſome Freehold, but hath been alſo contradicha d by many expreſs i Autho- 8 af 75 ap 
rities 3 agreeably to which it ſeems to be x fertled* at this Day, That the Bro. Chal _ 
Want of Frechold is a good Challeng e of a juror in all Caſes not other- Fusbof las 
wile provided for by i Statute, . conſequently in a Trial for High 5 oe 


Treaſon in London as well as in An ö County. . 6 Co. 53. as 


Seck! 13. But it ſeems agreed, > fs where-ever the Letter of the Com . 

mon or Statute Law require that a Juror ſhould have a Freehold, tlie 1707 153. 
Meaning is fully ſatisfied, by his having the m Uſe of a Freehold; and - 193 Rog 

that it is not material whether he have it in his own or his n Wife's Right, 48 f, 486. 

or whether it be o Abſolute or upon Condition, or an Eſtate of Inheri- 1 Vear. g 
e's own or another's- Life, ſo that it be in x1 


rance, or only ? for Term of gn 
the ſame 4 County, wherein the Suit is brought, and e continue i Kev. 46. 


in the Fares; r till the Time when be is fi 0 „ . 4 1 ve 1 
FO og n 
See the Citations ts 9 af Letrs ie Lich Se: 761 and 2 Rol. Abr 641, 648.) 210 H. 6. 7. pl. 2 * 


Alriaged Fitz. Challenge, 29. Bro. Challenge, 189. 19 H. 6, 9. pl. 21. bridged itz. Challenge, 32. 
Bro. Challenge, 60. 2 Ul. 7, 13. pl. 17. Bro. Challenge, 152. 10H. 6. 18. pl. 59. Bro. Challenge, 192. 
3 H.4,4-pl.14. 4bridged Fitz. Chalierge, 78. Bro. Chall. 32. 8 Keilw. 46. pl. 2. b 28 Aſſ. pl. 15. Abridged Bro. 
Challenge, 106. 10 H. 7. 13.pl. 7. State Trials, Val. 3. f. 13 5 % 140. Vide 16 H. 7. 14. pl. 10. 7 H. 6. 
44- pl. 23. Alriaged Fitz. Challenge, 24. Bro. Challenge, 57+ It ſeems ita be holden that by. Common Law it is 
2 Challenge only ro the Favour. Ciro. Eliz. 413. pl. 4. - Trial per pais, ch. 9. 3 H. 4. 4. ph 14. AbriagedFitz. 
Challenge, 78. Challenge, 32. 4H. 4 1. pl. 2, Vide Keilw. 54. pl. 14. Co. Litt 156.b. 157.8. 
2 Roll. Abr. 647. pl. 7 7 10. 7 H. 4. 1. pl. 4 Abriaged Bro. Challenge 34. Fitz. Challenge, 58. 21 H. 7. 29. 
pl. 16. Abridged 1 Challenge. 90. 10 II. 7, 11. pl. 30. It ſeems taken for granted that Iſſues in all Caſes are 
70 be returned wpon Juroos, by which it ſtems to be implied that they ought to have Land, & c. * State Trials, Vol. 3. 
12 Vol. 4. fol. 8 T4: | Vide infra, Se. 19, C. n Keilw. 46, pl. 2:92-pl.5. Dyer 9. pl.26. Fitz. Chal- 
lenge 27, 13 H. 3, 7. b. 5 Ed. 4, 7. pl. 15. Bre. Challenge, 165. Co. Litt. 292. Plow. Com. 58. a. 
15 H. 7. 13. b. S. » C. 160. Lett. b. Bro. Jurors, 14. . Fitz. Challenge 27. 9 H. 7. 1. pl.. Bro. Chal- 
lenge, 157. 12 H. 7.4 pl. 2. Bro Challenge 160. Co. Litt. 156. b. 9 Co. Litt. 156. b. Keilw. 167, 
+168. . 2 Roll. Abr. 648. pl. 20. Cont. 7 1 4. 1. pl. 4. ha Challenge, 158. Bur Bro. in abridging this 
Cong in Title Challenge, 34. [3s quod mirum. 9 H. 7. 1. pl.2. 12 H. 7.4 pl. 2. Bro. Challenge, 160. Co. 
Litt. 156. b. Bro. Challenge, 157. See F. N. B. 14. Lett. e. 166. Lett. f. 19H. 7. 1. pl. 2. Bro. Chal- 
lenge, 157. Co. Litt. 157. a» Raſt. Ent. 118. b. 19 H. 6. 9. pl, 21. * 12 H. 7. 4. pl. 2. Bro. Challenge, 
160. Co; ana 157.49. 7 H. 4 1. pl. 4. Ae, Fitz. Challenge, 198, f 8 $124 
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416 l. Challenger. 1 
vide ſupra, 1 14 it is eng 00 by the „ Statutes of. nn en 2. 38. = 
nn 21 Ed. I. de his qui Pontndl ſunt in Aſhes, that none Hell be pur in Alles ö 


1 1. 
* 2 or Juries, except in Cities, Burghs, or trading . Towng,s :Whb! have not 


part  Tey s 40. the yearly * alus 40%, He. 1450 it ſeems to have been 
2100, 448; generally agreed that a Juror can nicithe 8 4 h ied: by: he: Parties 
ATR for being returned contrary to theſe Acts, nor 1 e ſuch Matter 2 
Change „ ſelf lor his Diſcharge, but muſt take His Remy. 6 ee againſt the 4 
Sheriff, or n of Prividege or his AGES. Wag ledO3) lo aug 3 
e e 2 g c gerne ne f 3 31 ha wy le, hub Made 
Abridged Brv. minted 10, paſs in am Inqueſt 9a Fa of he Peath if a Mun, chor in 2 5 
Fer Cs queſt bet wixt Party or Part in Fle "wt | in 129 "Whiereaf it be Dell 
len 6? LY or the Damage declared $I [7 7927 Marks, if. the ſame 7 9 un 
4 NE or Tenimenti 4 the rel, Valar of forty Shillings, about all. Chase s of 
Vol: 2. fol. Jew; J eds bs, lg by 8 7 the 
744 the 42 4 


But 38 Af 
pl. 19. is con- 8 


trary. 
: c Keilw. 95. 3 
PI. 5. | 
1 7.14. "ah 
: Ro Abe. | 2 erlangh RE, 18 | 


647, 6 10 1 
d Cro. lize | 


942 that any fuch.P 


2 Ye the Con Value of 


. 
3 + 1 65 i + 4” 


571 | bf nes + Þ 
ute einde ab well to 
era ot FO Yan Tage or In- 
phal, | 2 55 Word: Is are, Ion Tria - me 


agreed, That a Ce gue aſe of, any US 
413. pl. 4. t of the year Vale of 40. is a good Juror 1 
. m. 485, ad hays F Holden, hat the Law is the ſame as to 
© Vice ſuprs, 2 * wy "fuch Land) in Truſt for- another, or. a 3 Remainder 
T Kane 9. Man of a State of Frechold expedtanc pn a Leaſe for Vears. Bot this 
1 wer! f 35 vom, oy b. be N able, becauſe he: N 8 * png cy 2 
Challenge, Juror ave Lan the year J Value ot 405. S a arges 
3 in plainly ſeems tO intend that” 0 ou ght to have Lands of the clear „ I F 
| 3» Aeg. come whereof at the Time he can Fe; ſo much. Bus a Man. cans! 
ment of the not expend any Thing © is Ae to "ys = x 


2ut of Lands: whereof! 


br of another, or wherein he has Oni a dry Remainder. 


pl. 1. 3u: 74 Seit, 18. It bath. beeen i adjudged, That this NR repedledas 
wot frd this to Treaſons by i * & 2 Pb. & Aa. 10. Which enadts Tale all Trials for 
no Birkin Treaſon ſhall be according to the Common Law. _ 
8 Keilw. 168. Seck. 19. It is recited by 23 H. 8. 13. That Trials; in Marders. a 1 
3 bk 0 Kad. lonies in Gies, Boroughs, and Towns corporate within this Realm having A 
g2.a,  thority to proceed in the Deliverance, of ſuch 2 ſenders, bad been oftentimes ds 
18 Ed. 4, 13. ford and delayed, by Reaſon of Challenge o -f#cb-O lers, for lack of Sufich'7 
295 Fi. 6. 9, ene) of Freehold, to the great Hindterte of ; uſtice. And thereupon it is em 
pl. 21. * acted, That every Perſon and Perfons "Bin g the Ki ing's natural 'Subje born, 
; 1231 C wi which either. by the Name of a Citizen, or of a Freeman, or any other Name 4 
36 1 65 23 doth enjoy and uſe the Liberties and Privileges of any City, Borough or Town core 
pl. 16, _ -porate where he dye lletih or maketh-his Abode, being worth in movable Goods and. 1 


Page! 20 Subſtance to the clear V alne of forty Pai. be admitted in Trial if 411 i 


648, pl. 28, and Felonies in every Seſſions and Gadl-Delivery, to be kept and holden. in and fore 1 


229. BY: IN the Liberty of ſ#cb Cities, Borou bs, ang . Towns Corporate, albeit th 5 have' 10 7 
als, Vol. 3. f. Frechold ; any Act, Statute, of, Cuſtom or Ordinance id the he Wee 241 q 


135 to 140, witſtanding. e 
850.130 * Seck. 20. P revided that this Ad 10 may extend. © any Ki g : 2 + 
$44. 145,146: quire, ali. e, or nes fo in. or to wel Jn oe &c. a 1 9 H 
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Sec 21. Alſo ſpecial Proviſion is made by 11 
3. for Jucors in London in real and perſonal Actions above the: Value of 
| forty Marks, for which I ſhall refer to the Statutes at Large, , | 
Sec. 22. lt is enacted by 4 That all 7 


1 
„ 


5 Will &. M., 2.4. That. all Jurors 


SGaol- Delivery, or General Quarter. Seſſtons of the Peace in any County of this. 


Rents, in Fee-fimple, Fee-tail, or for the Life of themſelves, or ſome other 
Perſon 5 and that in every County in Wales every ſuch Juror ſhall. hade in 
- 2 County fix Pounds by the Tear at leaſt, in Manner aforeſaid about 


. g. a, and 4 H. B 


Realm of England, ſhall every of them have in their own Name, or in Truſt, 

fer them within the ſame County, ten Ponnds. by the Tear at leaſt above Repriſes, 
ef Freehold. or Gopyhold Lamis or Tenements, or of Lands or Tenements of an. 
cient Demeſne, or in Rents, or in all or any of the ſaid' Lands, Tenements, or 
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than Strangers upon Trials per medietatem linguæ) who. arc to be returned fob 

T. ials "of 1] Wes joined, in any of the Courts of King's Bench, Common Pleus or 
Exchequer, or before Fuſtices r Affiſe or Niſi prius, Oyer and Terwiner, 
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But by the a 
CemmonLan 4 
Freehold in 
Arient De- 5 
meſne was not 


Seck. 23. But it is provided that it ſhall be lawful to return any Perſon on 9 f. 1, 1. pl. 


4 Tales in England, who ſhall have five Pounds by the Tear, or in Wales, who 
ſhall have three Pounds by the Tear, in Manner aforeſaid. 44 ; 


Seck. 24. Allo there is a Saving to all b Cities, Boroughs, and Towns 
Corporate, of their ancient Uſage of returning Jurors of ſuch Eſtate, and in ſuch 
Manner as before had been uſed and accuſtomed, But there is no expreſs Sa- 
ving of any Trial contrary to the Purview of this Statute and made good by 
| ſome other; and therefore it may be argued that the Trial of Felonies in 
Towns by Jurors worth 40 J. in Goods by Vertue of the above-cited Statute of 
234.8, is no longer lawful, it not being a Trial by Uſage, but by Statute. 
Yer ſeeing 4 & 5 Gul. & Mar. ſeems plainly to have a View to Trials in 
Counties only, and the Statute of 16 & 17 Ca. 2, 3. which is penned 
almoſt in the very ſame Words, was taken © no way to alter. the former 


Method of Trials in Towns, leſt it ſhould cauſe a Failer of Juſtice ; 


- lawful as before. But it hath been d agreed, That for Trials in London 
for High Treafon, every Juror ought to have ſuch Freehold or Copyhold 


1 


as is required by 4 &.5 Wil. & 0a. 


% 


Seck. 25. As to the third Particular, viz. Where Infamy is a good 


and it being generally impracticable to get a ſufficient Number of ſuch | 
Freeholders as the Statute requires in Towns, it ſeems a reaſonable Con- 
ſtruction of 4 & 5 V. & M. That the Trial by 23 H. 8. ſtill continues 


bio. Chal- 45 R OT 
lenge, 157. 
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Wide ſupra, 


Co. Litr. 7 56. 


* 


Seck. 12. % 


like Exception 
in 27 Eliz. 6: 
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Par. 7. and in 
15 & 17 Ca. 


AT 
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4 State Tri- 


als, Vol. 4.f; 
i86, and in 
Francia's Tris 
4 ls” 


Cauſe of Challenge, it ſeems thar ir is' a good Challenge of a Juror that oy Litt. 
he is © outlawed, or that he hath been f adjudged to any corporal Pu- 168.4, 


iſnment whereby he becomes infamous, or that he hath been convicted 31 H, 6, 30. 


$ © 
J. 17. q 


of Treaſon, or 8 Felony, or h Perjury, or | Conſpiracy, or of k Forgery on 11 Hl. 4, 4: 


5 Elis. 14. or attainted in an! Attaint for giving a falſe Verdict. And pl. 8, % 
7 | . ee ee 
it hath been m holden that ſuch Exceptions are not ſalved by a Par- ment 2 
„ . e . 5 1 Rol. Abr. 
| | 657. pl. 3. k 
Bro. Chal- 


LED 


lenge, 64. Fltz. Proceſs, 208. Ceo, Ca t 34. Trials per pais, ch. 9. f Co. litt. 6, b. 156. a, Trials per 
pais ch. 9. s Co. Lirr 6. b. 158 8. 2 Bulſt. 154 State T'rlals, Vol. 2. fol.$21 4 524. Trials per pais, ch. 9. 


Cone. 1 Ler. 263. ® Brad. Lib. 4 cap. 19. Sc&. 2. Flera lib. 4. cap. 8. SeQ, 2+ Trials per pai 


2: s, ch. 9. 
e Rs hy: 18 Seck. 9 . Litt. 6, b. 158. A. It ſeems to be holden, That the Con vict᷑ ion for Conſpiracy : | 


ought to be at the King's Suit. But 33 H. 6. 55. pl. 45: Bro. Challenge, 15. Fitz. Challenge, 4 T. meke wo fur 
Diſtinctien. * C. Litt. 6. b. and the Reaſon ſeems to be becanſe the Starate i; expreſs that the Offence ſhall be ſes on 
the Prlory, &C. but it wa; adjudged, 33 H 6.55. pl. 43. | Abridged Fitz, Challenge, 41. Bro. Challengers: 


2 Roll. Abr. 6491 pl. 5. That « Convition on 1 H. 5. 3. was not @ gde Challenge ts 6 Juror, becauſe it was not @ C.“ 


viction on an Action at the Common Law. Vide 44 Ed. 3. 39. pl. 39. Fitz. decies tantum, 11,, 12, 1 See the A. 


don. 


1 1 
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therities under the precedent Letter. w St:t; Trials, Vol. a. f. 521 to 524. 2 Bulſt. 154. Vide ſup. ch. 37. S. 48 6 53. | 
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State Tri- 
als, Vol. a. f. 


2 Inft 


; 1 Aa p. of Felonies or 8 Treſpaſs, if be be challenged for that ſane Cauſe by hin which is ſo 


Bro. Chak dictment againſt the Party for the ſame Cauſe, hath been adjudged good, 


"8/19 not only upon the Trial of h ſuch Indictment, bur alſo upon the Trial of 
S. P. C. 158, another Indictment or Action, i wherein the ſame Matter is either in 


Lett.B. Queſtion, or happens to be material, tho' not directly in Iſſu. 


4 7 4 5 Seck. 28. Ir hath been allowed a good Cauſe of Challenge on t 


Abridged Bro. Part of the Priſoner, That the Juror * hath a Claim to the Forfeiture, 


a. Für. which ſhall be cauſed by the Party's Attainder or Conviction; or that 
| Challenge, he hath declared his ! Opinion before-hand that the Party is guilty, or 
_ 53.# % % will be hanged, or the like. Vet it hath been ® adjudged that if it 
en to be no | . | * : 1 
 principslbat. hall appear that the Juror made ſuch Declaration from his Knowledge of 
Inge in Tre. the Cauſe, and not out of any Il-will to the Party, it is no Cauſe of 
co; c 
ils, Vol. 2. Seck. 29. But it hath been n adjudged to be no good Cauſe of Chal- 
fol 379. Vol. lenge, that the Juror hath found others guilty on the fame Indictment; 


1 for the Indictment is in Judgment of Law ſeveral againſt each Defendant, 


Bog ef 4oAMl. for every one muſt be convicted by particular Evidence againſt him- 
Tua Seck. 30. It hath been ? ruled to be a good Challenge of a Juror, on 
142. as Is the Part of the King, that he hath given his Dogs the Names of the King's 


dictor being re · xx. 
turned en the Witneſſes. 


Petit Jury and | | | | | 255 
giving a Ver- 5 5 e . 3 
dick, was fined becauſe he did not challenge himſelf, Yet 27 Aſſ. pl. 13. Abridged Bro. Challenge, 120. and Fitz. Chal- 
lenge , 137. "tis not allowed to be à principal Challenge even upon the Trial of the ſame Indiftment. ' 8 H. 4. 1. pl. 4. | 
Abridged Bro, Challenge, 42. Fitz. Challenge, 79. Co. Litt. 157. b. 1 Sid. 244. 2 Roll. Ab. 649: pl. 9. 
State Trials Vol. 1. fol, 502: ! 21 H.7. 29. pl. 10. Bro. Challenge, 90. State Trials, Vol. 4. fol. 184, 185+ 


* 


— 


And ruled that the Priſoner ſhall not examine s Juror concerning ſuch Matter m 8 voier dire, becauſe it ſounds in Raproach, 
Vice 49 Ed. 3. 1. Pl. 2. AbridgedBro. Challenge, 25. Fiez. Challenge, 100, m7 H.7, 25. pl. 8. AbridgesBro- 
Challenge 55. Fitz. Challenge, 22. 20 H. 6. 40. 2 Roll. Abr. 657, Lett. I. Vide 49 Ed. 3, 1. pla. 4. 
| bridged, Bro. Challenge. 25. Fitz. Challenge, 100. Kely. 9. State Trials, Vol. 4. foh 141,275. F State 
44. nt Oe - 
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Chap 43. Of Challenger: 14119 
e, gr. le ſcems 10 bend ſertled, That where the King is a Party * Co. Ln. 
| he may take either u principal Challenge, or to the favcut. „% 
Seck. 32. It is b ſaid, That the Subject cannot take a Challenge for the 3. ” r 
Favour agaiaſt the King, becaule every one is hound by his Allegiance Fit. Cha. 
to fayour the King. But if © no more be meant by cheſe Books, than 48 7, 
that ſuch aps = is not good without ſhewing ſome actual Patrialiey pt A if _ 
in ſuch Sheriff or Juror, or ſome particular Cauſe in Reſpect whereof Bro. Chal. 5 85 
the King may influence them, it ſeems not clearly ſettled how the King 1 101 W 


in this Reſpect hach a greater d Privilege than the Subject, which yet it 648. ol. 76 


| ſcems-agteed'* rhar he bat. 


* 


i 
* 


#3 „ 3 | „ 2 „ % ᷑ œ⁰o ITED nk-6 len e, 6 ,6 5 
© Seck. 33, - It hath been f ſaid to be no principal Challenge where the Co. Lice; 
Eiag is a Party, that a Juror is of the King's Livery, or his immediate Te-: K AM. 
nant; bur it is ſaid that a Challenge for ſuch Cauſe ought to conclude to 646 p 8. 
the 8 Favour. But theſe Matters ſeeming to be unſettled, I ſhall leave 4H 7:8. pl.3. : 
them to be farther conſidered by others. T1ti⸗k per 
| For other Matters relating to Challenges, being not ſo proper ſor this Vol. 3. fol. 
Treatiſe, I ſhall refer to the h Books which more particularly treat of TR 44151 | 
Oo md dd d DOSE "5 - That 
C6... TR avs -,. 20d 
9 : 8 5 3 2 | : | £5 ; : 3 1 WY. S | 
Seͤeck. 34. And now I am in the ſecond. Place to conſider the Learn < Vide 2 Rel. 
ing of Challenges, ſo far as it particularly relates to Aliens; as to whom Ab. 646. pl. 
ir 1c cred b 8 Ed. 2. P 2. That 1 all 33 „ „48. 640. pl. 6. 
Proofs, which be to be taken or met veer Aliens and Denizens, be they Mer- nir. in the 
hants or i other, as well before the Mayor of the Staple as before any Ty. Tear Book of 
chants or i other, as fore the Mayor of the Staple as before any other Ja- ** 1 


' tices or Miniſters, altho the King be Party, the one half of the Inqueſt or Proof avridget 2 


' * 


ſhall be Denizens, and the other half of Aliens, if ſo many Aliens and Foreigft- Roll. Abr. 
ers be in the Town or Place where ſuch Inqueſt or Proof is to be taten, that be 54 fs 3 
not Parties, nor with the Parties in Contracts, Pleas, or other NQuarrels, the Caſe of the 
whereof ſuch Inqueſts or Profs ought to be talen: And if there be not ſo many r e, it. 
Aliens, then ſhall be put in ſuch Inqueſts or Proofs, as many Aliens as ſhall be Gay c 
f fcund in the ſame Towns or Places which be not thereto Parties, nor with the the Sheriff 


. Es 15 ; INE © LI Y 1 hath Malice 4. 
Parties, as afore is ſaid, and the Remnant of Denizens, which be good Men i and 5 


not ſuſpicions to the one Party nor to the other. oy without © 


Seck. 35. It is declared by 9 H. 6, 29. that the above · recited Statute ſerig ſome 


of 2 H. 5. which requires that Jurors in certain Caſes ſhall have Tene- . ; 

ments to the yearly Value of 405. ſhall be no wiſe prejudicial to this Sta- tial, 

tute of 28 Ed. 3. nor extend 7. but only to the Inqueſts to be taken between he "uy 9 
| Denizen and Deni xen, Alſo it ſeems agreed k that the ſubſequent Sta- her Parts f 
tutes which require that Jyrors ſhall have Tenements to a greater Value % end the 
no way repeal the ſaid Statute of 28 B. 3. Yet it ſeems I that the Her“ Thi Cl. 5 
liſh Half of the Jury ought to have Tenements to the ſame. Value as in O- knge, 17. 
ther Cafes. And it hath been m adjudged, that the Words quorum quili- > A Ih 
bet habeat quatuor libratas terre, &c. {ball be applied to the Engliſh only. 2 Roll. Abr. 
Seck. 36. Ir ſeems * agreed, That there is no need that any of tho 8.7, fe 2 


It is ſaid ge- 


who find an Indictment againſt an Alien ſhould be Aliens. 4% in fs 


1-4 * Books that it 


, 7 ky: #2 8 3 | 
| B 9 | unge Chale 


IHR 8 ; . 3 22 5 N lege ef @ Ju. 
ror that he is the King's menial Servant, or a Valet of the Crown. Co. Litt. 156. a. Fitz. Cor. 63. Trials per pais ch. 9: 
2 Roll. Abr. 646. pl. 11. Bur State Trials, Vol. 3. f. 235, 236. V. 4. f. 70.. end in vwher Bioks the contrary is ru 
Led. Bro. Challenge 154. 4 H. 7. 3.pl. 5. Cro. Eliz. 663. pl. 12. 5 Vide ſupra SeQ. 33. b Co. Litt. 
157, 158. Trials per pais, ch. 9. 2 Roll. Abr. 635, to 666. 1 Fitz. Inqueſt, 22. 3 Ed, 4.11. pl. 3. *Cro. 
El. 272. Vide H. P. C. 260, 261. I Cro. Eliz. 272. A Cro. Eliz. 272. 841, pl. 18. H. B. C. 260. S. F. C. 
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42⁰ of Challenges.” Book 1. 


but , Ses. Aldo i hath been adjudged, ® That the ſaid Statute of 28 


15 e E. Ty is 1 ed as to Trials for Treaſon, by P & 2 Ph. & Ma. 1. 


I 


Toft. 275 which enacts that all Trials for Treaſon ſhall be according to the Courſe | 


H. P. C. 260. of the S5 Law. Vet it ſeems that the J King may, if he thinks fit, 


P Vide ape. 


Ch. 25. Sed. make a ſpecial Grant to an Alien to de tried * Treaſon bra Jr g 


2p 146. whereof the one half ſhall be Aliens. 


Fiez. . r Alſo it hath been adj judged thar the ſaid Stutnte of: 28 


21. *' Ed. 3. doth not extend to an Appeal, or other Action by an Alien againſt 
11 Ed. 3. 14. an Alien, for the Words are all Inqueſts, &c. between Aliens and Demi rens. 


727567 Seck. 39. It is b holden, That by Denizens in this Statute are meant 


pl. 10 not only thoſe who are born within the King's Ligeance, but allo thoſe | 
Fitz. Tris, Who are made Denizens by the King's Letters Patents. 

WW Trial, Sect. 40. Ir ſeems to be © ſettled, That no Alien, whether he be Plain- 
tiff or Defendant, can take any Advantage of the Statute, unleſs he d pray 


1 6. jr in Time; and that if he have neglected to pray it before the Return of 


H. P. C. 261. 4 Common Venire, he can neither except to ſuch Venire, nor pray a Tales Fo 


Bun by 27 Ed. or other Proceſs de medietate lingus. Y 
3 „ Se&. 41. It was © holden, even before the Union of the two King- 


Ples: between doms under King James the firſt, that no Scot was an Alien within the 
Aliens concern- Meaning of this Statute, not only becauſe the Scotch Language is the 


ing the Staple 


here ſbal Fo , fame with the Engliſh, but alſo f becauſe the Scots were never reckoned | 


Jury of none Aliens, but rather Subjects. 


1 79 Seck. 42. Note, That 8 ſome of the Precedents For the Award of a Ve. 
Lett. G. zire of a Jury of half Denizens and half Aliens, in purſuance of 28 E.3. 


> Bro.Den. 4. Mention, —4 the Aliens ſhall be of the ſame Country whereof the Party 


* Dy. 4b, pl, alledges himſelf; and others direct h generally that one half of the Jury 


180, 110 T 1 


60, 61. 304, Hhall be Aliens, without ſpecifying any Country in particular. And this 


P 4 157. Form ſeems moſt agreeable to the Statute which ſpeaks of Aliens in ge- 


3 Ed. 4, 11, neral, and ſeems to be confirmed both by late *Pradtice, and the greater 


pl. 3. Number of Authorities. 


2 3. 3.14. See. 43. 9 on a a Venire of half Denizens and half Aliens, the 526g - 


| Bro, Panel g. Se ** Ir 1550 6 That the Return of a. Penire ad half De- f 


Cont. 21 . 


7, 32, pl. 23. nizens, and half Aliens, ought to ſpecify which of the Jurors are De- 
Bro. Pers nizens and which Aliens, and that a full number of each muſt appear to 


S. P. C. 25 
WT, 8 9: be {worn. 


Cro. Eli: Sed, 45. If one or more be wanting to make up the full Number of ſix 
869. pl. 3. by Denizens or Aliens, the Juſtices of 'Vifi prius, by a reaſonable m Con- 


4 
e 4 ſtruction of the Statutes which give a Tales de circumſt amibus may award 


be the De. ſuch a Tales for ſo many Denizens or Aliens as ſhall be wanting. 


fendant appear Sect. 46. It is expreſsly enacted by 2 & 3 P. & M. and 40 5 Elis. 20. 


e ſer forth more at large B. 1. Ch. 54. that mois adjudged N 5 Egyptians 


en, yes the by Vertue of thoſe Statures, ſhall be tried by the Inhabitants of the 


Common 


— VE County or Place where they ſhall be taken, and nor e medietatem 


warded , unleſs 


a Venire de medictate 1 fræped. d For the Form of ſuch a Prayer Raſt. Ent. 7, as pl. 2, 158, b.! 59,8 
264. b. pl. 1, 2. 265. a. Dy. 144. pl. 60. S. P. C. 259. Plow. Com 2. b. © Oyer 304. pl. 51. 


261) But Quereeſ this Reaſon, for it ſeems. contrary to what is admitted in the whole Argument of Calvin 7 Coſes | 


7 Co. See State Trials, Vol. 1. fol. 572, 573- Vol. 4. fol. 652, Ce. Dyer 144. pl. 60. Raft. Ent. 7. 8 
Pl. 2. 159, a. 264 b. pl. 1, 2. b Raſt. Ent. 265. 2. 10 Co. 104. 2. State Trials, Vol. 3. fol. 3. 1 H. P. C. 


261 8. P. C. 58 Lett. C. Bro. Denizen, 4. Bro. Panel, 3. Cont. Fitz. Trial, 30. By five Judges 


againſt one. I 2 Roll. Abr. 643. pl. 2. Vide S. P. C. 158. Lett. C. 1 Cro. El. 818, pl. 10. 84 1. pl. 18. B. 


this being * s miſ-retarn is belp d by Verdict in Caſes within the Statutes of Jeofails. * Co. 104. 2. Cro, Eliæ. 


305, pl. 3. 818. pl 10. 841, pl. 18. 
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S « Triay' ers, haying ſhewn already. Cb. 39. e. x. That 
a Peer bas no more Ptivilepe than a Commoner as to having the 
nefit of Counſel. "And Ch. 43. Seck. 4. That a Peer cannot challenge any 
of n 1 Mall now en eayour to Thew, | 4 
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3 1 1 When An | aint aPeet for a Crime for”? -Syprs, 2 
Which be ou ht to be Ved vo his | Pikes,” the King by his Commiſſion 3 bo#. a8. 
rear" Seal reciting. the Indictment, conſtitutes ſome # Peer © N il 
High 50 Steward of the Kingdom pro hat vice, and by che ſame C . 15³ 


FIR 


=y 


miſſion gives him Power to receive and proceed on ſuch Iadictment, 2 
requires the Peers to be attendant om him, and the Lieutenant of the 
Tower to bring the Priſoner before him. "ht Trig of an. 
Self. 2. Altos Certiorari, (which may either have che ſame Date wich fo each . 
the Sreward” s Commiſſion, or à ſubſe equent one) goes out of Chancer to Jos War i 
certify the Indictment before the n indilate ; and the Stewärd by 6 the Heaſe T 
his Pieckpt under ſiis Seal, ditecked to thoſe before whom the” Inge. Fer 2 
ment W. s found, appoints 1 train Day and Place at which it ſhall den Dandy cet. 
cettified . And another Writ of 
the Tower, &c. to bring the Priſoner before the Srewatd ar fuch Day ay 198, 
and Place as he ſhall appoint, and thereupon the Steward by his Precept 3 
under his Seal directed to the Lieutenant, Oe. fo pore the Day and 2 — 
Blaceinl : een 40 7 eier at t a ali Þ Pr. WT Pn il Pera. 
Se 3. Allo thy TIED: makes © works precept under his Seal to 5 9 
the Setjeaut at Arms, appointed to ſerve him during the Time of his — 
Commiſſion, to ſummon the d Peers before him at ſuch a Place, Day, and e If * 


Hour, Oc. 9 5 | Vol. 3. fol, 
| vi dy ro = 
off 8. 


* 


» 


15 1 


S.P.C. 152. 2. 13 H. 8. ir, Pl. tr. 4 "Tis ſaid 13 H. 8. 18 pl 1. S. P. C. 157. 2. That the 2 ſhall 
make ſuch Precept to cauſe 20 iy 18 Preys to come before him, but Sir Edward Coke, 3 Inſt 28. ſys that the Pro- 


cept doth not mention any certain Nunber ; and now by 5 W. 3 all the Peers are to be ſummoned. 


Ppppp C 


e 


3 8 
4 — a 6 
2 þ * 8 J 1 
. n 
—— . n — 29 
* " . — —— — 2 
— - 2 
£ F 2 . o 


does out of Chancer y to the Lietenant ef Fo fel.” 


— 


© 


2 
1 * A * 
...... 
- WS x 


— a rg $LE% 


3 
— 


hd 


I apts Vet: dg 32a; 


4 
1 
8 
1 
9% 
1 7 
1 
£3 
1 
ty k 
# 
7 
E 


Fu 
f 
f 
( 


| Calleions, liygrs to te Steward 


| arg cow 


422. Ofca' Trib by Parr ok IN 


2 3 Inſt, ab. * 4. At the Time appointed the Steward, civic with © fix. 


8 Ruſh w. 


Collections, Or b ſeven Serjeants at Arms carrying Maces before bim, and by the King 


Port, 2. Vol. at Arms, and the Uſher of the Black Rod, enters the Place of Trial un- 


3 for 
r in Chan- 


24 9 * a. covered, and aſcends a Chair of State which always is 
that Pur poſe, and then the © Olerk of the Crown, or a M 


Ef loft 28. cery delivers to him his Commiſſion, and he delivers it 3 to the 


on 58. Clerk f of the Crown, and then a Serjeant at Arms makes three 


13 H. 8. 11. 8 Oyes, and a Proclamation for Silence in the * e Steward, 
nding up unco- 


wa and then the Lord Steward and all the flee Lords 
1 **- yered, the Commiſſion is read, and then the i Uſher on his Knees de- 


White Rod, who. redelivers it to him or to a Ser- 
Fol. . by . at ER ho halgs it by 5 ane che Trial: Then an m Oyes is 
1 Inft 5 ade, and a ommand,; ven in the Name 0 [che Soyard a ſtices and 
Ruſhworth's Saat oners to certify all | Ir ndiQments,. & 6. Which being d elivered in · 


e Vol. to Court, the Clerk = the G05 reads "th Rerurn. Another Oyes 


1. fol 96. is made that the. Lieutenant of ve. Lower, & & FO his Writ and Pro 


s 1H.4-!. cept, and bring the Priſoner to the Bar, an then the Priſoner is brought 


3 Inſt. 28. 


Þ State Tri- to the Bar, the n Gentleman - Gaoler of — N carrying the xe 
als, Vol. 3. before him, which being » done the Clerk $943 the turn. 


14 Seck. 5. All things being thus prepared, th 5 Ty Steward * 


: 3 Inſt. 28. quaints the Priſoner with the Nature of the Crime, and ſuch like Mat- | 


e Energy 0 Co 
Part 2. Vol. Talgns him, i h i 

1. fol. 96. e, 6. Alter the 1 hath pleaded _ put himſelf v upon God 
n Ann and his Peers, the King's ne lo Den go thro with their. Evidence 3 and af. 


als, Vol. 3. f. ter the Prifoner hath made his Defence, and the King's Counſel _ — 


257 55. © fully beard, the 


£ By 3 Tot. together to *confide! 


47 75 * of cher one by, one, 


Peers ang raigned be be Guilty, or f 
their wag] upon their N ut. Gale 


them ſelves; 


but 1 H. 4. 1. been Jud gear W to the ho tne of the 8 Majority: 


LEW HI 


4 1 11 8. being mate than, twelve, but 7 
I 91 mi fioh, but only on a rial wh the Houſe of Peers, while the Parliament, 


_ and 9 is fitting. 4 


als, Vo 


7 268. Vol. 885 


2 F856 eh ſuch. 4.11 ial; ang. before. 7 W. 3. 3. when the Trial was by Commil- 


f 38347 4556. ©. it ſeems, to have been the Practice for the Lord Steward 8 cauſe as 
ends 5 „many Temporal Lords to be ſummoned, as he thought fit; and for the 


Seck, 7. As to the ſecond Paint, Is. Who are to be Trices : Iris.2- 


* 2, In 


S. P. 6: use Statute ſer forth more at large jm, the next Section. it 
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andthe hey, wa og 
Books eſte... {FI enen if! 


the pr ee Seffion, 1 ** * ks Trial, Vol. 3. fol. 3 Val. a 2. 7 ic * 4 2 5 


2 In 1 Coro. 34. 1. H. 4. 1. 2. S. P. C. 152. 13 H. 8. 28312 2 Jon. 55. 58. 

4. 61, pl. ſ See the Books Ae and 1 Co. 30. b. 2 Inſt: 49. a 1 2 Und. 12. 

8, P. C. 1 718 E. 3 Inſt. 30. Moor 623. State Trials Wert . fol an Vol. 3. 99,619. 

*Y Loft, 48. Gn, Lite. . 411 | . lrttette! 53 no: lima 
es „ Ste. 
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greed, * 'Th hat none bur Lords, who haye a Vore in Parliament. can. paſs. 


Lords ſq ſummoned alone to pals onthe Trial. But this is en Wale 


Popes a, « Y ann a——_ W 
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Chap 4% Of 4 vrai iy b,, 453 
Sec, 8. It is agreed; That at a Trial before the Houſe of Peers, 
every. Temporal Lotd who has a Right to vote in that Houſe, has a 
Right co paſs on ſuch Trial, But is is ſaid in the Tear-Book of 10 Ed. 4. 46. 
4 fl. 1 7. That upon the Trial of a Peer in Parliament, the Biſhops {hal * 4 1 1 
make a Procurator, becauſe they cannot conſent to the Death of a Man; 34. we 
but this is. b {aid to be wholly grounded on a Canon not in Force at this S. P. C. 
Day, neither do I find any Precedent wherein they have been excluded 37! 
ag gainſt their Conſent, or have withdrawn themſelves without a Proteſta- woe F the 
tion of their Rigbt, or making 


| a Proxy; and the Judgment againſt the J c, Co- 
Spencers, was expreſsly reverſed: for this Reaſon among others, becauſe for ther they 
the Biſhops were not preſent; and in the Precedents chiefly inſiſted on of Vl mt 
the other Side, it is not expreſsly ſaid that they were not pteſent, and it N 
doth not clearly appear, bur that they might be included under the Cote, 3 Loft, 
Word Peers, However it hath been always © admitted that they have a 1%, fer 
Right to vote in u Bill of Attainder: Allo in rhe Earl of Daniys Caſe, ns an 
they were adjudgedd by the Houſe of Lords to have a Right to vote in mat? rheir | 
Queſtions previous to the Trial of a Peer, tho this was ſtrongly oppoſed NF 
by the Houle of Commons. And their Right to vote at the Trial itſelf, grittingficer, 
if they think fit, ſcems fully implied in 7 . 3. 3. which enacts, That of abr Biſbes 
den the Trial of any Peer or Ptereſi for Treaſon or Miſprifion, all the Peers who Celia! ce. 
have a Right to. ft and vote in Parliament ſhall be ſummoned twamy Days at leaff 
before every ſuch Trial, to appear at every ſuch Trial, and that every Peer e 
ſummoned. and appearing, fhall vote as the. Trial, every fach Peer firſt taking the 9, 10, 11. 
Oaths of 415 ance and Supremacy, and ſabſcribing and repeating the * Declara- © See Hunt's 


* 
«wt ** 


Sect. 9. 


o 


_ Sect. 9. AS to the third Point, vis. What Perſons are to be thus piſbys, Sec. 
rried.: It is f agreed, That no Lord of any © other Country, or even of Ch. 12. nd 
1 Scotlana, beſote the Union under Queen Awe, or of h Vyeland, nor the f che niſheps 

Son and Heir, apparent of any Peer, nor any other Man whatſoever, isn gn 

ho i he Time a Lord: of Parliament, hath any Right to ſuch Cf r g 
Who is not at the Time a Lord: of Parliament, hath any Right to Ct. 1. Se 
2 Trial in this Kingdom. But that every Lord of Parliament hath a z. e Chi. 2. 
Right to ſuch a Trial * by Vertue of that Clauſe in Magn Charta, ch. 5 
29. Nec: ſuper eum ibimus, nec ſaper eum mittemus, niſi per IR alt judirrum part 175 f 20 
rum ſuarum vel per legem terra. en & 93 27 - Gil 43171 erte } Bir. Ch. 14. 
Seck. 10. It is recited by 20 H. 6. 9. to have been 4 Doubt in the Lam 2 g. . 

England hem Ladlies of great Eſtate in Reſpecs of their Husbands, Peers of ; lnſt. 3. 
the Land. married or ſole, that is to-ſay, 'Dutcheſſes, Counteſſes or Baroneſſes, ſhall Co. Lit. 156. 


be put to anſmer, and judgea | b 


. 


udged upon Indifiments: of Treaſons and Felonits, becauſe vide pier; 
they are not. mentioned in the: ſaid Statute: of Magna: Charta, ch. 29. and there. Brief, 411. 
apen.to pat ont. ſuch, Doubts, it in I declared, Thie ſuch' Ladies ſo indictea f any n Bd G. 6. 

reaſon or Felony, whather they be married or ſole; ſhall thereof be brought to an- Pro. niſin” 
ſwer, and judged: beſare ſuch Judges aud Peers of the Realm, as Peers ef the de Dignity, 
Neale ſhauld be, if they were indiffed or impeathed of ſuch Treafons or Felowies, © I, C 117. 


alſo a; Queen Dowager, whether ſhe continue-ſole aſtet the King's Death, 3-35. _ 
or take a ſecond Husband, be: he a Peer or: Commoner; and alſo all de Dignity, | 
Peereſſes by Birth, whether they be ſole or n married to Peers or Com- 22. 
moners; and alſo all Marchioneſſes and Viſcounteſſes, are intitled to a 3 
Trial by the Peers, tho? none of them be expreſsly mentioned in this Act, o. 
or in Magna Charta. But it is ꝰ agreed, that a Peereſs by Marriage loſes ne J > 
her Dignity by martying a Commonen. 84 


Letter. 2 Inſt, 50. Co. Lite, 16. b. 6 Co. 53. b. Dy. 79 pl. 3% er-. er 


L | 


ſe, Ch. 2, 3. 


Argument for 


— 
» En nd 8 rn — EO n * 
4 . CY 8 8 
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Queen, the King's Conſort, and vide 39 Ed: 


Ch. 25. Sekt, 


ach Trio ir 
3 CTY LS 7 ET as 8  fatdtdbe v. 
ry ancient, 2 Toaſt. 5o. l 2 Inſt. 45, 50. ® 2 Toft. 50+ Crompt. Juriſd. 33. b. ger t be Cirations to "oe "nine | 


5. P. C. 152. Sec. 12. It is ſaid by * Staundſerde and b Cole, That thoſe who are 


5 Inft. 30. Lords of Parliament, not in Reſpect of their Nobility, but of their Ba- 


But in Fitz. ronies Which they hold of the Crown, as Biſhops now do, and ſome Ab- 


Coro, 161-i bots and Priors © did formerly, are not within the Intent of Magna 
27 Charta, to be tried by the Peers. And d Selden ſeems clear, That this is 


ſhall be ried the only Privilege which Biſhops have not in Common with other Peers. 
And thoſe who leem © moſt for the contrary Opinion admit that the Law - 


by the Peer. 
in Coſes pr 


fer ſuchTvial. hath been generally ſo taken. Neither do they produce any Precedent where 


xdBrooktit. 4 Biſhop or Abbot has been tried by the Peers upon a Commiſſion ; bur 
7112142 on the contrary admit that there ate f two Precedents of their being tried 


| — kus. by the Countrey. And it is ſaid by 8 others, That there are divers 
Challenge, Precedents of this Kind; yet Seiden, with his utmoſt Diligence, ſeems able 
be iyi it wsr to produce but two, which clearly and fully come up to his Point, vis. 


ballen, That thoſe of Archbiſhop Cranmer and Biſhop Fiſher. However it ſeems to be h a. 


Peers, but this Peers. | . CHO OL fy” 
i, mifaken,fo Set. 13. As to the fourth Point, viz. As to what Crimes a Peer is 
—4 ny to be tried by his Peers: | rake it to be ! agreed, That he has a Right 
ballen. to be ſo tried upon an Indictment of Treaſon or Felony, k whether ſuch 
Fuller's ch. Treaſon or Felony be made ſuch by the Common Law, or by Statute ; 
Hiſtory, B. and alſo upon an' Indictment for a Miſpriſion of Treaſon or Felony ; but 


6. 93; 998, it! ſeems that regularly he is to be tried by the Country for all other 


Baconage, p. Crimes, out of Parliament, as ® Premwyire, n Riot, © ſeducing a young 


ly from her Parents in order to debauch her, G. 


1 i Seck. 14. As to the fifth Point, viz. Upon what Suits and Pleas a Peet 


30.3459. is to be tried by his Peers, it hath been P adjudged, That he ſhall 


152. 


Hunt . not be ſo tried upon an Appeal of Felony, but only upon an Indict - 


Ale * ment; and the Reaſon given for it is, that thoſe Words in Magna Charta, 


in Capital c- ch, 29. nec ſuper eum ibimus, &c. are to be intended only of the Suit of 
2 the King, and not of the Suit of the Subject. 
dex, 134. Seck. 15. Alſo it hath been 4 adjudged, and appears from conſtant 
| Stillingflcer r Experience, That neither the ſaid Clauſe of Magua Charta, nor any o- 


her» rap ther Law privileges a Peer from being indicted by a Grand Jury of 
Capital Caſes, Commoners, either in the King's Bench, or before Commiſſioners of 


” 


Ch. $- ; 
f Bro. Trial, 
142, H 


See Hunt's and cannot be found, he may be outlawed per judicium coronaterum,” Cc. 


Ojer, or the Coroner, &c. 


7 
. 
% 


Semen Ch. Sed. 17. Alſo it is ſaid that the Court ot King's Bench may allow 


lingfleet of a t Pardon pleaded by a Peer to an Indictment in that Court: But that 


he Biſbeps Ju- jr cannot receive either his Plea of Not guilty, or Confeſſion, bur only 


ps ra l gu 
bangs 5 the Lord Steward on an Arraignment before the Lords. 


sS.P.C.153. Seck. 18. It ſeems clear, Thar if a Peer be attainted of Treaſon: 
Let. A. or Felony, he may be brought. before the King's Bench and demanded; 


— a. 1553 What he has to ſay why Execution ſhould not be awarded againſt him ? 


Vide 3 Int. And if he plead any Matter to ſuch Demand, his Plea ſhall be diſcuſſed 


> &:« Hunt: and Execution awarded by the ſaid Court, upon irs being adjudged a- 
Argument, Ch. gainſt him. 2 | | | 5 | oY} bono] 


18. ** Tri- 5 

ils per pais 

| — — DET ka pac AT? | 5 | Rl Bog | 
State Trials, Vol. 1. f. 374 Stillingfleet of the Biſhops Juri ſdiltios in Capital Caſes, i 3 Inſt. 30. 2 Inft. 49. 


8. P. C. 153. Lett. D. 1 Bulſt. ! 98. * S. P. C. 158. Lett. D. E. F. 1 Bulſt. 198. See the Broks above- 
cited, State Trials, Vol. 2. f. 3. Fitz, Coro. 161. m 1 Bulſt. 198, 199. 3 laſt. 30. 12 Co 93. 


a State Trials Vol. 3. fol. 79. State Trials, Vol. 3. fol. 52. 12 Co. 93. 10 Ed. 4 6. pl. 17. Fitz. 


Coro. 34. Bro. Coro. 153. S. P. C. 152. Lett. A. a laſt 49. 3Inft Raſt. Ent. go. pl q 3 Inſt 

Lett. A. 49. 3 Inſt. 30. Raft. Ent. 5o. pl. 7. 4 3 Inſt 
26, 28. 2 Inſt. 49 71 H. 4+ I. State Trials, Vol. 3. fol. 52, 79, 657, 951. Vol. 4. f. 351, &c. 3 Infto. 
2 Inſt. 49. 2 laſt. 9. 1 H. 7. 22, 23. pl. 15. Bro. Coro. 129. Treaſon, 18. Fitz, Coro. 49. 


2 7 3 1 


424 Of a Trial by Peers, Book II. 


— * greed, that while che Parliament is fitting a Biſhop ſhall be tried by the 


Seck. 16. Allo it ſeems f to be clear, That if a Peer abſent himſelf, 


Chap. 44 Of Trial by Peers,  az5 
Sect. 19. As to the ſixth Point, vis. Whether a Peer can waive a 
Trial by his Peers, it hath been“ adjudged, That if a Peer on an Arraigti- * Rush. 
ment before the Lords refufe ro put himſelf upon his Peers, he ſhall be e 
dealt with as one that ſtands Mute; for it is as much the Law of the 1. fol 94. 
Land that a Peer be tried by his Peers, as a Commoner by Commoners. 3 1*f 30. 
Yet if one who has a Title to Peerage, be indicted and arraigned as a _— . 
Commoner, and plead Not guilty, and put himſelf upon his Country, ſaid » l. » 
it hath been b adjudged that he cannot afterwards ſuggeſt that he is a P * + 


o - k Edw. 3. That 
Peer, and pray a Trial by his Peers. Page, OO T.LordBerk- 
Sect. 20. As tothe ſeventh Point, viz. In what Manner the Peers may te- leu: put hi. 


quire the Opinion of the Lord Steward, or of the Judges: It was © reſolved by ES Þ 
all the Judges in the Lord Dasre's Caſe, who was tried by Commiſſion, that ws: ried by 
no Queſtion ought to be asked ofthe Lord Steward or of the Judges in the Ab- 7*2 (H, 


ſence of the Priſoner. And it was d adjudged by the Lord Steward, in the Earl « _ : 


Inſt. 29, 
of Warwick's Caſe, who was tried by the Houſe of Peers in Parliament, that " pF 


chat no Queſtion ought to be asked of the Judges in the Abſence of the ai 31 
Priſoner. But in the Lord Audleys Caſe, who was tried by Commiſſion, State Trials, 
the Lords Triers, © after they were withdrawn, conſulted with the Lord Me 3. fol. 
Chief Juſtice four ſeveral Times, and alſo ſent to conſult with the Lord à Kate Ti- 
Steward. Yet, notwithſtanding this Precedent, the Judges f reſolved in s, Vol. 4. 
the Lord Morley s Caſe, who was likewiſe tried by Commiſſion, that if 212 
after the Lords were withdrawn they ſhould ſend for any of the Judges Collections, 
to deſire their Opinions on a Point in Law, and the Lord Steward. ſhould ys” 1 Vol. 
permit them to go, they wou'd tell the Lords, if they ſhould ask them State Trials 
any Queſtion, that they were not to give any private Opinion, without Vol. 1. fol. 
Conference with the reſt of the Judges, and that openly in Court.? K; 
Bur they reſolved that if the Lord Steward ſhou'd ask them any at 
Queſtion in open Court, tho? in the Abſence of the Priſoner, they wou d 
anſwer it, becauſe they are called to aſſiſt the Court, and the Demand of 
| 2 — in ſuch Calc is to be referred to the D. ſcretion of the Lord 
teward. | TR 
Set. 21. When a Peer is tried before the Houſe of Peers in Parliament, 


the Lord Steward 8 withdraws with the reſt of the Lords, and conſults ons X ri- 
with them. „5 arts . 1 h * 
Sed, 22, As to the eighth Point, viz. Whether the Court may be a 
adjourned: It is agreed, h That where a Peer is tried by the Houſe Fay 88 
of Lords in full Parliament, the Houſe may be adjourned as often as f. 654. Vol. 
there is Occaſion, and the Evidence taken by Parcels: Alſo it hath been 3. f. 677 6 


i adjudged, That where the Trial is by Commiſſion, the Lord Steward, Rum 


” 


after a Verdict is given, may take Time to adviſe upon it, and that his Collections, 


Office continues ill he has given Judgment. Alſo it is k ſaid to have 7 q: Vol. 
been agreed by the Judges in the Lord Dacre's Caſe, that on ſuch a Tri- State 751 


| : State Trials, 
al the Court might be adjourned, and that if the Lords Triers did not a- Vol. :. £265. 


gree, it was holden by ſome they ought to be kept together all Night, , Moore, 
and by others that they might go to their ſeveral Houſes. But it is (aid, keg W 0 


That there is no Precedent of the Lords Triers ever having ſeparated up- Ke!y. 57. 


on a Trial by Commiſſion, after the-Evidence has been given for the 34 , 4, 


622, in a R. 


King; and it is ſaid to have been m reſolyed by all the Judges in the pore of che 


Caſe of the Duke of Norfo/k, That the Peers in ſuch Caſe muſt continue 97/9" Caſe - 


it is [aid tha 
together till they agree to give a Verdict, and the like was n adjudged by the Led : 


the Lord Steward in the Lord Delamere's Cale. 8 F 


Vol 3 fol. 673, But ſe: Moore 622. m 3 Laſt, 30. in the Margent. o gtate Trials, Vol. 3. fo!» 677 fe 630. 
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Les of Seck. l. A Trial by Battle, at the 2 Defendant's Choiee, is allowable in 
S.P.C. 176, Appeals b of Treaſon before the Conſtable and Marſhal, and 
Letter F. in Appeals © of Felony, whether by Appellants or * Appto vers. 
Flera, lib. 1. Ce Toh r 
ch. 14 . 2. Secf. 2. For the Manner of waging Battle in an Appeal of . Treaſon, 
KN being according to the Civil Law, 1 ſhall refer to NRuſpmorih's Collettions, 
is, INC. Pay . Ho. j. Min 
> Videſyprs, Sec. 3. When an Appellee of Felony wages Battle, he pleads © that 
Ch. 23. S. 29. he is Not guilty,, and that he is ready to defend the {ame by his Body, 
Phys and then f flings down his Glove, and if the Appellant will join Battle, 
Bro. Battle he replies that he is ready to make good his Appeal by his Body upon 
e Reg. Eat. the Body of the Appellee, and takes up the Glove: * | rope we an 
50. pl. 10, pellee lays his 8 right Hand on the Book, and with his left Hand takes 
Cro. Eliz.69. the Appellant by the Right, and h ſwears to this Effect, Hear this tho 
og We who calleſt t lf. John by the Name of Baptiſm, that I, who call nn ſelf Tho- 
1e. mas h the Name of Baptiſm, did not feloniouſly murder thy Father W. by Name, 
S. P.C. 176. (on the Dayof inthe Tear of 46 B. as you. urmiſe, nor am any way 
111% Bel, gnilty of the (ai Felony; ſo help me God, (and then he ſhall kiſs the Book 
cited to the . and (ay) and this 7 will defend againſt thee by my Body as this Court ſhall award. 
22 44 And then the Appellant lays his right Hand on the Book, and with the 
2 d. Kar. leſt Hand takes the Appellee by the Right, and ſwears to this Effect, | 
Wh Hear this thou who calleſt thy ſelf Thomas he Name of Baptiſm, that thou 
f feloniouſly (onthe Day e inthe Tearof © at B.) diaſt murder my 
9 Co. 31. b. Father, W. by Name, ſo help me God, (and then he ſhall Kiſs the Book and 
< Cro. Eliz. ſay) and this I will prove againſt thee by my Body, as this Court ſhall award. And 
Rl. Eat. 42. then the Court ſhall i appoint a Day and Place for the Battle, and in the 
pl. 3. 50- pl. mean while the Appellee ſhall be kept in the k Cuſtody of the Marſhal, 
Dyer 120 pl. and the Appellant ſhall find! Sureties to be ready to fight at the T ime and 
5 6 I unleſs he be an Approver, in which Caſe ® he ſhall alſo be kept 
9 H. 4.3. pl. by the Marſhal. | And the n Night beſore the Day of Battle, both Par- 
15 p. C. 178. ties ſhall be arraied by the Marſhal, and ſhall be brought into the Field 
Lett. K. beſore the © Juſtices of the Court where the Appeal is depending, at the ri- 
1 Coro. ſing of the Sun, P bare · headed, and bare · legged from tlie Knee down- 
Vide 1 H. 6, Wards, and bare in the Arms to the Elbow, and armed only with Baſtons 
6. b. an Ell long, and four cornered Targets, and before they engage they ſhall 
E Bro Battle L | 3 a | „ „„ WR” 
1.6, both take this 1 Oath, Hear this ye Juſtices, that I, H. B. have neither eat 
I H. 4 3+ pl. nor arunk, nor done any Thing elſe, nor any other for me, by which the Lap of 
254 ACK 3. God may be depreſſed, and the Law of the Devil exalted. And then after * Pro- 
17 Ed. 3, 2. Clamation for Silence under Pain of Impriſonment for a Year and à Day, 
1.6. e 33412 1 e e ene +, e ee & 10 
britron, 41. S. P. C. 178. A. h Fleta B. 1. ch. 34. S. 28, 29. 9 H. 4, 3. pl. 16. 17 Aſſ pl. 1, Bro. Battle 
1, 6. 17 Ed. 3, 2. pl. 6. Britton, 41. Bract. B. 3. Ch. 21. S. 2. i Raſt. Ent. 42. b. pl. 2. 8 P. C. 128. h̃· 
* Pleta, B. 1. ch. 33. S. 28. Raſt. Ent. 42. b. pl. 2. 9 HH. 4, 3. pl. 16. S. P. C. 178. Bro. Battle, 1- 
Fitz. Coro. 78, 111. I Flera, B. 1. Ch. 34. S. 28, 9 HB. 4. 3. pl. 16. 17 Aſſ. pl. 1. S. P. C. 178. Let B. 
Fitz. Cor. 78, 111. Bro. Battle, 1, 6. 17 Ed. 3, 2. pl. 6. Bract B. 3. Ch. 21. S. 3. ſeys that both Parties ſhall 
be lep: in Cuſtody. "RoſtEnr.q2.b.pl.2. 9 H. 4, 3. pl. 16. Bro. Battle. 1. »Fleta B. 1. Ch. 34- 
Se&. 30, 31. Dyer 301. Bro, Battle, 15. S. P. C. 177, 178. Brac B. 3. C. 21. Scct. 4, 5. Btitt. 40. 
Cont. 37 H. 6. 20. F Britt. 41 By ſome the Appellont's Head ſhall be covered, 9 H. 4. 3. pl. 16. Bro. 
Battle, 1. Vide 1 H. 6, 6. 7. Dy. 301. 2Fleta, B. J. Ch. 34+ 8. 30. | Bra &. B. 3. Ch. 21. Sec. 4 
Britt. f. 40. 1 Fleta, B. I» Ch. 34: 8. 31. | & 


\ . «4 re 6s 2" ee 2, ah 
. J 8 - — K Wb. d e e Ae, 
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* a | 


if the Appellant become Recreanc, that is/a Crying Coward, or Craven, accordingly 
the Appellee ſhall not only recover his Damages, but may alſo; as it I9. H. 6. 35, 


; Pais, ch. 2. 
not 5 . 
Ppaxent Flera, B. 1. 


3+ 5 140. 
1 4 W | 35. . 
>, So: 


ore if the King, % C.. 


Reaſon of the Dignity of their Perſonss. 
Seck. 6. Alſo the Citizens of London haye a ſpecial b Privilege by 
Charter, that in Appeals brought by any of them, 


©; Inft. aal. 
Co. Lit. 6. b. 


_ 
4 


in % a 


See. 8, It is enacted by 6 Ric. 2. That the Deſc 
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per pais, ch. 2. $:&. 19. Flera, B. 1. ch. 34. Sect. 25. Fitz. droit, * i Inſt. 58, 159. m Fitz droit 


423. S. P. C. 179: Fitz. Coro. 100, 125, 144, 157, 230, 268, 375. 4 Aff. pi. 1. 42 Ed; 4. 19. b. „Beo. 
Battle, 5, 7. Appeal, 114. 20 H. 7, 8. pl. 18. Vide ſupra, Ch. 15. Seck. 41. Finch of Lim, 179. 


eee eee o& i. | 
, & * * 4 1 7 , y * 

- — F) * a 
1 0 
+ «tl > 1 
1 4 * 2 
5 3 | 
* | & 


a * I 
* N. * 7 : * 
1 . ; r * F « 
4- þ 
222 d 4 . g RX ; 1 
; . , 11 "Ta 
* ? 
; I © 46% F 5 . 
- a — \ . * 9 * — 
N . | — 
* 8 . Y , : * . D , 
A 1 * 73 28 * 5 ; 
. F. %} þ 3 + 
. 
* 


* 
* J o F 
" 


. N 5 ; } 


” * x * : . 
* 
7 8 2 4 " 4 
-- R ö ' . 
9 ' Ws, . 
U Evidence. : II. 
; 4 | 4 % F L - | 10 8 a "tes 'd 
a een an Ee ng Rb a FE 
3 a 4 5 — * Y Sb & . 
. hp | / | | 
| . +. Bs: F 


fas 
Uo Ro +7 * 1 
s 9 3 * 
3 +$ 
; N I * 
e , : Ps. Tf 8 8 * » D * N * 
4 N — 4 Nn e IF" el PX CORO. "A 1 a li. OO I FIRE” ©! 1 * N 4 
——— — — _ ' a = ** a: 
. 28585 ; | «<a 
"Al e | | 1 ET Ry es FW 0, Oh 5 
1 2 7 * 8 x * $94 * i: n 3 M % Wann * 
1 4 # > . 4 27 4 . £ . 9 2 188 + 


FI 


p * 1 , 9 . 5 [4 F 8 F 
. 3 HE 8 F "= x SLATS k FLF-TELEL 
* » * 5 1 * q 
7 
1 1 0 , * : - , N 
* * 4 5 * — % wit " 7 y & 6 * - y 1 7 ” 
„ 975 5 ? 8" 8 "x ws \ \ 1 4 £3 2% 40% ME 
, , % ; | \ * n * 8 8 3 7 f 1 n 75 
| 4 . 2 1 a 1 $ > 6 OF 8-4 S h 8.48 
3 N i | 
* 5 ' 1 5 k s 
6 | ö 3 8 
{> 1 & ; ' "i | ; | ; | f\ 4 8's pg. 425) I ud! ; 
*..X * ;, 8 8 a b L j 1 % 44 1 5 
N 
i * : 4 4 
, . 1 y 4 N 7 . » G i . ' * r * 1 - 
A * * 5 : by + 2 e # 4 . 1 7 i o 4 x 9 » 4 ? i 
- + * * 9 
= P * 
1 
* 
, + Suu + 


ö 4 Fe. 3 \ b g N 8 $23 +; #4 0 4 l 4 s Es , 
„ ( x x * 
- 0 9 4 7 
* : . - 2 : ; 
ITN VIAence. 
i 1 „ 8 S 5.8%. th 4 a offs, the | ep "op NAS ; „ 
R ge ; Y x \ * : 1 * 
* ; A 1 4 me Fg 1 L FX 3 Lage * 1 on 2 3 
1 "34 * . 2 2 4 * ja * x ! 7 1 : N , <7 - Y S 8% i | bY : 
4 3 7 Ss 5 EY of 
f 5 N 0 5 4 Py J K. i ju 3 p 8 Y : a 5 4 i $50" 
SeF S to the ature of Evidence, ſo far as i more parti | 
F. 1. | Evidence, ſo far as it more particular 


n State Tri- tled Rule, 


49 4 
* 

Eo” 

1 

Pi 

1 
0 


* 


concerns Criminal Caſes, having premiſed that it is a ſet᷑- 
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at in Caſes of Life no Evidence is to be 


Faces Trial Statute of Weſtminſter 2. 3. Cum diu inplacitatus, &c. proponat exceptionem, 


Vol. 1. fol. &c. having never been thought to extend to any ſuch Caſe, it being plain 
_ 938. %% that it could not but cauſe an infinite Delay of Juſtice if it ſhould ; 1 


ze i (aid that | | an unn 0 | 
2 »ver ſhall more fully conſider the following Points, 
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Seck 131. 5 & 6 E. 6. 11. which required two Witneſſes in Treaſon, were not re- 
H. F. C. pealed by 1 & 2 Ph. & M. 10. which ordered that all Trials of Treaſon 
262, andth! ſhould be according to the Courſe of the Common Law ; and therefore 


r that it was till neceſſary in all Trials of High Treaſon, not concerning 
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1 16. V to a material Circumſtance to prove it. In Relation to which Matters 
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czhorize the Reading ſuch an Examination, to make . Oath that the Pro- 
ſeecutots have uſed all he * Endeavours to find the Witneſs, * cannot 
find him. F einn enn 87 5 
* r $4. 8. Alſo it hath been * ache edchar-Depoſitions taken before a 
Me 1 Sid. Coroner upon an 1 of Death — vſum corporis, cannot be given 
5 .,, in Evidence upon an Appest for! the ſame 'Death;; becauſe it is & dif erent 

+ Kb 3"+ Proſecution from char-wherein.they were taken. 
© Sexe Tri Se, 9. There ate many © Inſtances in the Reigns of Queen Elizabeth 
* and King James I. herein the itions of ahſent Witneſs were allowed 
folk's Trial, f as Evidence in Treaſon and Felony, even where it did not appear but that the 
84. Abin 1 Virnelſes might have been pre uced vive voce. And it was 3 in 
1,4% 4 fle Eat of Strefſord's Trial, that where Witneſſes could not- be pro- 
G4 , duced uu voce, by-Reaſon of, Sickneſs, &. their Depoſitions might be 
eri Elen, read for ot sgainſt the Priſoncs on u Trial of High: Treaton, but not 
where they might have been produced in Perſon-. And it was 
Sie Welter admitted /* {the Lord Sraffard's Trial, that the Depoſitions taken. by a 
e Witneſs before a Juſtice the Peace mig ht at the Priſoner's Det e be 
192, (gd Ye tead at the Trial, in otder to take off the Credit of the Witneſs by thew- 
bike ws ing a Variance between ſuch Depoſuions and the Evidence ginen in Court 
. 0ce.. And ſor the ſame | Reaſon. it ſeems f agreed, That here a 


Gf 9 Wirneſs at one Trial varies fram his own Evidence at another in relation 
2 rt "0; to the ſame Matter, fuch Varianee may allo be given. in Evidence: to . 
La, validate his Teſtimonꝝ at the ſecond Trial. 
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' before a Juſtice of Peace relating to the Fat could not be given in Evi- 


230 526 ” dence, tho the —.—— were ry rg and that the Reaſon why ſuch. De- 


Is 4. Pere poſitions may be given in Evidence in Felony depends upon the Statutes 
ah 6:24 f Ph. & Mz. And Aud chat this cannot be extended farther than the parti- 
a e. cular Caſe of Felony. Bur in the Report of this Caſe in 5 8 Mod. it is 
See Vol. : 1 f ſaid that the Reaſon why ſuch Depoſitions could notjbe read was, becauſe 
911. the Deſendant was not preſent, when they were taken, and ,thereforg had 


4 el. Sec. 11. However it was h agroed in Sir John Fuwnicl's Caſe, Thar the 
225 K Inſormation of a Witneſs taken upon Oath before a Juſtice of Peace, be- 
joined with the Evidence of one other Witneſs only vive voce, could 
_ in the ordinary. Coutſe of Juſtice, amount to ſufficient Evidence with- 
he 7th of Me. which requires two Witneſſes in High Treaſon; and 
ib. therefore it was thought neceſſary to proceed in that Cate. by Bill of At- 
tainder in — whoſe Power. can be reſtsained. by no Rules but 
fo 3257 thoſe of natural Ji uſtice. 
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rp Trials; 
I, (| f. 268. 


particu Crimes, — he er was — ) Ele! tet Akin Lem 172 155 5 
ect. 21. It ſeems iclenr a at this Day, That ok in a N 7, 161967 
nal. Action is not a good Exception againſt a Wicnels, as it is agairiſta Far 45. 44. 


Juror. And that a Pero convite of elöny, who is adhiitted ts his Sage 
Clergy and © burne in the Hand; zs thereby '2e-enabled to be 2 Wittieſs, 62s. & e, 
Sec. 12. Te ſeems e agreed, That the Kings Patdon of Treaſon or 55% we we 
Felony after a Conviction or Attainder, / reſtores the Party to his _ on rel e 
Alſo: it was holden hy the late Chief Juſtite 4 Huli, That che K NEE. 5 
Pardon will remove à Man's Diſability to be a Witneſs in all Caſts Une i bs Vat 11 
ſoever, wherein it is only the Cynſequence of the Conviction ot Judg- 2164972 
ment againſt him, and hot an expreſs Pele. of the Judgment; as it'is in 2 
Conſpiracy e at tie Suit of the King, and In Parjuty on the Startits. Vol . fol. 
But this Matter f ſeems bor to be ally ſectleds! ?? 2: © $301 |, LF14267,297- 


 &8, :23,./ It hat been 8 tuled, That a *CohviRtion br Perjui 0 
doth not diſable a Mun from makibg ab Affidarit 1. Relation 6 the 33 I 4 = 
Irregularity of la Judgment. * 21 11 N. 505 25 | 

ech. 24. As" ro ch fifth" Particulat;' vs. Where it 18 1 gbd EG 3 


ceptibn againſt à MWirneſs that his Intereſt "is cbneerned: Ir bems an ( en, 
unconteſted h Rule, in all Caſes "whatſoever; That it is a good Excep- og — 
tion againſt a Witneſs, that he is eithet to be 4 Gdiner or Loſer by the G. — 4 
Event of the Cauſe: whether ſuch Advantage be direct and immediate, "Supra, &. 
or conſequeatial only. And this ſoems to be the Reaſon why he who is , f. 4% 
Bail for the Defendant, 1 cannot be an Evideiice for him Without Corſet . 
Alſo upon the ſame Gtound ir is K agreed, That he who bortows- Mo. 69 
ney upon an uſurious Contract, camnbt be a Witneſs upon an Infor- md 2 
— for the Uſury (unleſs he y hath paid the Money) wherhet ſuch In. . Cb.72. 
ſormation be brought by himſelf or any other; for if in ſuch Caſe 4 Pie en 
Man might be a Witneſs, he would in Effect ſwear for himſelf, by pro- ch. 7 St 
ving a Matter which may avoid his own Contract. And upon tie like $252 „ 
Reiten ir hark been u ruled, Thar he whs by 4 Slight has bee im . 5 l. 56 
poſed upon to ſet his Hand to 4 Note ſor more Money har bs intended, Co. Lir. 6. 
is no. good Wirnels on an Information fot the Cheat; becauſe a Cons 2 Sid. 237. 
viction may be 1 to avoid the Note, by being made uſe 1 ) Kb 836. 
the. Party when ſued upon ic as a Motive to inffitence the Jury, r 
cannot well be prevented, tho' in Law it be no  Evidetice.. "A My the e 
like Reafon J rake it to be generally“ agreed, That he whole Property x53. 
may be prejudiced by a Forgety, is no Evidence to prove it On an Indict : Aa 
ment or Information. And if it be a Forgery within 3 Elz. à fatthct 685. pl. 2. 
Reaſon may be offered why ſuch a Petſon cannot de an Evidence be. Reym. Th 
cauſe he may have an Action on the Statute; and upon this Reaſon A r work 
lone it hath Art 9 adjudged, That he 2g2inlt whom 2 Verdick is 18 Selk. 283. 
cannot be a Witneſs to prove Perjory in the Evidence. Aud hon 
pears from daily rience, That P a Perſon beaten, and gen 


iy A. Wing - 
other Perfon to whoſe 4 Damages criminal kerne 


achudes, ig 3 23% 
eee YO. 2 _ 572. 


Watte 49. the uren wat rata frag 6, W 4 again MY 2 ' Ka" TANG bn g 1841 7 / 
pl. 12, 1 Sid. era vr 283. pl. 22 Yr Ab. 6857 fl. p i the Op ofa for granted. 
LG, 237. pl. 5. 1 Keb. 836. pl. Pe” "Vide 1 Salk 283. pl. 12. * 1 685 pl. 3. 2 Keb. 572, 
p 84. q 1814. 237. pl. 5. 2 Keb. 384. pl. 5 4. Tent. (> 36. pl. 17. x Salk. 286. pl. 20. 1 Sid. 211. pl. 8. 
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2 Stete Tri- 


Stete Trials, ving ſuch and ſuch partict 
Vol. 2 f. 3 . the leaſt to biaſs him to go 


% * 


Wi Tri- fant, may be excepted-againſt ; ſor in ſome Caſes an IO 


vel. 42 Steed, Thar the Evidence for the King mult in all Caſes be vpon,'Oath, 


aBogkil). 
\\Miſdemeanor; - not with 
Actiun. Aid thertł ſote, 


- © 
FR RL 
* F "4 % A 


1 85 


Sec. 25. 
„ * ö 6 25 *. 


* 


4; © : i «- Hd. 4 | . . | 
7 wy 697, a * itueſs, Thatche h 

33. may maintain his own: 
b State Trisls no tion aga 
Vol. 1. f. 23, Win 
724. Vol. 2. f. 
334.335. Vol. 


fol. 121. ar 


©'Kely. 18. Evidence, unleſs ſu 


beyond the Truth; Which not . 1 
1 0 Aan in S 1 PE 11 5 nr 1 5 £11 
Bus Sir Ma» Caution cannot well be uled in MAX them. f/ other Exception 
the Haſe 1 Ee” 7 x 5 8 tothe In Ka ticul Lv) - viz, What ' r K ceptions 
of 6 different Seck. 26. As to the fixth Part a, 


inſt a V 4 38 d agreed to be a good Exception, 
Opinion, | | are good againſt, a Witneſs; It ſeems ” rer be a good Excep 
Kely. 18. | Thar a Witneſs is an Infidel ; that is, as 1 ©-ta 
Vie tate 


ke it, I . 
Trials. Vo).4. ther the Old nor New Teſtament to be the ou vo wal EN __ | * 5 
bl. 1% Which our Laws require the Oath ſhauld be admihiliees, „ 0g f 


4 Co. Lit. 6. 


3 * | ] . ,.. Ln ' N * ? A | 
eCo.Lit” Ses. 27. Alſo it is certain, That want ET + carts ya 
care Trials, © „aa wine: on which Account Alone it & ſeems that an in- 
Vol f. 13 r. ception againſt a Witneſs; on which Accoun — 


* 


5 


gl per Pes of Age has been allowed to give Evidence. . 


115 IT 214 1 Ae! n 
Fe But i 5 That i good h Exception againſt 
Keb 3% Selz. 28. But it ſeems agreed, I hat it is no good." page 


3 8 


PV 23. a Witneſs that he is an Alien, ot Villain, or Bond 5 1 
$ 1 | 4 0 5 a 14 Knee f . ere £3 ae = - _ 0 15 N Ys | : 7 f | 
7 Co. Lies Seck. 29. As 10 the fourth. Point, vis. In what Manner the Witneſſes 


* 


1 Brown) 47. for the Defendant are to give their Evidence: It bath always been a- 


„ Le i in an k Appeal, ca- 
11. Dentarg 1 ai 
%/%8f XG =. capital. or in an Indiament or Inſormation for a! Miſde 
« Bulſt.: 147. piral or, not Tele be u n Oath. And it is ſaid: by Sir Eduard m Cole, 
x State Tri- · meanour, muit allo de pon 555 | 


* 


als; Vol. 2. f. That we: never read in any Statute, ancient Author, Boot- caſe or Recurd, that 


7581 q Fees in trim inal C aſe s the Party accuſed ſhould not have ; itne(ſes morn for bim, and 


1x Sid. 211. therefore that there is. not ſo much as ſcintilla juris againſt it. And it is 


= bg. 79. faid by Sir ® Matthew Hale, That there is no. known Law _— 
2 However there having been a con ſtant immemorial 5 hoe 25 
292). fer Witneſſes to be ſworn againſt the King upon Indictments of capit 


; 2 Crimes, except in ſome. Caſes ſpecialiy provided ſor by Statute; and 
þ 17.5; ; 


W of departing from the ſettled Practice of 
Vol. 1. f. 55. the Judges being always tender of departing * the * e it original! 
14 l., ben Piedeeelldls, and generally chooſing rather to proſume ir originally 
fol. 296, 737- ſounded on ſome Statute or other good Foundation, than co ſuffer the 
c, c Pon oablenaſ of it to be nicely inquited into, Which: might be an Inlet 
* Vide 31 El. Reaſonableneſs of it to be nicely inquiteg. ay, to enack bym Aug 

en . rocndleſs Uncerrainties, it was thoughs neceſſary/ro enact 0 #nicp 


—_ 


en erg februgry 1703: f Perſun who. ſhall-be 
Par, 3. That after the txelfth of Febroary 1703: FO nn e 

SEE a * as a Wiineſs on the Behalf of the Priſener, before be or fi 
be admitted to depoſe, or give any Manner of Evidence, ſball firſt take an Qu 


10 depoſe the Truth, the whole, Tr 


— 


0 th, and nothing but the Truth, im ſuch Man- 
+ ger as the Witneſſes for the Queen are by Law obliged 10 do; and if ART 
any wilful Perjury in ſuch Evidence, ſhall ſuffer all the Puniſhments, Pena = 
Fofeitures, and Diſabilities, which by any of the Lans and SLALMEES, of : 
Realm, ate or may be inflifted upon Perſons convicted of wilful Perjury ov” 


* 
0 

> 
8 x 
. 


7 0 map. 46. 
2 9 0 


which ordains, That the Witneſſes for the Priſoner: ſhall be ſworn, Pro- "the mou. 


an Oſfence at the Common Law, the Defendanc may be found guilry ar 
the Common Law, and the Words contra fermam Statuti rejected as Sur- 
plus; having alſo, ſhewn, Ch. 35. Seck. 11. That it is ſtrongly bolden 


Defendant guilty generally, in which Caſe the Forfeiture ſhall relate 


As to the fich es Wpether a — in crimiad! 4 
have. Right to Proceſs to bring in bis. Witneſſes :; E cake it cliat in 


5 ons for * Miſdemeanours the Deſendant may take out ;Subpiens's - Stete T. 
ol Courſe, but that in Capital Caſes be hath no b Right by the Com- 2 


mon Law. to any Proceſs againſt his Witneſſes N 2 o ſpeeial Order 238,552,920. 


of the Court. But it is enacted by 7 V, z. z. Par. 7. That 4 Perm * Vide State 


| Pat aceaſed and indicted for any. High: Th ln, whereby any. Corraption of 3 — Val . 


Blood a enſue, ſhall have the lite P roceſs of the Court where they ſhall be tried, f.1002; 1003, 
to compel their Witneſſes to appear for them at any ſuch Trial or Trials, as 3g © Bur in * 


net / Caſe, 


4 i ually granted to compel Witneſſes to, appear againſt them. find it ſeems: that Stars Trio, 
| 


ce the Statute of 1 Anne . iet forth more at large in the precedent Section, hy Me 


ceſs may be taken out againſt-rhem of courle in any Caſe whatſoever. gro the 
Keck. 315 As to the ſixth Point, vix. What Evidence maintains an %. oy 


Indica 1 51 Ge. Having already ſhewn, Cö. 25, Sec. 117. and Book 1. la, 
C. 30. 
dicted poi a Statute, and the Evidence doth. not bring the Caſe with- 


9. That according to the, later Opinions. where one is in- Mionefer: de. 


in the. Statute, but yet proves the Offence in the lndictment as it is K 


that a Man cannot be found Guilty of an Indictment againſt him as 


Principal, upon Evidence v hich only proves him to have been Acceſſory 
before, but ſhall be diſcharged of the Indictment; I ſhall in this: Place ; 
take Notice only of the following Particulars. 


1 


Seck. 32. Firſt, That it is a ſettled Rule d in all Caſes, hide capiral H. P. c. 
or not capital, That the Day laid in the Indictment or A ppeal is not 264. "a 
material upon Evidence, . but that the Defendant, may be . up- 7 5 430. 
on. Proof of a Fact at any other Time, whether before ot aſter the Day Kely. 16. 
laid; ſo f that it were before the Time when the Indictment or Appeal ;, 2 316, 


were preferred, And agreeably hereto Sir 8 Henry Fane was found: guilty 5 f Tobi, 


of an Indictment of High Treaſon laid on the 3oth of May 11 Gar 2, yo : 557 


upon Evidence of a Fact done the zoth of January. 1 Car. 24. 1 all 285 
Seck. 3 3. Sceconaly, That where the Time proved varies From that State 2 


laid in the Indictment or Appeal the Jury $ may either find the FEET Fg 


% HH. f. C. 
the Time laid, dll the Verdict be fallify'd by the Party intereſted, (as 26. 264, 8 | 


ir may be in this h : Reſpe&, tho' not as to the Point of the Ofſence,); Inſt. 246, 


ot they may Specially find him Guilty on the Day on which the Fact Hi, P.C.264, 
_ Is proved, whether before or after. the Day laid in the Indictment or *7*., 


Appeal, in which Caſe the Forſeitute ſhall relate to the Day ſo ſpecially e 


found. But where a Verdict expreſsly finds a Defendant guilty: before Chi . 
the Time laid in the Indictment or Appeal, whether it may be falſiſied, N 4 0 


as ro the Time, by the Party intereſted, as it may be where it finds him : 16 708. 


guilty generally of the Offence in the Indictment or Appeal, upon E- 3; oft, 230. 


vidence of a Fact after. the Time laid, may deſerve to be copſider'd. . 1 11 555. 


Seck. 34. Thirdly, That where a certain * Place is made Part of the 
Deſcription of the Fact which is charged againſt the Defendant, the leaſt 
Variance as to ſuch Place between the Evidence and Indictment is = 
fatal; as where a Treſpaſs in taking away Goods, or. any other Offence 


is alledged in ſuch a Pariſh in the Houſe of 7. S. or in ſuch a Pariſh in RED 
a Play-Houſe in Linco!n's- In- Fields, and upon Evidence it appear to 6% 166 
have 5 done at the Houſe. of a diſſerent Perlon, or that there is 00 Salk. 288. 

Play: Houſe in Lincoln 's-Inn- Fie/ds, But it is alcrtled | Rule, That a Place ***** Trials 


Vol. 4 
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laid only for a Venue in an Indictment or Apt peil is ho way material u upon 
Evidente; but that à Proof of the ſuine 4 lat any other Place in 

County, maintains the Iädictmenk er Appeal as Well. as if it 
had been proved iu che vety fume Place. Alſo it harh beet b Adhudged, 


i, Evidence may bo given of other Inſtances of the ſame' Crime in another 
> Kely.33, County, in order to farisfy the Jury. Alſo it was ©adjudged in Sit Fen- 
N Funes Caſe, That yung one is indicted for High: Treaſoit ih compa 


4 7 317, War: in the ſame County is laid as an Ove 


16,785 proved in the ſame County by one Witneſs, the levy Jug of War 
ide Vol. 1. zn Another County may alſo be proved by another Witneſs. | But it 
f. ſcems to have been d agtesd at the ſame Time, That wee thie 


TT wk levyiog of War is the Treaſon fot which the Party is indicted, it muſt 
ſend Ouaree of be fully proved in the County in which it is laid. Alſo it ems, Th it 


be prived in at this Day the levying of War can in no Cafe be given in Eyidence as 

the ſame Conn. _ 

9 ; fr «her. an Overt · Ac in any County in which it is not laid, unleſs it tend to 
prove ſome Overt- Act tae fs is wr 27 laid; for it is enacted by WAL 


wiſe the com- 


peſng ew'd J. 3. Par, 8. Thit ty © Evidence 


3 1 5 that is not expreſuly laid in the owt raſh 4 Fainſt 6 ſon or Per ns mbat- 
, Comy ſoever, In the ConſtruQion whereof it bach bby adjddged, That where 


wherein it one is indicted for High Treaſon in adhering to the King's Erjernics, 
Books above. w_ certain Acts of Hoſtility done by him in a certain Ship called the Clen- 
_ are laid as the Overt-Adts of fuch Adherence, no Evidence can be gi- 
1 ws of any other diſtinct Act of Adherence, having no Relation to, nor any 
Trials, Vol. way tending to prove, what was done in the Clenearty, tho it conduce to 
. ws 1 100 1 Prove the ſame Species of Treaſon; and therefore that on ſuch 'an In- 
vol. 4. f 331, dictment no Evidence can be given of the Priſoner's having run away = 
332, 333 the Enemy in a Cuſtom-Houſe boat, Cc. But it hach been # adjudge 

«Stare , That where one is indicted for High Treaſon in compaſſing the Ki 8 
als, Vol. 4 

124,125,132, Death, and a Conſult and Agreement to aſſaſſinate the King Is laid as 
133, 134 one of the Overt - Acts of fuch Treaſon, the Defendant's giving about a- 
| mong the Conſpirators a Liſt of the Perſons Names who Mes. intended 
„ Franciz', to be employed in the Aſſaſſination, may be given in Evidence againft him 
Trial. upon ſuch IndiAment, becauſe it naturally tends jto prove his Agree- 
Vide Vol. 1. ment to the intended Aſſaſſination, which Agreement is one of the _— 


Fo 785; Acts laid in the Indictment. Alſo'i hath been been h adj judged, Th 
99,112, Kc. Where the. writing of ſeveral rreaſotiable Letters is laid as an Overt-A 


Vol een of High Treaſon in Compaſſing the King's Death, and the 1 5 


10% ñ½0nj luch Letters is only ſer forth in the Indictment without a particular 


nr in ſome In- Recital or Deſcription of any of them, the particular Letters making | 


—m—_ good ſuch Charge may be read at the Trial. 


charged 6 Sect. 35. Fourthly, That where ſeveral Ovett-· Acts are laid in an In- 


Have ben dictment of High Treaſon, the Proof of any i one of them maintains the 


zreaſonable 


. have been ſit Indictment as much as if every one of them were proved. 


forth. Sete Seck. 36, Fifi, That where one is indicted for writing a * Libel ala 


Tv Vol. gr norem ſeguamem, or for forging a Deed ſo and ſo deſcribed; any rhe leaſt 


Vol. 3. 10. Variance between the Libel weitec or Deed deſcribed; and thoſe given in 
204, 219. Evidence, is fatal; but that where the Subſtance only of a Libel is fet 


3 * forth in Latin, it is ſufficient if the Libel be proved to have the ſame Senſe 
- 343.8 * V. as is ſer forth. Vet it feems ! agreed, That it is no Evidence in any cri- 
; minal Caſe, that the Deſendant ſaid ſo and ſo, or Words to the like 


Effect; becauſe the Court muſt know the very Words ro judge of their 
Force and Effect. 2 
2 Seer, 


— 


Of Bbiuenle. Bock 15 


Fal iz Gng the King's Death in the” County 'of 4% and the ler pit ret 
** 5 0 Act of ſuch Treaſdn, N 


, giv ven 'of any Ovirt- A 


/ * 


en an Indict 
ntal Cau 


* 


8 


ty be d to y ll 
Indictment or Appe 522 .C 7 
77 | 1 


„hee dught to by 


found guilty; for the Subſtance. of tlie Mattet is, Whether he gave tre 


party a Wound of which he died, and it is not material wich What Wen 


pon he gave it, tho for Form's ſake it he © neceſſary to ſet forth à pars vg. fopes, 
ſupra, | 


* Ny 
4 


ticular Weapon. And on the ſame Ground it hath been alſo e adjudged; Ch. 23. S. 84. 


That an indictment, or Appeal ſor poiſoning a Man with one kind of“ Iaſt. 135. 
; 7 9 _ Oo ; | . 2 2 25 * ag 5 AY. op 0 P. C265. 

| Poiſon, may be maintained by Evidence of a different kind of: Poiſon; + hi. 379. 
for the Subſtance of the Matter is whether the Defendant did. poiſon the FLEE: 77 
r 


Deckaſed or not. f Vet it ſeems clear, That Evidence bf; poiſoning, 
burning, or famiſhing, or any other kind of killing wherein no Weapon 


is uſed, will not maintain an Indictment or Appeã 


maintain an Indictment or Appeal of Poiſoning, Oc. becauſe. they are 


different Kinds of Deaths; and in like Manner that an Indictment of ß 1 


Treaſon could 8 never be maintained by Evidence of Treafon of a different * Stare Tl 


Set. 38. Seventhly, That it ſeems a h general Rule, Th where: 267. 
ever a Variance between an Indictment or Appeal, and the Evidence 3 aft. 165. 
brought ro ſupport them, is material or immarerial in Reſpect of che , e 
Principal; in the ſame Caſes alſo it will be material or immaterial in ſee Opinion; 


he HAY wy 85 the contrary, © 
Reſpect of the Acceſſary. 3 


Seck. 39. Eighthly, That it is i ſertled at this k Day, That if an In. Seck. „ Les. 
dictment or Appeal againſt A. B. and C. for the Death of P. charge 4, . 
as having given the mortal Blow, and B. and C. as having been preſent, had w 0 
| procuring and abetting, and the Evidence prove that B. and C. gave * Plow Com. 

the Blow, and that A. was only preſent procuring and abetting ; yet it 705 282 
maintains the Indictment, becauſe in ſuch a Caſe in the * Judgment of ,. . 334, 
Law, the Act of any of. them is the Act of all. e e Sy 1 Mod. rar. 
Seck. 40. Ninthly, That it hath been ! reſolved, That if one be in- — . 
dicted as Acceſſary to two, and upon Evidence appear to have been Ac 14e 
ceſſary to one of them only, yet he ſhall be found guilty. But it is Sriageabitz. 
n holden by Sir Edward Coke, That if an Appeal be brought againſt two e e 
as Principals, and againſt another as Acceſſary to them, and one of thoſe 835. 
charged as Principals be ſound not guilty, the Acceſſary is diſcharged, 2 149 er 
for which he gives this Reaſon, That becauſe the Plaintiff made him Ac- S f. C 41. 
ceſſary to two, he cannot be found Acceſſary to one. Bur no Authority Lett. A. B. 
is cited for the Maintenance of this Opinion ; neither doth ir ſeem eaſy to Sg. 
reconcile it with the Reſolution above-mentioned, unleſs the Rules of Eyi - Cb. 25. Sed. 
dence on an Appeal differ from thoſe on an Indictment, which I do not 55: 3 
n find that they do as to other Variances. wee Xt hee ne on 

NT and B. 1. Ch 
Ch 41.867 34. Sed | 8. Sed. 8,9. Ch. 41. Sef. * 

31. 31. an 34. Seck. 7. . 38. Sect. 8, 9. Ch. 41. "I o. 119. 2, 
H. n e * Viasat, 16 and * cb. 25. 88 46, 47. 75 m 2 lag. 187. py Vide fopra, 
SA. 32, 34, 37, 38. 39. e 5 
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Co. Jac. 286. 9 6 


* 


1 


2s to the Citcumſtances duth no Hurt, ſo that the Subſtance of the Matter 
29 Co. 62, be found, As à where an Indictment for the Murder of a Serjeant af Mace 
63,67. in London upon an Arreſt, ſuppoſes that the Sheriff made a Precept co ſuch 


Of Rvidence. Book II. 
if That it hath been ® agreed, That if a Perſon be 
nerally-indited for the Murder of another ex malitia precogitats, and no 

Ch. expreſs Malice appear upon the Evidence but only ? Malice implied by 
5, Law, yet he ſhall be foutid guilty. Alſo it hath been 4 adjudged; Thar 


"mM * 8 0 where an Indictment ſets forth all the ſpecial Matter in Reſpe& whereof 


* 


Co. 67. the Law implies Malice, a Variante between the Indictment and Evidencg 


2 
> 


| &erjeanr for the Arreſt;and upon the Evidence it appears that there was not 
any ſuch Precept, but that che Serjeant made the Arrelt ex icio at the 
Plaintiff's Requeſt upon the Entry of the Plaint, according to the Cuſtom 
pf the City; for the Subſtance of the Matter is whether the Deſendant 


Filled an Officer in the lawſul Execution of legal Proceſes. 
» Co. Lice, 6G. Seck. 42. Eleventbly, That violent Þ Preſumption from plain Circum- 
v. ſtances is in ſome Caſes taken for full Proof; as where a Man is ſtabbed 
5 F-C.179- in a Houſe, and another runs out with a bloody Knife in his Hand, and 


Vide ſuprs, no one elſe is in the Houſe at the Time; alſo it is © ſaid, That a probable. 


Ch. 48. Se. Preſumption is of ſome Weight, but chat a light one is not to be regard- 


10. axd State q. at all. 


5 Trials, Vol. 


+ fl. ,t, Setz. 43. Twelfthly, That it is enacted by 21 Fac. 2.7. That if any © 
636. Vol. Woman be delivered of any Iſſue of her Body, Male or. Female, which being born 


NL, r x alive ſhould by the Laws of this Realm be a Baſtard, and that ſhe endeavour pri- 


229,688,689, Vately, either by drowning, or ſecret burying thereof, or any other way, either by 


394 0 901, 2 . | , 
24750 * herſelf or the pracuring of others, ſo to conceal the Death thereof, as that it may 


£ Co. Lice. Not come to light, whether it were born alive or not, but be concealed; in every 
6. b. . ſuch Caſe, the ſaid Mother ſo offending ſhall ſuffer Death as in Caſe of Murder, 
2. except ſuch Mother can make Proof 55 one Witneſs at the leaſt, that the Child 
. whoſe Death mas by her ſo intended to be concealed was born dead. In the Con- 

ſtruction whereof it hath been b adjudged, That in order to convi a 
Woman by Force of this Statute, there is no need that the Indictment 
| be drawn ſpecially, or conclude contra formam Statuti; but that it is the 
bettet way to ſet forth only that the Defendant i»fantem maſculum viuum 
parturiit, qui quidem infans maſculus adtunc & ibidem vivus exiſtens natus per 
legem hujus regni Angliæ Sparins fait, Anglice a Baſtard, and then to go on 

in the ordinary Way to ſhew chat ſhe murdered him, &c. contra pacem, Gc. 
for the Statute doth not make a new Offence, but only make ſuch Con- 
cealment an undeniable Evidence of Murder. Alſo it hath been © agreed, 
Thar where a Woman appears to have endeavoured to conceal the Death 
of ſuch Child within the Statute, there is no need of any Proof that the 
Child was born alive, or that there were any Signs of Hurt upon the 
Body, but it ſhall be undeniably taken that the Child was born alive and 


 fKely. 32. murdered by the Mother. But it hath been d adjudged, That where 


a Woman lay in a Chamber by herſelf, and went to Bed without Pain, 
and waked in the Night, and knocked for Help but could get none, and 
was delivered of a Child and put it in a Trunk, and did not diſcover it 
„ till the following Night, yet ſhe was not within the Statute, becauſe ſhe 
6 Kely-33- knocked for Help. Alſo it hath been © agreed, That if a Woman confeſs 
herſelf with-child before- hand, and afterwards be ſurpriſed and delivered, 
no Body being with her,ſhe is not within the Statute, becauſe there was no 
Intent of Concealment. And therefore in ſuch Caſes ir muſt appear by 
_ of Hurt upon the Body, or ſome other way, that the Child was born 
alive. N . | 
ITT 1 2 
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Seck. 44. As to the ſeventh Point, viz. What may be given in Evidence + 


in a Civil. 
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on the part of the Defendant}: It cems f agreed, That ſan Aſault Demeſve may B. 1. Cb. 


e r W a 5 2, S 2. 
be given in Evidence on the General Iſſue in an Indictment, but not in an $8. 3 


Action of Battery. Allo it ſeems to ha ve been always 8 agreed, that the eil, 32.pl. 


Dafendant in an Information on a Fenal Statute may give in Evidenceany 1 Jen. 157 


Bu y 


* 


Exception in his Favour in the Body of the Act. And it hath alſo been a Rol. Abr. 


h holden that he may give in Evidence any ſuch Exception in a Proviſo S 2 


of the Act, (becauſe any ſuch Exception ſhews that he did not act 42381 = 


againſt the Form of the Statute z) but that he cannot d give in Evidence '2. 
# Quere Sa- 


any Clauſc of Exemption in a later. Statute, but ought to plead it. 25 
1 5 e ts Th nt Fo Way 6 . | 98 * vil, 32. pl 75. 


7 Bro General Iſſue, 3. Vide Supra Ch. 25. Se&. 115. 4 2 Roll. Abr. 683. pl. 13. 
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Fen- general Learning of Verdids I ſhall refer to other Books, 2 
and in this Place take Notice only of the following Particulars; end 
Seck. x. 1/4. That it ſeems to have been © anciently an uncontroverted 71 110. 
Rule, and hath been allowed, even by thoſe f of the contrary Opinion, 1 And. 103, 


to have been the general Tradition of the Law, That a Jury ſworn and 14, C. 267. 


charged in a capital 8 Caſe, cannot be diſcharged (without the h pri- Raym. 84. 


ſoner's Conſent) till they have given a Verdict. And notwithſtanding * Aueh 


ſome i Authorities to the contrary in the Reign of King Charles II. this Cote nn,7 


hath been holden for clear Law both in the Reign of King ! James II. and Lercay, and 
m ſince the Revolution” Ze on ; 
Seer. 2. zn, That it ſeems to have been always agreed, That; 1g. 110. 


* 


in all + capital Caſes the Jury muſt give their Verdict openly in Court, Co. Lit. 227. 


4 


b. but as to 
Caſes of an In- 


and cannot give a privy Verdict. 


Seck. 3. 3aly, That it is ſettled, n That the Jury may give a ſpecial firior Nature, | 


Verdict in any criminal Caſe, whether capital or not capital, as well as . 


Seck. 4. 4qthly, That it hath been ? adjudged, That where the Jury be. 

find a Man not guilty of an Indictment or Appeal of Murder, they are eee 

not bound to make any Inquiry, whether he be guilty of Manſlaughter, gc. i Kely. 47, 

But that if they will they may, according to the Nature of the Evidence, 8 

findhim guilty of P Manſlaughter or 4 Homicide ſe defendendo, or per in- Vol. . fol. 

fortunium; for the killing is the Subſtance, and the Malice but a Circum- 978. Vol. 7 
— TT | bb —— iro fol. 155, 277, 

389. 


Raym. 84. State Trials Vol. 3. f 678. Vide ſuprs Cb. 44. Sect. 22. m State Trials, Vol 4. fol. 110,178,179: 


*Co Lit. 227. b. 3 Inſt. 110. Raym. 193. f The ſame is holden by Sir Edward Coke, as ro Larceny, and 
any Cafe of Member, 3 Inſt. 110; Co. Lit. 227. b. And it is ſaid in Raym. 193. That no privy Virdid can be 
given in any Caſe where the Jury are to look upon the Priſoner when they give it. S. P. C. 165. Lett. C. II P. C. 267. 
9 Co. 12. b. 63. 1 Bulſt. 87. Vide infra, ScQ. 6. But it is ſaid, Kely, 29, 30. That it is diſbonaurable 


for the Court to ſuffer a ſpecial Verdict in a plain Caſe. * Cro. Eliz.276, pl. 5.296, pl. a. 464. pl. 13- ? Dyer, 261. 


pl. 26. 4 Co. 43. b. 9 Co. 81. Daliſ. 14. H. P. C. 267. Latch, 126. Pl. Com. 101. Cro. Eliz. 276. pl. 
5. 296, pl. 2. 464, pl. 13. Moor 407. pl. 546. Bro. Coro. 121 or 122. But 2 Roll. Re. 46 1, this was que- 


; ſtioned as to an Appeal of Death. 4 Bro. Coro. 1. H. P. C. 267. Daliſ. bg” 8. k. C. 165. Lett. A. See * 
| Books cited to the following Section. Py C : 
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Ti buen? ſeem to male this Dilleience,” Thar where che Jury find the Deſendant guilty 


2 of Manflaughter on an Indictment of Murder, they may give their Verdict 


— 


e generally, Without -ſerting bur any ef the "Circumſtances" of che Fact? 
7 om But that they ſhall not? be received to find him guilty generally of Homicide 


three Nn ey He 


and the Ver. ſe defendindo, or per infortunium, but mult ſer out the hole Circumſtances = 


* 


* found *® of the Fact, and in the b Conclafion-ſhew of Nhat Crime they find the 
E Deſendant guilty, wherein if they be miſtaken, it is „ ſaid; That the 


Vurianat wa 


immarerial. Court may notwithſtanding give ſuch Judgment as ſhall appear to be 


Vide Ch: 46. proper from the Circutnſtances of the Fact pecially ſet fort. 


B 5. 5thly, That it hath been d adjudged, Thar if the Jury on 


i, the Bobs an Indictment or Appeal of Motder find the Defendant guilty of Man- 


2 4 ſlaughter, wirhout ſaying any thing expreſsly as to the Murder, it is in- 


H. P. C. ſufficient and void, as being only a Verdict for Part. And Quere if the 


207. Law be not the ſame where the Jury upon ſuch an Indictment find that 


S. V. . 1 ef ; BA 4 , , | 
3 5 . the Defendant killed the Deceaſed ſe defendendo or per infortunium, and do 
Lett. A: not expreſsly find that he did not murder him, according to the Gene- 


4 , rality of the ancient © Authorities. 3 5 
Sect. 6. G6thly, That it is agreed, That on an Indictment for ſtealing 


Aleyn 12. | 2 
Goods of a certain Value above 12 4. the f Jury may find the Defendant 


* 


0 286.255. guilty, but that the Goods are but of the Value of 10 4. &c. But it ſeems that 


264,286,287, 


505. il a Man be indicted for Felony, generally, and upon the Evidence it 8 plain- 


TN Beal. Iy appear that the Fact amounts to no more than a bare Treſpaſs, he cannot 
1 And. 41. be found guilty of the Treſpaſs, but ought to be indicted anew. Vet 


43 Aſſ. pl. if the ſpecial Circumſtances of the Caſe be ſer forth in an Indictment for 


21. an Offence laid as Felony, and the Defendant be found guilry generally, 


Firz. Coro. 


226, _ andafrerwards the Court be of Opinion that the Fact doth not amount to 
Grape. Jas Felbny, but only to an enormous Treſpaſs, it ſeems h agreed, That Judg- 


114 pl. r. 


8. P. C. r6;, ment may be given as for a Treſpaſs only. Alſo if the Jury find a ſpe- 


Lett. A. cial Verdict on a general Indictment for Felony; and the Crime be ad- 


. Yide endl judged upon ſuch Verdict to be but a Treſpaſs, i Judgment may be gi- 


47 


21 Ard tos Pals the Fat appear to have been ſelonious, it hath been k adjudged, 
104. awd nos, That the Defendant may be found guilty of the Indictment as it is laid, 


The: in all the becauſe the King may proceed againſt the Offender as he thinks fit, ei- a 


> ard „ther as a Treſpaſſer or Felon. But the contrary is | ſaid to have been 


dent Safin to holden by the late Chief Juſtice Holt; and it hath been m adjudged, 
Lett. p. where That if it appear in an Action of Treſpaſs that the Taking was felonious, 
l 1 no Verdict ought to be taken unleſs the Defendant have been before tried 
guilty of Man- for the Felony, becauſe the ſuffering ſuch Actions might be a Means to 


Hang leer en en prevent Proſecutions for Felonies. 


& 


Murder, he is, 
expreſily ac- 5 | | = | 888 | 
quitted! of the Murder. but ot her Books which ſpeak of this Matter, ſay in general, That the Defendant may be 


gt] 


found guilty of Man/laughter on an Indiftment of Murder, without ſaying any thing as to the Neceſſity of giving an er- 


preſs Verdif upon the \iurder. 9 Co. 67. b. Crompt. Juſt. 114. pl.5. H. P. C. 267. See 4 Co. 40. 2. 46. b. 
Fitz Coro. 284, 286, 287. Scd Vide 44 E. 3. 44. pl. 55. Fitz. Coro. 94. Benl. 47. 1 And. 41. f Fitz. 
Coro. 115, 177, 451. 18 Aſſ. pl. 14, H. P. C. 267. S. P. C. 165. Lett. B. Crompt. Juſt. 114. pl. 2. 
B 1. Ch. 35, Set. 4 s Kely 29, 30. Cro. Ca. 332. 'Tis made a y ch 2 H. 5 · pl. 22. and 10 pl.6. whether where 
an Indi ment of Larceny is inſufficient as to the Felony, the Party may be found guilty of the ſame taking as for 4 Treſpaſs. 
t Kely. 39,30. Cro. Cs. 376, 377. 1 Jon. 351. © Cro. Ja. 497, 498. * 18 Ed. 4. 10. pl. 28. 2 Lev. 208. 
Vide ſupra, Ch. 35. Sc ct 5. aud Ch. 36. Sec 6. That an Aequittal or Judgment againſt à Man in an Aion or In- 


didment of Treſpaſs is no Bar en an Indifiment or Appeal of Larceny. Kely. 30. 16 Mod. 77. ® 2 Roll. Abr. 
556, pl. 19. 557, pl. 20, 21,22, 23. 24. Noy 18. Vide 1 Jon. 147. Noy 82. Latch, 145. 1 Mod. 283. 


Cont. Brac. cited S. P. C. 28. 3. 83. b. 
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r 1 Bulft, 87. ſtance, a! Variance 8s to which hurts not the Verdict. Vet. che Books 


1 And. 41. ven upon it as for a Treſpaſs only. Alſo if on an Indictment of Treſ- 
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Sa z. '71bh, That it häth Pen Helden, 
a Defendahr of the Peach of a Mad found againſt Bim by the Coroners ; 
Inqueſt ought not to be received unleſs it ſhew What other Perſon did -- 
de Fa}; bur for'this 1 ſhall refet to ©): 9. e. 33 
Seck, 8. '8thly," That on an Indidtmeiit .for a. Riot againſt three 'or | 


LA 


more, if 4 Verdid acquit all bir two and figd thei guilty ; or on, n 
Inditment for a Conſpiracy, if che” Verdict acquit all but ne, and fing 


| him goiley, ic is cepugiranr and ® void as ro the two. found guilty in the Fel r. 
firſt Caſe, and as to the one found guilty in the ſecond, unlels the In- 1, 8K. 385. 


„„ 
cum ullis, juratoribas ignotis ; for tf 


In the Mar. 


be guilty ; for there can be no Riot whete there are no more Perſons than 34 of 11 H. 


two, nor can there be a Conſpiracy where there is no Partner. Yet it + 2, pl. 3. 
ſcems ® agreed, That if rwenty Perlons are indi@ted for aRiot or Conlpi- vera, 1s 
racy, and any three found guilty of the Riot, or any two of the Conſpita- 1+ agreed, 
cy, the Verdict is good; And that Þ-where ſeveral are indicted for Treaſon T ſuch « 
or Felony, or other Crime, which may be as well done by one only, as g, 
by more, a Verdict © may find one of the Defendants only guilty, and therefore the 

acquit all the reſt. And in like Manner it ſdems d agreed, That a Ver- © mould , 
dict on an Information on a penal Statute againſt ſeveral Perſons jointly pur ſexe the * 
charged with the Offence againſt the Statute, may acquit ſome and find 77 beet a. 


gain, mbere up- 


others guilty ; becauſe tho the Words of the Information be joint, yet in 5,";1,, fun 
Judgment of Law, each Defendant is ſeverally charged for his own Of- 5025 the Defeie 
fence. And in like Manner it © ſeems, That the Defendant in ſuch In - 49% guide. 


a State, Trials 


formation may be found guilty for a leſs Time, or Degree than is laid, Vol. 4. fol. 
unleſs the Offence conſiſt in the doing ſome entire Thing which muſt 166, «6+. 


k . 16 td. Coe Mi : EE - d State Tris 
be preciſely proved in the ſame Manner as it is laid. 8 


Sec. 9. 9th, That the Court in judging upon a ſpecial Verdict is f. 160, 161. 
confined to the Facts expreſsly found, and cannot ſupply the Want there- 1 it hath 
of, as to any material Part by any Argument or Implication from what is .. 
expreſsly found; and therefore where an Indictment ſer forth that the 4ifn⁰ of 
' Defendant diſcharged a Gun againſt J. S. and thereby give him a mor- 3 


tal Wound, Cr. and the Special Verdict found that he diſthatged a. Gun ing A ond 


and thereby killed 7. S. but did not expreſsly ſay that he diſcharged it B. b. 7uy 


againſt F, S. it was f adjudged, That the Coutt could not take it from —_— 
the other Circumſtances of the Fact, which were expreſsly found, tho' 44 agoing 
they were as full ro the Purpoſe as poſſibly they could well be, that the 2% f A. 


Defendant diſcharged the Gnn againſt J. S. 3 gy of the. 


SeF. 10. 1othly, That it hath been 8 adjudged, That where an B. of che Ele. 
Indictment found at the Aſſiſes is removed into the King's Bench by 7, 1 Sid. 


Certiorari, and there the Defendant pleads Not guilty, & de hor ponit ſe 4 Vie nee, 


ſuper patr iam, & T. F. Miles coronator & attornatus Dom. Regis, & c. fimi- Ch. 26. Sec. 


liter, and thereupon the Defendant is found Guilty of the Offence in Inu 75: ide ſapes, 


dictamento pradict interius ei impoſit' prout predict. T. F. interius verſus Ch, 26. Se&. 
eum queritur, the Verdict is good; for thoſe Words pron: prædick. T. F. 75. and State 
interius verſus cum queritur ſhall be rejected as Surplus, h repugnant and Tn Vol: 

interius verſus cum queritur {hall be tejec Plus, repugnant and , fol. 16, 
void, and the Verdict is eompleat without them . 


* | my 8 2 Saund. | 


2 . rr n ee „ 
b Ste B. 1. Ch. 30. Sect 9. bat is # grod Verdi? on as Indifiment of Firgery, B. 1. Ch. 70. Sc. 23. 


Uuuuu „ Seit. 


| 3:3 th 1 8 of 1 ** 5 Sk Ty 'S 
q. 1 47. 84 „ | 
at ® Verdidt acquitting © | _— 
# 1 , \ (1'.+ 4% . 


Rh HILLY e 7 , Skate Tria 
made ſuch Riot, or Conſpiracy, imm Vol. 2 f 65 


ya fie CNT. erviſe It app cars. that the Defendants 61. Vol. 4 f. 
are found guilty of an Offence whereof it is impoſſible that they ſhould 192,161. 


Burglary, and 


genf the 0. Defendant of a Proſecution pr 
pinion of Cro. may a Verdict that © convicts 


date iet 3 gelt. IL. 212bly, LE It it hath. 
114 l E. aequit'a Priſoner of 


* 


Vide State. e ae HA e ali ie þ 
Laie, Vel. order them to go out apgin and recon(ider the Matter ; but this is by 
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Seck 2. Aud firſt of ke 400 flared NP OG is to 3 wha! it TION e 
i agreed, That the Law makes no Diſtinction berween a Peer and A . State Trad. | 
Commoner, or between a common and ordinary Caſe, and one attend- 6:0 2, . | 
ed with extraordinary Circumſtances: for which Reafoh it was b adjudg- 7* ib IE «x 
ed in Felton's Caſe, who was convicted by Confeſſion df the Murder of  H « 26. 
the Duke of Buckingham, that the Court couſd not order his 77 co be © Lice ep. 
e cut off, nor make it part of the Seutence that his Body ſhould be hang- Met 
ed in Chains, but that the Body after Execution being at the 2 's Colleftions, . 


Diſpoſal might be hanged in Chains or ot l ordered as che King Parc 1. fol. 


thould chink fit. "TO N 177 . 
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f carried back to the Place from whenes he came, and from thence be . 


8 drawn to the Place of Execution, and be there hanged by the h Neck, 7 Oh % N 
be- a 3 Inſt. 210“ 


fore his Face, and his Head cut off, and his Body divided into four 211. 


Quarters, and his Head and Quarters difpoſed of at the King's Pleaſure. I. ©. 268, ' 
And I find little or no Variation in W avg from this * but SE E 1 


only in ſome Circumſtances, for which I ſhall refer | to "the Notes in the Pls Com. 
—_ and the 1 A . 787. b. 
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in crucem tollatur. Madox Hiſtory of the Exchequer, fol. 6. *S.P. C. 182. Lett. E. But voy clas 115 wphol- 
ly mitte in H P. C. 268. and ; Inſt. 210. and in Plowd Com. 387. b it is thas expreſſes, quod p,2d',R. D. 
duceretur per præfat conflabuley uſque diam turrim Loudon, &deinde, &c. 2 Entc.361, b. 75 thus, | 
Quod pred. T. B. ducatur per prefat. Mareſc' uſque priſonam Mar' Mareſe? Domini Regis, C. 6 S. P. C. 52. : 
Lett. E. It is expreſſed, That be ſhall be drawn up:u an Hurdle. And Plow, Com. 387. b, i ts, That 5 "Ball be ; 
drawn thro' the midale of the City of London, t che Gallows at Tyborn, Alfo in Co. Entf . 361. 1 5 21 1 


110. 4 particular Place of Execution is mentioned. h &. P. C. 182. b. and 3 Inſt. 110. Ba Plowd. 87. b. 
Co. Entr. 361. b. end H. P. C. 268. it is only Joe, Fw ſuſpendatur, without addin per collum. i L h 110, 
S. P. C. 182, Lett. E. Plow. Com. 387. b Co. _— 361. b. But 155 is oniitted | p, C. 268. 
k This Clauſe it thus expreſſed, 3 Inſt. 210, 211. | Plowd. 387. b. Co. Entr. 361. b. * interiora ſux” 
extra ventrem ſuum capiantur, without mentioning the cutting off of the Privy e ; 1 7 4 b P. C. a68, 
and the later Precedents. But 8 P. C. 182. Lett. E. is expreſs (thar they ſhall 1 cut off. | 
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40. SeQ. 4. 
© See 2 Jon. 
233. : 
4 1 b. 
Sec. 147. 
Dy. 230. p 
„NN 
2 Lev. 98. 
* 233. 
eb. 2 8. | „ hy 7 IP» „ Het e © 4 
dl, 75 Man for Petit Treaſon is the ſame with that for counterfeiting the Coin, 
Raym 234 viz, That he ſhall bei drawn to the Place of Execution and there hanged 
10. l by the. Neck will he be tl. dd got 
2 Seer. 6. The Judgment againſt a * why ap! in 2 of Treaſon, 
ur! zd * whether High or Petit Treaſon, is, That ſhe ſhall be drawn to, the Place 
luti domino» ALS . SAL. ne 9 ne Pla 
rum fuorum of Execution, and there burnt. ON os neon ao ih Seo e01T -, 
BAN Se, 7. The Judgment againſt a Man or ! Woman for Felony of 
H. P. C. 268. Death, hath always been the ſame m fince the Reign of H. 1. viz. That 
S. F. C. 182. he or ſhe be n hanged by the? Neck till P dead, which in the 4 Roll is 
2 | , ſhortly entered thus, S. per n og EY 
pl 10. Sed. 8. For the Judgment of Pain fort & dure upon an Offender's 
Ferit ſtanding Mute, 1 ſhall refer to Ch. 30. Seck. 1. 
'0. Treaſon Seck. 9. Judgment in Præmunire at the Suit of ther King. 
Bro. Treaſon Rs 3 | ee BRPag 3 Tir 5 _ OO. 8. 
8. gagainſt a Defendant, being in Priſon, is, That he ſhall be out 
33 All pl:7- of the King's Protection, and that his Lands and Tenements, Goods 


Abriaged Bro. = | Re a" M$ Gt | : 7 
Trane: 15. and Chattels ſhall be forfeited to the King, and that his Body ſhall 
Fitz. Coro. remain in Priſon at the King's Pleaſure ; but if the Deſendant be con- 
i See 21 E; 3, demned upon his Default in not appearing, whether at the Suit of the 
17. pl. 21. King or * Party, the ſame Judgment ſhall be given as to the being out of 
 AbridgedFitz, ; rr a pl goes | OE A 
Cord. 447%. TY 8 5 Yah antes; Wee 
Bro. Coro. = 3 ie : | 1 | ' FD Yr. 3 | 
38. where an Approver becoming Nenſuit, had Judgment to be hanged only, and not drawn, the he flud indiffed of Pe. 
tit . Treaſon, But the Caſe is obſcure both in the Reports ana Abridgments, * Preface to the 6th Report. N. P. C. 268. 
3 Inſt. 211. S. P. C. 182. Lett. F. Fitz. Coro. 383. 23 Aſſ. pl. 2. Abridged Bro. Treaſon, 26. 12 Aſſ.30. 
Alriagea Bro. Coro. 7307 74. Treaſon, 12. Fitz. Coro. 170. 1 Rich. 3. 4 pl. 5. Abridged Fitz. Coro. 
46. | ly Ric. 3, 4 pl. L ' Abridged Fitz. Coro. 46. m 3 Inſt. 53. | m 8. P. C. 182. Lett. G. H. P. C. 268. 
3 Inſt. 211. Fitz. Coro, 227. See the Citations to the next Letter. Ihe MWoras per collum are omitted Co. Entr. 
60. b. 352. b. pl. 2.35 2, b. pl. 3. 355. b. pl.. 360. pl. 13. end Raſt. Ent. 42, b. pl.2.53, b. pl. 6. 55. b. pl· 6. 2? 3 Inſt. 
53,211. H. P. C. 268. 6 E. 4, 4. But this is omitted, 6 H. 4. 6. b. S. P. C. 182. Lett. G. and in Raſt. Ent. 
42, b, pl. 2. 53, b. pl. 6. 55. b. pl. 6. The Precedents in Coke 7 Entr. cited te Letter o. comes only under an & c. 
a 8. P. C. 182. Lett. G. Co. Litr. 129. b. big agreed, 30 E. 3. 11. Abridged, Fitz. Judgment, 145. 
And in 8 H. 4. 6. b. 7. a. Abridged Fitz. Forfeiture, 13. Bro. Forfeiture, 12. Præmunite, 6, a 20. That 
ſreb Judgment ſhall not be given ar the Suit of the Party, on 27 Ed. 3. but in the two laſt Citations "tis helden, That the 
ſame quugment ſhall be given at the Suit of the Party on 16 Rich, 2. *3 Inſt. 218. Supra B. 1. Ch. 19. S. 14,45. 
Co. Litt. 129. b. 130. 2. Vide B. 1. Ch 19, SeQ.14, Raft. Entr. 466, b. 467. b. 3 Inſt. 125, 218. 
Dalt. ch. 90. * 8 H. 4, 6. b. 7. 2. Abridged Fitz. Forfeiture, 13. Bro. Forfeiture, 12. Præmunire, 6, 20. 
30 E. 3, 11. b. Abridged Fitz. Judgment, 145. 44 E. 3 7. pl 6. Abriaged Fitz. Reſponder, 35. 39 E. 
3. 37. Abridged Fitz. Retorn de vicount, G1. Attorney, 36 3 HH. 6, 3. pl. 8. Abrieged Bro. 
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| ? be impriſoned during his Life, and Tie call his _ . 
and he rie of his Lands Sorin Bs Li Life. it 5 [obs . 36, 


Goods 


Self” 1 x, The ſudgo ain! r drawing a Sword on a Treaſon, 
Jade: '& riking any erben in the Þ Preſence” of the King's Higher i., . f c. 
oy Pata e 12 . Tp 55 1 4 thc and forſeit his Goods; 21:5 3. 

and the Profits o s during Life, an that his 4 Ri be Hand 4 
ſhall be cut off at n certain Place. 1 & 1 8 % e 
Sec. 12. For the Judgments for © Ariking in 10 King's Palace, for 1 1A 


reſcuing a Priſoner from 1 Supetior Courts, s for Perjury; or h For- 7, 
gety on ce 5 the Statute, and for the viflainous i Judgment in Conlpiracy ar I Bo, 
the Suit of the King, I ſhall refer to the Citations in the Margin. | ' Forfeiture, 
Seck. 13. The E y of the judgment for a Defendant u an Ae abe 30. 
by Verdi@, or upon the Plea Sf Perdoh is, Taco cunſa ei odpred A'B. 12 — facins, 
de k an eat 1 2 lng 440 a, _omurcin g de 6 pon or de pro- , Roll Ab 
hoe 77 wp rae quictus, chc. & 26. pi. 3. be, 


us, Tbat the 


other, , 


dar that * Court iſch rges Z ihe his Fees NL Sr adn 
Seck. 14. Secondly, As to pins by y exprels rubs which arc 4 


diſcretionary and variable accotding to different Circumſtances, I ſhall ob- Sante ver 
ſerve in general, That for Crimes of an infamous Nature, ſuch as Petit the Lond: or 


0 Larceny, r Perjury, or ſ Forger) At Common Law, grols N Cheats, then perde 


8 not requiring a villainous Judgment, keeping a 1 houſe, che Office; 


bjjbing .* Witneſſes ro ſtifle theit — and other Offences of 14 ! 
was gore 


like Nature, againſt the firſt Principles of natural Juſtice, aad com- ws 4 
mon Honeſty, it ſeems to be in great Meaſure left to the Prudence of the fiews. "i 
Court to infli& ſuch corporal Puniſhment, and alſo ſuch Fine and Lien to 27. 
the Good Behaviour for a * certain Time f, &c. as ſhall ſcem moſt proper rare 
and adequate to the Offence, from the Conſideration of che Baſeneſs, E- the Lands was 
normity, and dangerous Tendency of ir, the Malice, Deliberation. and Wil- Tate. 
fulneſs, or the Inconſideration, Suddenaeſs and Surprize with which it was ch. 37. Sect. 
committed, the Age, Quality and Degree of the Offender, and all other 54) But is « 
| Circumſtances which may ve way aggrayare of e the Guile. . 50 ge 
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188. pl. 10 Fitz Judgment, 174. Coro. 280. S. P. C 38. Lett. B 120. Cro. Eliz. 495. 

Daliſon, 23. ſey. in general, That the Land ſhall be farfeited without adding = Life; and 22 Ed. 3. 12. pl. 26. 
Abridged Fita Fol feiture, 21. That the Offender ſhalt be dißaberited. 4 in this Part of the Tudgmime ih Biol, 4. 

brue «ited generally agr.. B. 1. Cb. 21. Sekt. 1,2. f B. 1. Ch. 2. Seck. 3. 2 B i. Ch. 69. Sect. 11, 13. 
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381. 1 Sid. 142, 278. 3 Leon. 1750 * Cro. J. 498. 2 Roll. Ab: 78 H. 1 * 849. Noy 99 103. 
n State Trials, Vol. 2 fol. 272. Raym. 376 Sid. 214 pl. 14. f See Cro Ca 55.4 Dicree of the Star: 
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© Salk. 36, ay. ſſels a ide Wee award 
490... any corporal Puniſhment W a Detendani , FOI 50h . ond 


ÞA . For in the Court 
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makes an End of the Buſineſs, and. a Ranſom, becauſe it redeems from 
 Impriſonment ; for if they were differ ent Things, it would follow that 
where the Books ſay, That a Man ſhall make a Fine and Ranſom, they 
muſt be taken to intend. that he ought, to pay two difterent Sums, of 
which there is no Precedent. 
Seck. 20. A Fine is under the Power of the Court, during the Term 


33 in which ir is ſet, and 8 may be mitigated as ſhall be ought proper; 


Adjudged but after the Term it admits of no Alteration. 
Raym. 376, 


. . 2ndh, Of Judgments without an expreſs Sentence to the Rub 


Ca. 251. is te proper to the Crime, there axe Wo Kinds, 
be thus under- 


1. Ourlawry: _ 
2 Abjuration. 1. 


b Finch of Sec. 21. Judgment of Outlawry is is ' given by the i Coroner at the 
81 a” fifth County-Court upon the Party's not appearing to the Exigent, (which 


35 is a Kk Writ commanding the Sheriff to cauſe the Defendant to be demand- 
105 Coro. ed from County. Court to County - Court until he be outlawed, &c.) and 
. Judgment is ! entred thus, Jato, Oc. * judicium coronatarls Domini 


? if the Judge Regis comitatus prædict utlagatus eſt. 
ment appear 


ork: Sect. 22. It ſeems m agreed, That whena Judgment of Outlawry for 
zunefthe Treaſon or Felony appears of Record by the Sheriff's Return ofthe Exigent ; 
Erigent te and it hath been en holden, That if it appears not by ſuch Return, but 
wen by the Co. Only by the Coroners Return of a“ Certiorari to them directed to certi- 


_ ron? it is er. fy Whether the Fo were outlawed or ner, the Party is as much P at- 


roneous, except 


in London, 

' where the Mays | | | 
or by - l is Corener, and the Judgment is given by the 8 Co. Litt. 288. Bro. Utlagary, 31. Dy. 
217. pl. 6. 8 Co. 126. 2. 2 H. 7. 33. Cro. Eliz, 648. pl 3. * Reg. Jud. 2. a. 3 Inſt. 212. m Co. 


Litt. 128, b. 288, b. 28 Aſſ. pl. 49˙ Abridged, Bro. Nonability, 25. nfl 212. Tbeloll B. 42 Ch. 15. S. 20. 
* Co. Litt. 288. 2. But the contrary ſeems 10 be holden, Dy. 223, pl. 23, 25. and it is made a Quare, 38 E. 


3+ 
I4. a. b. 2 Vide Raſt. Ent. 332, a. b. F Finch of Law, 467. 3 Inſt. 52, 212. State Trials, Vol. 
fol. 324 Bro. Coro. 166. : oo. 72 ; E 


£ „ tainted, 


+» the 


ne of unn 


4 
_ tainted, and ſhall forfeit and loſe as much as if Sentence led been given 


againſt him upon a Verdict or Conſeſſion. : ; oo la ot 21, 
Vetk. 23 en Ota "appear to the Court to "I efrönsd üs, tete Tri- 


whereof any one as amicus Curiæ oor inform chem, the Parc ſhall 125 Vol. 3. f. 
have Counſel aſſigned hi wy of le. rose dar if tha = 
d, in ent Time, and © Finch of 


will neither bring a Wri 9 no 


the Outlawry be ren only and not yoid, "the proper Execution ſhall “ 


be bawarded oſs W 0 Sent ronounced,, beeguſe he 5. Fc 34: 
1 is. 4 KITTY 5 Vid bre 000 Wo Judgments Yor Letter C. 


one Offen * "Tis. 
58 2 öh 8 0 0 Ws, oroCh | 4 
rainder "of Tar ) om. OY obſolete at this _ I ſhall refer to the Ci- pl ol, s og? 


10 


| 805 Girly n a” Wa 45 92 442 ELLA 
8 6 i 6 LES - 
by expreſs Sentence, or by Onan or hs ng 1 17 — therefore W! re e Bro. 
an Appellee was ſlain in the ctle, ment * 1 
was given, uod. fobendatlÞ of colla the tor bis . pl. 1 # 
Eſcheat. But I know of no — 1 wwe at 7 is Day, rige Bro. 
that a Man * be attainted after His 25 Fu in 4 Note 72 Co 10e. 


in Fitzherbert's h Abridgment of a Caſe in the —— of Edward III. that, in Fitz. Eſchear, 
Eyre it hath been ſeen tlidt 4 Brau ach een actaineed* by Preſentme kak. 1+ as 


ter his Death; alſo it was holden arkham in the the Time of, Henry IV. Sea. 53. Ch. 
Thar if he who levies War ag phat e 2 ſlain in Battle, 7 .ands 36. Seck. 2. 
may be ſeiſed by the King: d.itis fad in the K Fourth Rep e Thar if . tes. ng 
one aidin the, King ne be e in open Nebel ion, and e Chief on one Out- 
Juſtice of the King 8 Fan Who e Sovercign | oroner "of Bland, le Fele- 
make a Record of ic upon the View of the Body, and teturn it ĩdto che 7; fog 7h 
King' 8 Bench, he ſhall forfeit his Lands. And this ſeems a; greeable to ge Bro, 
34 E. 3. 12. whereby the King exprelsly reſerves 155 'Prerog re ag to * N 
Forfeicure of Wars, but grants that lie Will in no other Cale ſeize Lands « Finch of 
for Treaſon whereof the Party is not attainted in his Life. Vet the con- L., 389, 
trary Opinion ſeems to be holden in the Firf and Third m Infllturts and g. F c. 


34, 
alſo by n Hale; 3 and to this Y Stanndfords ſeems alſo to incline. > Ter C 117, 
| ect. 122. 

| pa Os Coco. 


313, 235. 10. 216, 217. ane ch. 9. gell PR and Ch. off $8. 6. 1 <2 f Bro, Coro. 
166, and che other Books in Irr- cItad. 4 Fitz. Judgment, 223. Co Lite. 591 » 18 ny 212. 2 Inſt. 283. 


Plowd. Com. 261, b. 262. a, Bro. Eſchear, 24. h Eitz. Petition, 2. Co. L. . 399 „a. Vide Fitz,, Coro. 
purſuit faul bit chatten, and the Mar, Day 


290, 312. and the next Chapter, Si.” 16. where 4 Felon tilled in the 
aue Waſte, and ib. meſne Profits of his Lands from the Time of the 'Fulony: *7 H. 4, 48. b. but denied by Gaſ- 

coign ; and cis ſaid 7 Brown, in Plowd. Com. 263. a. that the antient Law was ſo. See alſe Plowd. Com. 262, 2. 
and Dal. Ch. WF 4 Co. - 9, b. nz lab · 27. Co. Litt. 13. f f. C. 12, os. F. C. 188. 107. 
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to il be f Point, xdeayour to 


| a 5 . What i is a by the « Common Lav, - a 3 
= 2. What by Statute, 1 Db 
1 3. To what Time the Forſciture ſhall relate, IIS 

4 . What ſhall be done with che Goods, of an Offender babes they 
are actually forkcited, * 


As to the firſt Particular, vis. what is forfeired by the, Offender, by 
the Common Law, 1 ſhall endeavour to ſhew, e 2 


1. Where his Lands are forſcited by. the Common Law. ; 
: 2, Where his Goods. 
2 Inſt, 19. | 


3 Co. a, 3. Seck. 1. And firſt as to the "Ry PINE of Lands, it ſcems agreed, That 
86. 2, . by the Common Law all Lands of Inheritance whereof the Offender was 
© See the . A Teiſed 3 in his own Right, and alſo all Rights of b Entry to Lands in 
e 25 Ed. the Hands of a Wrong- -doer, are forfeited to the © King by an Attainder 
''G of High-Treaſon, and to the Lord of whom they are immediately hol- 
Co. 58, a. den, by an Attainder of Petit Treaſon or Felony : And that the Lands 
1 I whereof a Perſon attainted of High Treaſon dies a ſeized of an Eſtate in 
Fee are actually veſted in the King without any Office, becauſe they 


23. 

0 Co. 19. cannot deſcend, the Bloed being corrupted, and the Frechold ſhall not be 
Co, Litt. 2. 

S.P.C. 191. in Abeyance. | | 

D Sed. 2. But it ſeems ©agreed, That by the Common Law ſuch Lands 


Bro. Lam. were not veſted in the actual Poſſeſſion of the King during the Life of the 
1 Leon. 21. ON. without an Office. 


Infra S. 23. Alſo it f ſeems clear, That the Lord cannot enter into the 


SI; in 1 17 of him upon an Eſchear for Petit Treaſon or Felony, with- 
irz, Tur. out a ſpecial Grant, till it appear by due Proceſs that the King bath had 


Af, 166. bis Prerogative of the Year, Day and Waſte, 


— 


11 f 


Scat. 


| | * 585 


2 8 
/ 


* 


Right of Action whatſoever to S. 234124, 25. 

re forfeited, either by the Common Fitz Eatry 
ſeems agreed, That no Right of En- 3 C6. 2,3. 
try into ſuch; Lands whereof there is a Tenant by Feoffment, or other 3 loſt; rg.” 


c only for the Life SPC: 187, 


8, That the Profics of. ſuch Lands whereof a Per- Dy: 409 ob 


heritance in the Right 55. * © 


forfeired to the Lord, . 44 


Seck. 7. It ſeems i agreed, That by Force of a ſpecial Cuſtom a Co- Fitz. Agize, 
pyhold of Inheritance may be forfeited by an Attainder or Conviction —_— | 
of Treaſon or Felony : Alfo it hath been k holden, That by Cuſtom it 3 
may be forfeired for Treaſon or Felony, even without a Conviction 3 1 All. pl. 4. 
Thar it ſhall be forfeited by an At- fg 
I Leon. Is 
I Bulſt, 13. 
2 Brownl. 
217,218,219, 


either in his own or in his Wife's Right. P And it is 2Vent:38,39. 


ſaid by ſome, That the King had both this Right, and alſo a Right to | 2 Jon. 189. 


2 Ventr. 38, 


hold ſuch Lands for a Year and a Day; but it is holden by others, 39, 


That the Right to hold over the Lands for a Vear and a Day was given 5 Co. 117. b. 


to the King in Lieu of the Waſte; and this ſeems 4 implied in Magna 1b. 457. 


Charta, Ch. 22. which ſaying, That the King ſhall not hold over the Cokes Copy- 
Lands of thoſe convicted of Felony but for one Vear and a Day, and holder, Se&. 


making no mention of the Waſte, ſoems plainly to intimate that at the 5*; 3 


Time of the making of that Statute the King was thought to have no 2 Keb. 451. 


other Right but only to the Year and Day. Vet the Statute of Prero- Pl . 
gativa Regis made in the 17th of Ed. 2. having declared the King's ».* 
Right to the Year and Day, and allo to the Walte; it ſeems to have S. P. C. 190, 
been the more general t Opinion ſince that Time that he hath a Right to Sundf. Pre. 


both. Indeed if this Statute had been againſt the expreſs Purview of rog. 48, 49, 


Magna Charta, it would have been clearly repealed by thoſe many ſubſe- 30. 
| i | | Fitz. Coro: 
ſequent Statutes which repeal all Statutes contrary to Magna Charta; but 3. 
—.— — „ a TT | Vide Fitz. 
| . 5 | 35 | Coro. 332. 
P Vide 2 Inft. 36, 37. S. P. C. 190, 191. Staundf. Prerog. 48, 49, 50. 4 See the Books abovecited, yer it ſeems 
admitted 8 Ed. 3. Fitz. Traverſe, 489. Preſcription 50. That rhe King wat intitled to the Waſte as tothe Year and 


Day ſince this Statute, Bro. Coro. 206, 208, 209, 210. Fitz. Coro. 290, 308, 310, 312, 327, 358. Regi- 


iter, 165. Fitz. Traverſe, 19. S. P. C. 190, 191. Staundf. Prerog. 48,49, 50. 49 Ed. 3, 11. pl. 3. 4 Co. 
124. b. But 49 Aſſ. pl. 21. the contrary ſeems to be holden. 2 Inft. 36, 37. bitz. Utlagary, 2. See alſo Fitz. Co- 
ro. 285, 390, 332, 344. and it ſeems agreed, That the King's Prerog ative of the Waſte is not grantable over except on- 
ly as }o ſuch Intereſts which by Vertue of it are actually veſted in him, Fitz. Coro. 310. S. P. C. 191. Lett. E. 


Staundf. Prerog. 50. . | Cs 
5 J > 


— 


| 


as . = 
FP ͤ ͤͤꝓwp A Ss 
.* = p 2 = 1 + N : - 


Dy. 309, 3 10. it is 


. not N the. 2 Words of "I bit 0 to what is 7 $ 
e drawn from it, it { mw" be well argued w_ it is ſtill in Force. N 


e 


As tothe ſecond Point, . Where ths Goods of the Offender « tat 11 5 
0 n ſor e Felony, 1 | [ ſhall endeavour to my Fry 0 


Fir If, What Goods are liable to ſuch relate 
aueh, In e Caſes. „ "ſe TH.) 5 
8 Selk. 2 As. to ths firſt of. theſe 3 it en 2 e. That 85 
Prerog· 45, all Things whatſoever which are comprehended under the Notion of a 
25 p. c. 157 perſonal Eſtate, whether they be in Action or Poſſeſſion, which the Par- 5 
D. ty hath, or is intitled to in his own Right, and not as Executor th 


Cre. Ca, 566. Adminiſtrator to another, are liabſe to ſuch Forfeirure. 


Py 3 Ses. Alſo it b ſeems to be ſettled, That a Bond Mt 4 in, an- 
SeaundE Pre- other 8 Name, or a Leaſe made to another in Truſt for a Perſon who . 


and &. P . is afterwards convicted of Treaſon or Felony, a are as much liable to be 


1588. Ch. 28, forfeited, as a Bond made to him i in . own . or a” Leaſe. i in Poſleſ- 


That a Felon ſio n. 


| Pal Seck. 2 Alſo it e ems to 6 in a ;reat ene ſertled, That the 


Goods of 0 
len Z of a Term granted by a Man for the Uſe of himſelf, his Wife and 
ur the e. Children, &. is liable in like Manner to be forfeited, if fraudulentiy 


| vities cited to 


this Point,vix, made with an Intent to avoid a ſubſequent F orfeitute ; but that it ſhall 


27 ny 3- 44- be forfeited ſo far only as it is reſerved to the Benefit of the Party him- 
217. 47g. ſelf, if made bona: fide, whether before or after Marriage, for good Con 


317, 318, 


319.3237336 ſideration without Fraud, which is to be left to a Jury on the whole Cir- 
279.3 80. cumſtances of the Caſe, and ſhall neyer be preſumed by the Court where 


5 it is not expreſsly found. 


up ro it, except Felt. 12. It hath been d . That a power of Revocation of the 


where ſuch Truſt of a Settlement reſerved to the Grantor is not liable to be forfeited, 


Goods are 


waived, or of if it depend on ſomething Perſonal to be done by the Grantor himſelf 


127 1 . as the making the Deed of Revocation under his own Hand and Seal. 


tinguiſpable 


from ethers of 2. Perſonal Things liable ro Forſciture ſhall be forfeited in the lor. 
the like Rina, | 

Sane Caſes. 75 Kg 

4 Bag, &c. | | 


Vid Leon. ge. 13. 1 77 Upon a e Conviction of Treaſon or Felony; 


J, 6. 
2 And. 19. 


Sect. 14. 2h, pon a fugam fecit found before a Coroner, upon 


Moor, 100. an Inqu uiſition of Death taken upon View of a dead Body; as to which 


That 8s Term 


- yy Iſſues of his Lands till he be acquitted or pardoned. Allo it is h agreed, 


ſelf, irs That where one indicted of any capital Felony, either as Principal or 


forfeitable. Acceſlary before or after, before Juſtices of Oyer, Gc. is acquitted at his 


| *Cro. Ja. 31a, Trial, but found to have fled, he ſhall incur the like Forfeicure of his 


3173. 
Hob. 2 14. and Goods but not of the Iſſues of his Lands, becauſe by the acquittal the 


N > $20 Landi is diſcharged, and — the Iſſues. Ang it hath deen i hol- 


to the following 

Sefion, © + 

© 2 Keb. 564, 1 

608,644,763, 772. 1 Lev. 279. Loni 54,113. 1 Mod. 16, 38. Hardr. 466. 1 3 5 - Rinne lack 
2 Roll. Abr. 34-pl. 1,2. 1 Roll. Abr. 343. F. 5, 6, 7. March, 45, 88. 1 Sid. 260, 4 12 1 Keb. 909. 

4 2 Keb. 564, 644, 763, 772. Lev. 279. 1 Mod. 16, 38. - Vide iofra, Sect. 26. o. 109. Supra ch. 
33. Sect. 129. and the Books cited to the three foregoing Sefions, FS. P. C. 183, 184, 191, 3 2. H. P. C: 271 

Staundf E = Keilw. 68. b. Dyer 239. pl. 36. 5 Co. 110. & Secus if he be found Atcefſory after, for the In- 

adifment is 5 void. S. P. C. 184. A. B. Supra ch. 9. Sec. 26. h S. P. C. 184. A. B. 191. G. H. P. C. 271. 


EKeilw. 68. b. 5 Co. 110. Fitz. Forfeit. 35. H. P. C. . 8. P. C. 184. B. Fitz, Coro. 206. 


4 En. = 


ö 


5 agreed, That where · ever a Perſon found Guilty by ſuch In- 
 limitedto Ea. Queſt either as a Principal or as an Acceſſary 8 before the Fact, is found 
eouter;, and alſo to have fled for the ſame, he forfeits his Goods abſolutely, and the 


i Thi og Law is ks he's we to rhe Fl of a oF 
_ Acquirtal. of an lndictment of petit Larceny, — 1 22 Nec 1 1 
55 Party may in all Caſes, except that of 1 Corpnier's lag ueſt, traverſe che . 4 
finding of a figam Feet. Alſo it ſcems d agreed, That whenever the In , : 1 3 95 
Fee N a. 1 x Ce de the finding a fugam ferit will not C 
3 in 8 
bange be he red. t r of Frhe: Goods found to be 815 52. 
Seck. 15. 3aly, Upon a Defaule till the ward I; an * d 
which it is: e agreed, That it one make ſuch. a Default Ae = . a 7 
Appeal or. Inditmepr. of a capital Felony, he forfeits his Goods u nleſs he. E. C. : * 
was pardoned before the Exigent was awarded; and it hath The d hok 5 4 * 
den, That the Law is the fame as to ſuch a Defaulr upon an Iagictment vn 
ol Petit Larceny : However it is vlear, Thar where-eyer Goods a are ſo for · j a e. 
feited, they are not ſaved by an Aéquittal at che, Trial. But it ſeems 5 8. Core, | 
£ agreed, That chey are ſaved by a Reverſal of the Award of the Exigent, 261, | 
ee . 85 in ThE: pe Law; as for the Impriſonment of the Fo orfeiture, 
endant at tne me. W: rac e 
che ladies, * * Prot Exig hs was awarded, or for a Detect in. hes P. C. 183, 
Sect. 16. 41h, Jn a f Preſentment b the Oath 0 Send 54 
Thee a Lit arreſted f or Treaſon « or aur, fled Fom, jof 5 bh Bro. Co Coro, 8. 
Seuff on key in Caltody, and was killed. by them i in the Purſuit or 1 Abr. 
Seck. 17. 5 54/% By being 2 waived or - lefe by a Felog in bi 4 7AC pl.13. 
8 from thoſe who either Dail, do purſue him, or ef apprehende Fig, Teo. Elle 47 
ſo to 100. whereby he forfeits the Goods ſo waived, whether the ey be bis 7. FT; . 
own ® proper Goods, or the Goods of others ſtoll'n by bim, which ſhall 5 Co. 110. b. 
not be reſtored to the right Owners but upon a Proper. Proſecution, 2 As. 41 p. c. 
hath been more fully. ſhewn, Chap. 2 3. from Sed. . 
Sec. 18. As to the ſecond Particular, viz. What is forfeired by Sta- b. Ws bay 
rate : It is enacted by 26, H. 8. 13. That every Offenter and Offenders be +3 Ed 3 170 
ing hereafter law fully convicted of any Manner of 0 f High £1 reaſons. by Preſentment, 1x H Pp. b 
Confeſſion, Verdict or © Proceſs of Outlawy according to the due Courſe and a Al . 
Cuſtom of the Common LY of this Reade „ [ball be and farfeit to the Ki ing 201 2 © 
his Heirs, and $ ucceſſors, all ſuch Lands, 7 enements and Hereditaments, which x D. . 84, 
22 uch Offender or Offenders ſhall have of « any Eſtate of Inheritance in Uſe or. Co Lict. 259, 
Poſſeſton, by any Right, Title, or Means, within he Realm of England, or Staundf. Fre- 
ul where within any the King's Dominions, at the Time 0 any. ſuch 7. reaſon 8 5 46+ 
committed, or any Time after. Saving to every Perſon aud 25 rſons, their Heirs & Co 10 b. 
and Succeſſors; other than the Offenders ing y Treaſons, their Htirs and Suc- Res e 
ceſſors, and ſuch Perſon and Perſons 4s claim % any their Uſes, all fuch Rights 3 Ka 73 15 by 
Titles, Intereſts, Poſſeſſons, Leaſes, Rents, 54 


Meet and other Profits, which they 2 8 12 105 
s 


Alben at the Day of committing ſuch Treafons, or at any Time before, in Lett. B. 
large and ample Manner as if this Alt had never been had 5 made. f "And | he 5 8 B. 


ſame is enacted in near the ſame Words by 5 & 6 * 8 | 
Seck. 19. And it is farther enacted by 3 5 Hen. 8. That if any Perſe of Pio. Com! x 


260, b. 


Perſons "hal be attainted of High Treaſon by the Courſe of the Common Laws 
or Statutes of this Realm, in every ſuch food 2 by the Common aa 
Law ſhall be of as good Strength, Value, Force and Elfect, as if it had been dune e whether the 
by Authority of Parliament; And that the Ki ing, his Eteirs and Succe ſors, ſhall _ h 77 . 55 
have as 2 Benefit and Advantage by ſuch Attainder, as well of Uſes, Rights, dae Ht — 


n Conditions, as Poſſe Nous, Reverfions, Reminders and ab other "Things 1 3:12, 27 uh 
Ch. 48. Se. 


25. Stinodf. Prerog.46. a. 6S.P. c. 186. Ch. 25. 5 Co. 109. Cro. Elia. 61 1. pl. 18. 6 I. 3. h 
Ch. 25. and 29 E. 3. 29. b. Abridged Fitz. Avowry 253. ſeems expreſs to this 12705 ; 143 plz: b$.P.C 10. 


109 b. it 55 ſors, That the Felons proper Goods are not — a; . but ar * Goods of a Fugitive, g 
| a 


* Coro. 7257 


271. 
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bey being ſo 


. 2 fo . i 


 autties, Commons, Leaſes, aud all other Commodities. Profits and Hereditaments, 
whatſoever they or any of them ſhould, might or ought'to have had if this Ad 


lud never been had nor mad. 


\ 


confiderable. 


In the Conſtru@tion of theſe Statutes the following Points ſeem moſt | 


1 Seed. 21. 1,f. It is * ſettled, That they are not repealed by 1 Ma. Sef 
Ag 187 1. ch. 1. which enacts, That no Pains of Death, Penalty, or Forfeiture in any 


3 Inſt. 19. 


Dyer 28. wiſe enſue or be to any Offender or Offenders, for the doing or committing any Trea- 
(on, Petit Treaſon or Miſprifion of Treaſon other than ſuch as be in the Sta. 
tute 25 Ed. 3. ordained and provided; for the Words, other than ſuch as be 

"within the "Statute of 25 Ed. z. &©c. ſhall not be taken to refer to the 


Pains, Penalties and Forfeitures which are mentioned in the Beginning 
of the Sentence, but to Treaſons, Petit Treaſons, and Miſpriſion of Trea- 
ſon, which are laſt mentioned. JV 


eS.P.C187. Seck. 22. 2ndh, It is b agreed, That Eſtates in Tail are forſeited by 


Co. Litt. 372, 
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cauſe it would make the Proceſs variance from er pe a. ies of 


not be altered without the Conſent of the Barber Tell cg. to Zu F 
2 1511 1 ar 1 791 171 {3 615 by nan 16. a. iT f 
3 now bd to new 10 cadet in Criminal Gem bs a · Bro. bil . 
voided by Weits of Error; as to Which having iſhewn already, 05. 29. 19, H..6. 57 i] 
Sed, 40. That the Reverſal of the Artainder of | rlicPrincipal #þſo facto re- Fur. ef. 21. 


verſes that of the gecetiory; I ſhall i im thus Phe: only. obſerve ww Tok "af ge - 
s 5 15 


W Ca, "4 
lowing Particulars. To 29181251 Dol 


Sect. 10. 1}, That it "Tours to be ir in a great Meaſure i ſettled, Thar 27 ri won for 
Jo 


a Writ of Error to reverſe an Attainder of Treaſon or Felony may be 


brought as well by che Executot as by the fleir of the Parry, but b no vi None 


other Perſon whatſoever, . 
Sef?. 1 1. 2dly, That a Perfon attainted of mn Felony, , before he 27 Hl. 7, 13. 


can have a Wrir of Error to reverſe his Attainder, muſt e aſſign his Errors, my 4 . 


and thereupon have Leave from the Court to proſecute his Writ of Error. Br. Nous. e? 


Seck. 12. 3dly, That no Writ of Error for the Reyerſal of an Attainder 2 H 7. 13. 
of Treaſon or Felony is to be d allowed without an exprels Watrant from! * 7 0Y 


the King, or the Conſent of the Attorney General. Fitz. id emp- 
- Sed. 13. 4thly, That an Attainder of Felony. of a Perſon who had any _ 1 * 


Lands, hall never be reverſtd by Wric of Error without a Scire facias Vide Bro. 

againſt all the Ter-renants, and Lords mediate and immediate; bur it wo L29,55,56. 
is f ſettled, That ſuch Scire Facias is not neceſſary. in the Caſe of High ?' 2 + 15. 
Treaſon. | Alfo. it is 8 ſaid, That it is not neceſſary. in the Caſe of Felo- 1; H. 16.7 b. 
ny when it ſuggeſted on the Roll chat che Party had no Lands, __ the Fitz. Utl. 1, 


Attorney General confeſſes; i Ic. * 60110 4 E 72 


$:8. 14. 3000, That it hath been h Cale That the Statute of 33 2 ae. 
16. Reſp. 21. 


8. 20. which enacts, That if au Perſon,ſhal: be attainted of High Treaſon by the 
Courſe of the Common Laws or Statues of this Realm, that Py every ſuch Caſe, 5 : . * 


every ſuch Aitainder by the ( mmen Law ſhall be of as good Strength, Value, Force 13 H. 712.2. 


ro. idempn. 


and Effett, as if it LY been. done ly. Authority of - Parliament, is to be in- nominis, 3, 
tended of lawful Attainders by, due Courſe of the Common Law, and 3, 7, . 
not of erroneous and void e Which en _ be avoided Fitz. e. 
* che lame Manner as before... Out 89 2 K. Ser br Abe e gi Uo nf. EN. B. 
| a . - 268; Lett. B. 


„ E. N. B. 268. Letter A. Bro. ;derapaitate nominis, 3, 4, 11. 14 H. 4, 27. Fitz idempnitate nominis, 5. 
21 Ed. 3, 36. b. Cont. Fitz. ide mpa. nominis 4. Bro. idempn. nominis 6. Long quinto Ed. 4,5 1. Fitz. idemp. 
nominis 3. F. N. B. 268. Lett. B. Bro. idempn,nominis 2, 11. 9 H, 4 „3.  *Cro:El.225;273;358. 5 Co. 11. a. 
Owen, 147, 148. 1 Leon, 325, 326. Salk, 295. Shower, 13. 5 d Vide Salk. 60, 61. 1 H. 7. 43+ | b. 


Bro. Error, 135. 4 1 Sid. 69. 1 Bulſt. 71. 3 Mod. 42. 1 Re. Re. 175. Dyer 34 pl. 20. 1 Keb. 141. 
pl. 11. 1 Syd. 316. 22 E. 3. 37. b. 3 Keb. 29. 4 E. 4, 10 pl. 14. Fitz Error, 52. 7 H. 5.5. b. 4 Ed. 4, 10, 


pl. 14. f The Queen and Strafford, Mich. ia. Anne upon Examination of all the P/ ecedents. 8 2 Salk 495. Vide 3 Ke b. 


29, af” 3 Inſt. 214, 215. | 
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we by any Pla ar Writ of knen, entendo nor xc Attainders ſince 1 


* I 9 Sal. 16. ib e bat it hath been holden, That a Writ of-Brror tics 3 
ea CO in che King's Bench dan Attaioder before the Loud High Steward. 4 
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1 r - ceedings ſhall be f reverſed by Writ of Error; bur if the Exvoution be er 

1 | 25S he roncous that only ſhall be reverſed. 

wn PFPliitz. Bor, Seck. 19. 3dh, That it hath been g adj judged; That if the King grant 

\ a 363. over the Lands of a Perſon outlawed for Treaſon or Felony, and after - 
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U. 4 A. and needs neither to ſue 2 ta the nn nor a ow porn _ the 
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1 | 17. | 
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N D now working temen but to few: in what Manner a Perſon 
condemned is.to be executed or reprieved ; as to which, having 
wn already, Ch. 30. Se. 8. That a Perſon attainted, ſtanding Mute to 
a Demand why Execution ſhall not go againſt him, ſhall not be award- 
ed to, his Penance, but to the ordinary Execution proper for the Crime, I 
ſhall farcher obſerve only the following Particulars, TO F- 


Se. 1. Firſt, That che Court of King's Bench bath not 3 daby Power 

to award Execution againſt Perſons attainted there, bur alſo | againſt 

» x Sid. 72, Perſons attainted in h Parliament, or any other i Court, the Record of 
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Supra. Ch. of King's Bench, and themſelves brought chither by Habeas — 
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Man wao'is'only condemned to de han 
intend no more than that he 
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zl ſhall leave this 
greed, That where b 
| Treaſon, the King may t pardon all the reſt, 


Rakights 
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Cro, Ja. 496. | 
and in Lord 
Stafford's 


Sec. * 71h 


705. being 

both in the 

T Cuſtody of 750 

| again; Licuscuent 

for the Judgment was not executed till he was dead. „ 3 
Seck. 8. 8thly, That it ſeems agreed, Thar every Court which has % . 


Power to award an Execution, has alſo of Common Right a diſcretionary . 


Power of granting a Reprieve; as * where a Perſon pleads a Pardon de- 12 Co. 130. 
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amounts to fo high a Crime as that with which the Priſoner was charged. d gomr, Le 


And it icems 2 agreed at this Day, that Judges continue to have this # Scorch 
e Th TDLora, were 
| . hanged for 
4 | | | | Marder. 
1 f ; 2 5 - 5 a b 8 | 4 Iaſt. 211, } 
212. 9 Ca. 121. b. Lord Hungerford in 32 H.8. 3 Iaſt. 211. Dale ef Somerſet in 5 Ed. 6. 3 Inft. 
211. Lord Audley in 6 Car, 1. State Trials, Vol. 1. fol. 271. P Queen Catherine Howerd. Lady Jane Grey, 
| Counteſs of Salisbury, Lody Alice Liſle. 4 BraQon 104. b. Vide 3 Inft.217. 18. P. C. 13:3, 35 H. 6.38. 
e H. P. C. 23. 3 laſt. 36,52, 212. 12 Co. 130. Supre, ch. 37. Sect. 12. 3 Iaſt. 3 1. it ir ſaid, Thet ſuch 4 
Parden muſt be under the Great Seal; bat it ſeems admitted that ir mey be by Writ. State Trials, Vol. 2. f. 704, 
705. * See B. 1. Cb. 28 Set. 8, 9. *6Ed. 4.4. Pitz. Coro. 335. Finch of Law; 389, 467. Vide 
Supra, Ch. 48. Sec. 7. 26 All pl. 46. Abridged Fitz. Office de Court, 34. Dyer 235. pl. 19. Dyer 
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19 ed Ts 4 (ol fu  gebly, That it is clear, That if a e Child be” 
H. P. C be condemned either for 4 Treafon or®.Eclony ,*the'may'alledge her be- 
wo £78 g with Child in order to ger the Execution reſpited/ and thereupon oe 

*' Sheriff Cor Marſhal ſhall be commanded to take her into a private' Room, 
1955 and to impanel a Jury of 8 Matrons to try and examine whether the be: 
| quick with Child or not; and if they find her quick with Child, the 

5 55 nt Execution ſhall, be reſpited h till her Delivery. But it is ages That 4 

598. Leer, C- Woman eannot demand ſuch Reſpite of Execution by Reafon of her be- 
4 AC. pL 1716 j . ing quick; with Child Mow than once and that ſhe can neither ſave herſelf 
e ' by this Means from * 3 upon her Arraignment, nor from having 
Bro, Cord a8. Judgment pronounced againſt her upon her · Conviction. Alſo it is ſaid 
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Abatement. N Where an Appeal, (ch. 23. ſet. Afiſnoſmer on 
| F 1̃02.) or Indictment, (ch. 25. ſect. nrongful Aa- 
Another Suit Here it is a good Plea in 70, 71.) may be abated for a dition, where 
pending. Abatement of an Ap- Miſnoſmer of the Name of Bap- good Pleas. #& 
| peal, (ch.23.fet.124.) tiſm, or Surname, or wrongfhl CO br . 
Addition, or for an Omiſſion of the Name of 


another Proſecution is depending. 
The Eff: of Whether the Defendant ſhall be 


3 information, (ch. 26. 
ſect. 6z. ) or Indictment, (ch. 34. ſet. f.) that 
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Baptiſm or Surname, (ch. 23. ſect. 100.) of the 


Appellant, or Appellee, or Indictee. 


Where it is a good Plea in Abate- | 


ment that the Party is named of No ſuch 
ſuch a Town, where there is no Town, &c. 
ſuch, (ch. 23. ſect. 102.) or 

where a Fact is laid in a Town where there 


is no ſuch, or in a Pariſh, Sc. which con- 


tains more than one Vill, ch. 23. ſe. 92. 


Whether after Imparlance, ch. 23, Jmparlance. 


What may be replied to a Plea of Knownhby boch 


the Mate- diſmiſſed upon the Abatement 
ment of 4 of a Suit, or proceeded againſt 
Suit. de novo, ch. 34. ſect. 2. 
Miſnoſner, Whether a Miſnoſmer may be 
by whom — in Abatement by à De- 
pleadable. ant appearing gratis, and 
| by Attorney, ch. 34. iect. 2. 

Want of 15 Where an * v may be abated 
Days. © for want of fifteen Days between 


the Tefe and Return of the 


Miſnoſmer, or of a wrongful Names, Rr. 
Addition of Place, & c. ch. 23. 
ſect. 102. 
Where 
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Addition. Where 3 an Appeal, '&c. may be a- 
N "== for Want ot an Addition. 


Nere re of Dig: Where for the Want ofa Name of 
nity. 


"Dignity," or for gaining a new 
one, ch. 23 ſect. 103. 
No ſuch per- Where for making one a Defendant 
fon as one of 
the Defen- ch. 23. ſect. 125. 
dants. 
Suit abate- Where an Appeal or IndiQment is 


able as to all abatable as to all the Defen- 


the Defen- ch where as to 
dants. 2 ord ect. 125. a 


Several Pleas Where 4 
in Abatement veral Pleas in Abatement to- 
pleaded toge- gether, ch. 23. ſect. 1 _ 


ther, 


Matter in Where a Defendant ought to 50 tad 1 


Bar tobe together with his Pleas in Abate- 
pleaded at the ment his Matters in Bar, and 
Same Time. the General Iſſue, ch.. 23 ect 
pI Pien Rhee 401 c 
ea in A- leas in A ent 8 

batement, a Defendant in pen bby pin 
where Pe- not peremptory, as they are in 
remptory. other Caſes, ch. 23. ſect. 26. 
Appeal, how Whatever 1s pleadable in Abate- 
abateable ment of an Appeal when: pro- 


when proſecu- ſecuted by the Party, may as 
ted by King, well be pleaded when it is pro- 
* by the King, ch. 25. ſect. 


. 


te- 

Aatement. ment, ch. 31. ſect 5, 6, 7. 

Where the Deſendant * be c Sani ochmitte 2 after 
the * whereon he GY is "abated, ch. 
23. ſe 

Whether 15 Abatement of one Appeal be a Bar 
to another, ch. 23. ſect. 131. 

The Court ex Oſſcio ſhall abate a Writ for want 
of proper Words of Art, ch. 23. ſect. 96. 


For not purſuing the Declaration, ch. 2 leer 
For r in the Senſe, ch. 23. ſech! 99. 


For 1 Lati in, of the ule ofa Ward, Thich is 
not Latin, ch. 23. ſect. 9 1517 
For Want of legal Form, ch. 23 ſect. 100. 


An Appeal of Death bronght by a len 1 


23 Ject, 42. 
Abettori. 
Where im See Acceſſary under Lett, B. 
Where liable ta Datnages: in Appeal: dee Areal, 
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Treſpafler, * 29. ſect. 4 

There may be Acceſſaries be ore and after in Pe- 

tit Treaſon and Felony, ch..29. ſet. . 
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ſect. See the Title 
225 zer k. and that of A . E 


Accord with Seidel, 


A good Bar of an Appeal of Mayhem, 4 23. ſect. 


V (hall. recover 
f the Principa 


Action. See Per ſonal. 8 * 
Acgaittal. 


Where a Plea to an Information, 4s 26. ſe, 64. 


What is ſuch an Acquittal as M the Ap- 
pellee to his Damages, ch. 23. ſect. 140, 141, 
142, 143. See the Title of refoirs * 
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of the Name of Dignity, ch. 2 23, 103. 
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ch. 25. ſect. 72. 
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20,4. 
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ſect. 112 10 117. 
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this Kind, not ſo Londini, &c, ch. 23. ſect. 
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Where one is named of a Town not a County, 
the County mult be ſhewn, ibid. 

Where a Defendant is named of a Pariſh which 
contains more Towns than one, he may plead 
it in Abatement, ibid. 
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he may plead it in n Abatement, ch. 23. 8. 
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Of what Place he is to be nam d who lives in a 
Hamlet of a Town, ch. 23. ſect. 1 20. 

He who lives in a Place known out of a Town, 
may be nam d of it, ch. 23. ſect. 121. 
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Nor neceſſary to be ſet forth ſpecially, ch. k 29, 
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1 Alias diftus, 
Fatal to ap pply the Addition to what comes un- 
der it, ch. 25. fect. 72. 
Alien, 


May have the Benefit of the Clergy, ch 33- ſect, 


Mg be challenged if returned on a Jury, ch. 43; 


ect. 10. 
How a Jury ſhall be returned where one of the 


Parties is an Alien. See Title Aae, Lett. 
D. and Scot. 
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Where a Writ or Count of Appeal i is pile, 
ch. 23. ſect. 127. 
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Where x Townſhip is to be eee for fuſring 
an Offender to eſcape 385 12. ſect. 2, 3. 
Where for ſufferiy y to lie to 'Putrefa- 

Gy wg 3 the 155 has viewed it, ch. 9. 
ect. 
Sherifts orn, or Cour Leet y amerce for 
ontempts, ch. 10. ſect. 17. 
Or upon Preſentments without Trial, ibid. 


Amercement of Jurors fe for not appearing, ch. 22. 


ſect. 14 

In what Manner an W to be 2000. 
- ed, and whether it ought to enn a certain 
Sum, ch. 10. ſect. 18. 

It mult be affeered by Aﬀeerors where] it is aveird! 
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2 the Court when awarded for a Contempt, 

to ſect. 19. ch. 22. ſet. 27. l 

Clergymen not amerciable according totheir Spi- 
ritual Benefices, ch. 22. ſect. 26. 

Both Fines and Amercements in the Sheriff's 
Torn, &c. are recoverable by Action of Debt 
or Diſtreſs, ch. 10. ſect. 20, 25. 

How the Plaintiff is toproceed in fuch Action or 
Diſtreſs, ch. 10. ſect; 21 0 32 

See Serif 5 Torn, Diftreſs, and Debt. 
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Hes defined, 25 23. 66 i 

Writ of A- Writ of Appeal, from what Court 

pel. iſſuing, and where returnable, 
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